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Southern  Express  Co. 

{North  Carolina  Supreme  Courty  November  25,  1889.) 

Carriers  of  Goods — Tender  of  Freight — Time — Construction  of  Statute*— 
The  words  '*  whenever  tendered  "  in  section  1964,  N.  Car  Code,  which  pro- 
vides that  "  agents  *  *  *  of  railroads  and  other  transportation  com- 
panies whose  duty  it  is  to  receive  freights,  shall  receive  all  articles  of  the 
nature  and  kind  received  by  such  company  for  transportation,  whenever 
tended  at  a  regular  depot,  *  *  *  and  shall  forward  the  same  by  the 
route  selected  by  the  person  tendering  the  freight  under  the  existing  laws." 
cannot  be  limited  further  than  to  require  that  the  tender^shall  not  be  made 
outside  of  reasonable  business  hours,  and  the  words  •*  under  existing  laws  " 
must  be  construed  as  qualifying  the  word  "  forward."  and  not  the  right  of 
a  shipper  to  tender  goods  under  the  statute. 

Same — Reasonable  Regulations — Express  Company. — A  regulation  of  an 
express  company  prohibiting  its  agents  from  receiving  money  for  transpor- 
tation except  on  the  same  day  of,  and  prior  to,  the  arrival  and  departure  of 
trains  going  to  the  point  of  destination,  is  in  violation  of  the  North  Caro- 
lina statute  and  illegal. 

Merrimon,  C.  J.,  dissenting. 

Civil  action,  brought  in  the  court  of  a  justice  of  the  peace, 
to  recover  a  penalty  of  $50,  under  the  provision  of  section 
1964  of  the  Code,  and  heard  on  appeal  to  the  superior  court 
of  Halifax,  before  MacRae,  J.,  on  the  following  case  agreed : 
"(i)  The  defendant  is  a  common  carrier  and  transportation 
compan\%  duly  chartered,  and  doing  business  in  the  state  of 
North  Carolina.  (2)  That  on  the  9th  day  of  January,  1889,  ^^^ 
plaintiff  tendered  to  the  defendant's  agent,  at  Halifax,  (a  reg- 
ular station  on  the  Wilmington  &  Weldon  Railroad  Company 
line,  from  which  the  defendant  company  shipped  freight  by 
express),  whose  duty  it  was  to  receive  freight  and  money  at 
said  station  for  shipment,  the  sum  of  $70  in  money,  for  ship- 
ment  by  said  company  to  Battleboro,  a  station  at  which  there 
was  an  express  office  and  agent ;  and  the  agent  declined  to 
receive  the  same  on  said  day.  (3)  The  defendant  company, 
by  virtue  of  their  charter,  were  regular  carriers  engaged  m 
the,  transportation  of  money  and  other  articles  by  express. 
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(4)  That,  when  said  money  was  tendered  for  shipment  to  the 
defendant's  agent,  he  informed  the  plaintiff  that  he  could  not 
receive  it  for  shipment  on  that  day ;  that  an  order  had  been 
issued  a  few  days  previous,  from  the  superintendent  of  the 
company,  directing  the  agents  not  to  receive  money  for  ship- 
ment by  express,  unless  the  same  was  tendered  prior  to  the  ar- 
rival and  departure  of  the  train  going  in  the  direction  of  the 
point  of  destination  on  which  the  company  shipped  such  arti- 
cles. (5)  That  the  said  money  was  tendered  to  the  agent  for 
shipment  after  the  departure  of  the  train  for  Battleboro ;  and 
that  the  agent  informed  the  plaintiff  that  he  would  receive  said 
money  on  the  following  morning,  and  transport  it  to  its  des- 
tination. (6)  That  there  was  only  one  train  passing  Halifax, 
going  toward  Battleboro,  during  the  day  of  tender,  on  and  by 
which  the  defendant  transported  express.  (7)  That  said 
money  was  received  for  shipment  two  days  thereafter,  and 
shipped  by  defendant  to  its  aestination.  (8)  That  the  notice 
to  the  agents  of  the  company  not  to  receive  shipments  of 
money,  unless  tendered  prior  to  the  departure  of  the  train, 
was  sent  out  in  the  form  of  a  circular  letter  to  the  agents ; 
and  that  the  public  had  not  been  notified  of  such  notice,  nor 
did  the  plaintiff  know  of  such  regulation  until  so  informed  by 
the  agent.  (9)  That  the  train  for  Battleboro  left  Halifax  at 
12:55  P.  M.,  and  said  money  was  tendered  at  2  P.  M.,  on  said 
9th  day  of  January."  On  the  foijegoing  facts  agreed,  it  was 
considered  by  the  court  that  the  defendant  is  a  transportation 
company  within  the  meaning  of  section  1964  of  the  (Jode,  and 
that  money  was  an  article  oT  the  nature  and  kind  received  by  • 
such  company  for  transportation.  It  was  further  considered 
that  said  company  might  receive  money  for  transportation, 
under  reasonable  regulations  as  to  the  time  during  the  day 
when  it  would  receive  the  same ;  and  that  it  was  reasonable 
to  require  that  money  tendered  for  transportation  to  said  com- 
pany should  be  tendered  before  the  arrival  and  departure  of 
the  train  on  which  the  same  was  to  be  transported.  Judg- 
ment against  the  plaintiff  for  costs,  and  th^t  the  defendant  go 
without  day.     Plaintiff  appeals. 

R.  O.  Burton,  Jr.,  for  appellant. 

W.  H,  Day  for  appellee. 

Avery,  J. — This  controversy  depends  upon  the  construc- 
tion given  to  section  1964  of  the  Code,  which  is  as  follows : 
"  Agents  or  other  officers  of  railroads  and  other 
transportation  companies,  whose  duties  it  is  to  re- 
ceive freights,  shall  receive  all  articles  of  the  nature  and  kind 
received  oy  such  company  for  transportation,  whenever  ten- 
dered at  a  regular  depot,  station,  wharf,  or  boat-landing,  and 
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shall  forward  the  s^me  by  the  route  selected  by  the  person 
tendering  the  freight  under  existing  laws,  and  the  transpor- 
tation company  represented  by  any  person  refusing  to  receive 
such  freight  shall  be  liable  to  a  penalty  of  fifty  dollars  ;  and 
each  article  refused  shall  constitute  a  separate  offense.'* 

The  plaintiff  tendered  to  the  defendant's  agent  at  Halifax, 
(a  regular  station  on  the  Wilmington  &  Weldon  Railroad  line, 
from  which  the  defendant  company  shipped  freight 
and  money, )  $70  in  money,  for  shipment  to  Battle-  *^^ 

boro,  another  station  on  said  line  of  railroad,  at  which  the  de- 
fendant company  had  an  office  and  an  agent ;  and  the  agent 
refused  to  receive  it,  because  the  company  had  ordered  its 
agents  not  to  receive  money,  except  on  the  same  day  of  and 
prior  to  the  arrival  and  departure  of  trains  going  in  the  direc- 
tion of  the  point  to  which  the  shipment  was  destined.  The 
tender  was  made  at  2  o'clock  P.  M.,  and  a  train  carrying  ex- 
press freight  had  passed  at  12:55  o  clock  P.  M.,  oatne  same 
day.  According  to  the  schedule,  the  next  train  by  which  the 
defendant  shipped  money  and  freight  would  pass  on  the  next 
day,  at  12:55  o'clock  P.  M. 

If  the  parties  had  not  so  agreed,  the  law  would  have  de- 
termined that  money  was  an  article  of  the  nature  and  kind 
usually  received   by  express  companies  for  trans- 

Cortation,  and,  moreover,  that  it  was  the  peculiar  '>ntio'cx- 
usiness  of  corporations  of  this  character  to  carry  JHi  to  carry 
money,  and  small  but  valuable  packages.  South-  nonef. 
em  Express  Co.  v.  St.  Louis,  I.  M.&S.  R..  Co.,  5 
Myer,  Fed.  Dec.  670.  While  express  companies,  as  declared 
by  Justice  Miller;  (Southern  Express  Co.  v,  St.  Louis,  L  M. 
&  S.  R.  Co.,  do  not  carry  bulky  freight,  it  is  not  the  business 
of  railway  companies  to  carry  money  ;  and  the  latter  cannot 
be  held  liable  for  its  loss,  while  being  transported  in  the  trunk 
of  a  passenger,  beyond  what  a  prudent  man  would  deem 
proper  and  necessary  for  traveling  expenses.  Jordan  v.  Fall 
River  R.  Co.,  5  Cush.  (Mass.)  69.  So  that  it  is  peculiarly  the 
business  of  express  companies  to  carry  and  collect  money 
along  the  lines  of  our  railways.  The  meaning  of  that  portion 
of  section  1964  of  the  Code  that  is  material  to  the  settlement 
of  this  controversy  would  not  be  plainer,  if,  by  dispensing 
with  verbiage  that  is  unnecessary,  because  applicable  toother 
corporations,  it  should  be  summarized  thus :  "Agents  or 
officers  of  express  companies  shall  receive  money,  whenever 
tendered  for  shipment  at  a  regular  station,  where  such  com- 
panies have  agents,  and  are  accustomed  to  receive  goods  for 
transportation."  If  we  adopt  this  fair  and  reasonable  inter- 
pretation of  the  language  of  the  law,  it  would  only  remain  for 
the  court  to  decide  whether  the  regulation  with  regard  to 
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hours  of  business  is  reasonable,  and  one  that  would  be  sus- 
tained, as  within  the  purview  of  the  powers  of  the  company. 
When  we  had  banks  issuing  bills  under  charters  granted  by 
the  state,  they  were  required  to  redeem  their  bills,  when  ten- 
dered, with  gold  or  silvei  coin;  but  the  courts con- 
TrMiMtiom  strued  the  requirement  to  mean  when  offered  for  re- 
•fbiuiiien  demption  within  such  business  hours  as  the  banks 
•onawe"*'  ^^^  ^  right  to  prescribe.  But  it  has  been  held  that 
hoars.  these  hours  must  be  reasonable,  and  adapted  to  the 

peculiar  nature  of  the  business  that  the  corporation 
is  transacting  with  the  public  in  general.  In  Marshall  v. 
American  Express  Co.,  7  Wis.  i,  the  court  held  that,  though 
a  bank  might  prescribe  hours  of  business  from  9  A.  M.  to  4 
P.  M.,  yet  they  could  not  compel  an  express  company  to  con- 
form strictly  to  such  hours  in  the  delivery  of  money ;  and 
that  a  tender  to  the  bank  of  money  packages  at  5  P.  M.  would 
be  good,  if  the  jury  found  that  a  reasonable  hour  for  making 
it.  In  Marshall  v.  American  Express  Co.,  supra,  the  court 
say :  "  It  was  therefore  very  proper  for  the  parties  to  prove, 
and  the  jury  to  consider,  the  usual  mode  of  doing  the  partic- 
ular business  in  question,  [that  of  receiving  and  forwarding 
packages  by  express]  in  reference  to  the  time  of  the  arrival 
and  departure  of  trains  with  which  the  parties  (consignor, 
consignees,  and. carriers)  in  this  case  are  shown  to  be  familiar. 
Because  notes  due  the  bank  on  a  particular  day  must  be  paid 
before  the  usual  hour  of  closing  tne  bank  on  that  day,  it  by 
no  means  follows  that  a  mechanic  making  repairs  on  its  build- 
ing must  quit  work  at  that  hour,  or  that  he  must  present  his 
bin  within  the  prescribed  period.*'  While  granting  the  power 
of  the  bank  to  make  reasonable  regulations  generally,  the 
court  say,  further :  "  The  rules  prescribed,  and  the  hours  of 
business  designated,  must  be  reasonable,  and  adapted  to  the 
exigencies  of  the  particular  kind  of  business  in  reference  to 
which  they  are  established."  Such  was  the  view  of  the  com- 
mon law,  presented  with  irresistible  force  and  ^reat  clearness 
by  the  learned  judge  who  delivered  this  opinion,  now  cited 
as  the  leading  case,  upon  the  right  to  establish  hours  of  bus- 
iness and  upon  the  question  whether,  when  prescribed,  the 
law  will  enforce  conformity  to  them,  as  reasonable,  on  the 

f^art   of  other   persons  and   corporations  dealing   with  the 
ramers  of  such  regulations. 

It  will  be  noted  that  the  court  there  held  that  a  tender  at 
a  reasonable  hour,  and  a  refusal  to  receive  by  the  bank,  re-, 
lieved  an  express  company  of  the  responsibility  of  insurers, 
and  changea  their  relation  to  the  bank  to  that  of  a  mere  man- 
datory, liable  for  gross  negligence  only,  though  the  teller  of 
the  bank  to  whom  the  money  was  offered  declared  that  his 
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bank  had  a  regulation  as  to  hours,  and  refused  to  receive  it 
because  of  such  rule,  and  because  the  cashier  was  absent, 
and  had  the  key  to  the  safe. '  But,  in  the  face  of  a  statute 
requiring  them  to  receive  money  '^whenever  tendered,"  the 
defendant  company's  agent  should  not  be  allowed  to  meet 
the  plaintiff,*  who  comes  to  deal  with' him  by  invitation,  and 
decline  to  receive  his  money  for  shipment  because  of  a  reg- 
ulation of  his  company  declared  reasonable,  "under  existing 
laws.**  Such  a  rule  would  enable  the  defendant  company,  by 
late  receipts  and  speedy  delivery,  to  rid  itself  of  responsi- 
bility, ana  reap  the  rewards  of  its  work,  with  the  minimum 
of  risk,  at  both  ends  of  the  line.  It  is  clearly  a  question  for 
the  jury,  under  the  instructions  of  the  court,  in  cases  like 
this  at  bar,  as  it  was  in  that,  to  determine  whether,  looking 
to  the  custom  of  business  men  generally  at  the  particular 
place  (here,  Halifax)  as  to  hours  of  repose  and  times  of  tak- 
ing meals,  the  tender  at  2  o'clock  P.  M.  was  made  at  a  rea- 
sonable hour.  The  most  liberal  construction  would  not  allow 
the  courts  to  limit  the  operations  of  the  words  "  whenever 
tendered  •'  by  supplying  any  other  ellipsis  after  them  than 
*'  within  the  usual  nours  adopted  by  the  public  for  the  trans- 
action of  such  business  at  tne  place  where  the  tender  is 
made."  This  rule  avoids  the  inconvenience  of  offers  of 
goods  at  midnight,  or  at  meal-time,  while  it  steers  clear  of 
the  other  extreme  of  neutralizing  the  force  of  the  whole  en- 
actment by  holding  that  the  words  **  under  existing  laws," 
in  the  next  clause  of  the  section,  limit  the  time  of  tender  as 
of  forwarding,  and  that  the  old  common  law  governing  the 
receipt  of  goods  by  boats  and  wagons  still  exists,  and  is  ap- 
plicable to-day  to  these  gigantic  corporations. 

The  study  of  the  several  statutes  relating  to  the   receipt 
and  shipment  of  goods  by   corporations   will   shed   further 
light  upon  the  legislative  intent  in   enacting  sec- 
tion 1964  of  the  Code.   BytheaCtof  1871-72,  C.    138,   Statute«  rel«. 

§  35,  (Code,  §  1963,  it  was  prescribed  that  railroad  ^'J^*  ^^J^^^'JJ 
companies  should  furnish  sufficient  accommodation  *? goodsf*"*" 
for  such  freight  and  passsengers  as  should,  **  with- 
in a  reasonable  time  previous  thereto,  be  offered  for  trans- 
portation, **  and  should  be  liable  in  damages  to  the  party  ag- 
grieved for  neglect  or  refusal  to  provide  such  means  of  trans- 
portation. Subsequently  the  legislature  seems  to  have  re- 
alized that  the  requirement  to  furnish  accommodation  within 
.  a  reasonable  time  was  but  a  reaffirmance  of  the  common  law 
(leaving  the  courts  to  say  what  time  was  reasonable,)  and 
passed  the  act  of  1874-75,  (Code,  §  1967,)  fixing  the  limit  of 
delay  in  shipment  at  five  days  after  delivery  by  the  consign- 
or.    This  law  was  pronounced  constitutional  in  Branch  v. 
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Wilmington,  etc.,  R.  Co.,  77  N.  Car.  347,   and  railroad  com- 

f>anies  were  held  liable  for  the  penalty  lor  delay  in  shipping 
reight  as  prescribed  in  that  section.  Then  it  was  (when  the 
opionion  was  rendered  in  Branch  v.  Railroad  Co.,  in  the 
year  1877)  that  the  discussion  arose  as  to  the  right  of  a  con- 
signor to  compel  a  railroad  corporation  to  receive  freight 
when  offered  k)r  shipment,  and  store  it  in  its  warehouse  till 
cars  could  be  procured  to  transport  it. 

The  act  of  1879  (Code,  §  1964,)  was  passed  to  meet  the  sug- 
gestion that  the  ancient  principle  laid  down  as  applicable  to 
the  cumbrous,  old  conveyances  used  by  common 
of  code^"^*  carriers  200  years  ago  still  survived,  and  con- 
ferred on  railroad  companies  the  power  to  compel 
the  shipper  to  camp  with  his  wagon  at  the  station,  and  guard 
his  gooos  till  the  last  hour  of  time  fixed  by  law,  and  receive 
them  only  when  the  train  was  on  the  eve  of  departure.  But 
the  statute  was  so  drawn  as  to  include  not  only  railroad  com- 

Eanies  and  steamboat  lines  under  the  general  description, 
ut  also  "  other  transportation  companies  whose  duty  it  is  to 
receive  freight,"  and  to  require  them  to  receive  **  all  articles 
of  the  nature  and  kind  received  by  such  company  for  trans- 
portation, whenever  tendered;"  thus  plainly  indicating  a  pur- 
pose to  include  express  companies,  because  they  claimed  the 
peculiar  or  exclusive  right  to  transport  money  and  goods  of 
certain  kinds.  The  manifest  intent  of  the  legislature  was  to 
force  all  corporations* coming  under  the  description  in  the 
statute  to  take  goods  when  offered  for  shipment  at  a  regular 
station,  with  the  full  measure  of  liability  growing  out  of  its 
custody,  even  if  they  should  not  be  shipped  till  near  the  ex- 
piration of  the  five  days,  and  then  forward  them  under  exist- 
mg  laws,  fixing  the  legal  relatiopsof  consignor  and  consignee, 
and  the  duties  and  liabilities  of  the  carrier  company  and 
its  connecting  lines.  Evidently  the  evil  intended  to  be  reme- 
died was  the  refusal  to  take  goods  or  money  immediately 
when  offered  for  shipment  to  an  agent  of  one  of   these   com- 

Canies ;  and  the  history  of  the  legislation  in  aid  of  shippers 
ut  adds  emphasis  to  the  unmistakable  expression  ot  this 
purpose.  But  the  construction  contendea  for,  that  the 
words  "  under  existing  laws  "  should  be  construed  as  qualify- 
ing the  words  "  whenever  tendered,"  instead  of  the  word 
"  forward  only,  would  lead,  if  the  common  law  is  correctly 
interpreted  by  defendant's  counsel  in  connection  with  the 
statute,  to  the  strange  conclusion  that  the  obligation  of  an 
express  company  to  receive  money  tendered  for  shipment 
remains  now  just  what  it  was  before  the  act  of  1 879  was  passed; 
and  the  company  can,  under  regulations  declared  reason- 
able by  the  courts,  still  fix  the  hour  of   receipt  just  as  it 
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was  before,  and  thus  render  nugatory  by  their  rules  the  pro- 
vision of  the  law  imposing  a  penalty.  Railway  companies 
are  inseparably  connected  with  other  transportation  com- 
panies in  the  act ;  and  therefore  it  is  just  as  competent  for 
the  courts  to  declare  a  regulation  that  compels  a  consignor 
to  hold  his  cotton  in  his  wagon  for  five  days,  awaiting  the  ar- 
rival of  freight-cars,  to  be  reasonable  and  lawful,  as  one  that 
forces  a  person  to  retain  and  guard  his  money  till  before  the 
departure  of  a  train  on  the  next  day.  If  it  is  unlawful  to 
force  one  of  these  corporations  to  place  in  its  office  or  ware- 
house gbods  of  the  nature  that  it  is  accustomed  to  carry,  in 
violation  of  its  regulations,  because  of  the  liability  incident 
to  its  receipt,  the  rule  must  apply  equally  to  all  others  com- 
prehended under  the  description  contained  in  the  section,  and 
clothe  all  with  the  power  to  repeal  or  modify  the  law  by  such 
reasonable  rules  as  would  prove  sufficient  to  obviate  the 
penalty. 

But  it  is  further  6ontended  that  if  the  companies  compre- 
hended under  the  section  in  question  do  not  formulate  any 
rules  to  govern  their  agents  in  receipt  of  freight, 
the  principles  of  thd  common  law  would  apply  to  ^^"^JJ"^'' 
them ;  and  thus,  unaer  this  view,  the  same  satis-  pu^uonr 
factory  result  would  be  reached  by  the  defendant 
by  holding  that  the  law  of  to-day,  applicable  to  this  new 
species  of  transportation  agency,  which  permeates  the  world 
with  its  officers  and  agents,  everywhere  delivering  money 
and  jewels,  and  other  valuable  goods,  is  the  same  that  gov- 
erned the  receipt  of  packages  by  a  carrying  cart  in  the  time 
of  Bracton,  or  the  tender  of  goods  to  a  vessel  sailing  from 
Liverpool  200  yejirs  ago.  If,  for  the  sake  of  argument,  it  be 
admitted  that  the  general  assembly  meant  to  inaugurate  no 
change,  but  simply  to  publish  the  vain  and  empty  declaration 
that  transportation  companies  would  hereafter,  just  as  here- 
tofore, receive  freight  under  *'  existing  laws,  '*  and  conse- 
quently under  any  regulation  made  by  tne  companies  and  ad- 
judgea  reasonable  by  the  court,  would  it  follow  that  the 
courts  would  declare  the  rule  under  which  a  wagoner,  en- 
gaged in  carrying  goods,  could  compel  his  customers  to  wait 
till  the  horses  should  be  hitched,  applicable  to  express  com- 
panies ?  The  result  of  giving  the  sanction  of  the  court  to 
such  a  rule  would  be  that  these  companies  could  induce  an 
individual,  by  inviting  his  patronage,  to  come  to  one  of  their 
regular  stations  to  intrust  his  money  to  their  care,  and  then 
compel  him  to  stand  guard  over  his  treasure  a  whole  night, 
in  ordeV  to  protect  the  company  from  a  risk  that  it  can  better 
afford  to  incur  than  the  customer. 

But,  in  order  to  a  proper  discussion  of  this  view  of  the 
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subject,  it  is  necessary  to  understand  that  the  nature,  pow- 
ers, and  liabilities  of  express  companies  have  been 
Powers  and  defined  bv  the  courts.  An  express  company  is  a 
iiabimieii  of  species  of  common  carrier,  to  which  have  been  ac- 
^iTr  **"*  corded  important  privileges,  and  which,  from  the 
nature  of  its  business,  incurs  great  responsibility. 
These  companies  originated  out  of  the  necessity,  in  conduct- 
ing the  growing  commerce  of  the  world  through  the  agency 
of  railroads  and  steamboats,  for  securing  the  safe  carriage 
and  speedy  delivery  of  small  but  valuable  packages  of  goods 
and  money.  Witbeck  t/.  Holland,  45  N.  Y.  13;  2  Amer.  Ac 
Eng.  Cyclop.  Law,  781-784;  5  Myer's  Fed.  Dec.  §  151 1. 
They  are  essentially  different  from  railway  companies,  not 
only  in  the  fact  that  the  latter  carry  more  bulky  freight,  but 
they  collect  money,  and  do  other  things  that  would  be  held 
ultra  vires,  if  attempted  by  a  railroad  company.  Id.  §  1509. 
It  has  been  held  that  a  railroad  company  could  not  refuse  to 
carry  for  an  express  company  according  to  the  peculiar  meth- 
ods of  their  business,  anci  would  be  compelled  b^  the  courts 
to  admit  themessengerof  all  of  these  companiesto  its  cars  with 
their  safes  on  equal  terms,  and  without  inspection  of  their  safes. 
^d'  §§1508,  1 5 19.  If  a  railroad  company  engage  in  those 
branches  of  the  express  business  authorized  by  their  charter, 
they  must  not  deny  to  express  companies  equal  privileges  with 
themselves  as  to  that  business.  Id,  §§  1508,  1515-1521  ;  Cam- 
blos  V,  Phila.  &  R.  R.  Co.,  9  Phila.  (Pa.),  411;  Texas  Ex- 
press Co.  V,  Texas  &  P.  R.  Co.,  6  Fed.  Rep.  426 ;  Messenger 
V,  Pennsylvania  R.  Co.,  18  Am.  Rep.  754;  Southern  Express 
Co.  V,  St.  Louis,  I.  M.  &.  S.  R.  Co.  10  Fed  Rep.  869. 

Apart  from  the  construction  of  our  statute,  it  is  the  duty 
of  express  companies  to  receive  all  goods  offered  for  trans- 
portation upon  the  payment  or  tender  of  their  charges ;  but 
prepayment  will  be  considered  waived,  if  not  demanded. 
New  Jersey  Steam  Navigation  Co.  v.  Merchant's  Bank,  6 
How.  (U.  S.),  344.  They  are  required,  too,  to  have  adequate 
facilities  within  a  reasonable  time,  and  cannot  be  exonerated 
for  delay  on  account  of  increased  expense,  though  not  fore- 
seen and  not  entirely  unreasonable.  Condict  r.  Grand  Trunk 
Co.,  54  N.  Y.  500.  An  express  company  could,  in  the  ab- 
sence of  any  statutory  requirement,  refuse  goods  on  account 
of  an  unusual  rush  of  business,  especially  where  the  goods  of- 
fered for  transportation  are  of  a  perishable  nature.  Hare, 
Cont.  155.  But  these  are  the  rules  without  reference  to  any 
such  enactment  as  that  before  us  for  construction.  When 
goods  are  received  by  an  express  tompany  without  any 
special  and  valid  contract  limiting  its  liability,  it  insures  the 
safe  and  r.pecdy  [)ersonal  delivery  of  the  articles  received,  at 
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the  place  of  destination,  if  on  its  route,  or  if  not,  then  at  the 
end  of  its  route.  VVitteck  v.  Holland,  supra\  Bish.  Cont.  §§ 
432,  591,  596.  Even  if  the  goods  are  placed  .in  a  warehouse, 
and  not  shipped  immediately,  the  liability  as  insurers  beg^ins 
on  the  execution  of  a  receipt  for  them.  7  Amer.  &  Eng. 
Encyc.  Law,  546,  558.  A  high  degree  of  care  is  required 
of  an  express  company  in  the  delivery  of  goods.  The}^  must 
deliver  tnem,  as  soon  as  practicable  alter -thej  reach  their  des- 
tination, within  business  hours,  to  the  consignee,  at  his  resi- 
dence or  place  of  business,  unless  he  authorizes  or  directs 
delivery  to  be  made  at  some  other  place.  Marshall  x>.  Ameri- 
can  Express  Co.,  and  Witbeck  v.  Holland,  supra.  After  the 
consignee  receives  notice  from  the  company  of  the  arrival  of 
his  goods,  he  is  not  bound  to  call  at  the  oflhce  for  them,  but 
need  only  notify  the  company  of  his  residence,  place  of  busi- 
ness, or  where  nemay  be  found  ;  and  the  liability  of  the  com- 
pany as  insurers  remains  till  delivery  or  tender  of  the  goods 
at  tne  place  designated,  within  business  hours,  and  failure  to 
receive  or  pay  charges.  Witbeck z'.  Holland,  svpra ;  7  Amer. 
&  Eng.  Encyc.  Law,  supray  567-570.  If,  in  the  interim  be- 
tween the  arrival  at  its  destination  and  the  delivery,  as  the 
law  requires,  a  package  of  money  should  be  stolen  from  the 
agent,  the  company  would  be  liaole  to  the  consignee.     Sup- 

Ksing  that  a  friend  had  sent  by  express  $1,000  from  Battle- 
ro  to  the  plaintiff,  Alsop,  at  Halifax,  and  the  latter  lived 
several  miles  cut  of  the  town,  we  can  readily  see  that  it  might 
require  more  than  twenty-four  hours  for  the  company  to  rid 
itself  of  liabiHty  as  a  common  carrier ;  and  meanwhile  it 
would  be  strangely  negligent  to  fail  to  provide  a  safe  for  the 
security  of  valuable  property  and  money  received  for  its  cus- 
tomer, and  held  as  an  insurer. 

With  this  review  of  the  relation  that  the  defendant  sustains 
to  the  public  under  other  circumstances,  necessitating  the 
provision  at  all  offices  where  money  is  received  of  the  means 
to  make  it  safe  and  secure  from  thieves  till  delivery,  it  is  sub- 
mitted that,  if  this  court  is  to  determine,  leaving  the  statute 
out  of  view,  whether  a  citizen  who  comes  from  the  country, 
unprepared  to  protect  his  property  from  thieves  and  burglars, 
shall  oe  required,  rather  than  a  company,  provided  with 
safes,  servants,  and  secure  rooms,  to  incur  the  risk  of  the  cus- 
tody of  a  sum  of  money,  it  should  be  guided  by  reason,  and 
looK  to  the  situation  of  the  parties,  and  the  preparation  that 
the  law  intends  shall  have  been  made  by  each  or  either  for 
assuming  the  responsibility.  Experience  has  shown  that  the 
principles  of  the  common  law  are  pliable ;  and  a  few  funda- 
mental rules  have  been  expanded  so  as  to  furnish  the  basis  of 
important  branches  of  the  law  governing  us  at  this  day.  This 
is  notablv  true  as  to  corporations. 
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Laae  ? .  Cot- 
ton. 


But,  while  the  ancient  landmarks  of  the  law  are  worthy  of 
veneration,  and  should  be  examined  with  conservative  care, 
in  determining  how  they  meet  the  exigencies  of  a  progressive 
age,  we  should  not  be  so  subservient   to   precedent  as   to 
blindly  follow  them  when  no  longer  sustained  by  reason.     It 
strains  the  faith  of  the  young  student  when  he  attempts  to 
follow  Lord  Coke  in  his  discoveries  of  all  the  hidden  diver- 
sities in  the  text  of  Lord  Ly ttleton ;  and  when  we  profess  to 
find  in  the  mouldy  black-letter  volumes  of  past  centuries  a 
principle  that  with  prophetic  ken  was  formulated    to  meet 
and  solve  a  problem  arising  out  of  the  adjustment  of  the  rela- 
tions between  the  people  and  one  of  the  greatest  and  most 
useful  corporations  in  the  world,  we  must,  if  we  would  avoid 
shocking  the  common  sense  of  mankind,  find  a  rule  founded 
on  reason.     The  fact  that  a  captain  and  crew  of  a  vessel,  ac- 
cording to  the  English  authorities,  had  the  right,  in  the  thir- 
teenth  year   of    VVilliam   IIL,  to   refuse   to  accept  freight 
offered  for  shipment  till  the  vessel  was  ready  to  sail,  furnishes 
no  analogy  that  can  be  safely  applied  to  govern  the  relations 
of  the  plaintiff  and  defendant.     The  case  of  Lane  zf.  Cotton, 
I  Ld.  Kaym.  646,  heard  at  Easter  term,  13  Wm.  III.,  decided 
this  principle,  and  is  the   only  authority  cited   in 
Story,  Bailm.  §  508,  to  sustain  the  rule  announced 
bv  the  author.     It  may  have  been  just,  at  that  re- 
mote perioa,  to  require  the  shipper,  who  had  protected  his 
goods  on  the  way  to  the  point  of  delivery,  to   continue  his 
oversight  over  them,  rather  than  force  a  driver,  whose  atten- 
tion was  required  to  be  devoted  to  the  preparation  for  his 
journey,  or  the  master  of  a  vessel,  who,  with  his  crew,  was 
engaged  in  repairing  and  inspecting  it,  and  laying  in  supplies 
for  a  voyage,  to  take  them  prematurely;  for  that  would  have 
made  it  requisite  for  them  to  prepare  a  place   for  storage, 
which   they  need  not  otherwise  provide.     But   an   express 
company,  as  we  have  seen,  incurs  from  its  nature  such  liabil- 
ities as  to  require  a  place  of  storage  at  every  depot,  so  guarded 
as  to  the  safety  of  property  consigned  to  its  care;  and  it  is 
not  unreasonable  to  require  the  same  care  of  money  tendered 
for  shipment  during  business  hours.     Cessante  ratione^  cessatet 
ipsa  lex.     If,  therefore,  the  statute  were  not  written  in  plain 
terms,  and  if  the  history  of  legislation  on  this  and   kindred 
subjects  did  not  indicate  that  the  manifest  meaning  of  the 
language  was  what  the  legislature  intended  to  express,  still, 
we  ought  to  bring  this  question  to  the  touchstone  of  reason, 
based  upon  a  broad  view  of  the  condition  of  the  parties  inter- 
ested, and    decide  it  as  an  original  one,  of  first  impression, 
between  a  new  and  important  public  agency  and  a  citizen, 
just  as  the 'English  judges  considered  the  question  involved 
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in  Morse  v.  Slue,  i  Vent.  190,  238  (cited  in  Lane  v.  Cotton, 
su/>ra,)  and  bearing  in  mind  that  it  is  more  just  to  impose  a 
risk  upon  a  body  politic,  abundantly  prepared  to  incur  it, 
than  upon  an  individual,  who  has  placed  his  goods  in  peril  on 
the  invitation  of  the  corporation.  It  is  admitted  that  railroad 
companies 'have  the  power  to  provide  different  cars  fqr  excur- 
sionists, who  purchase  tickets  at  reduced  rates,  from  those 
occupied  by  passengers  paying  more  per  mile,  and  also  that 
they  have  the  right  to  assign  a  separate  car  for  colored  peo* 
pie,  as  decided  by  this  court ;  but,  should  our  legislature  pass 
a  law  prohibiting  in  plain  terms  such  discrimination,  the 
courts  would  be  compelled  to  enforce  the  law,  if  not  pro- 
nounced unconstitutional.  Such  a  law  could  not  be  ignored 
utterly  in  a  discussion  of  these  subjects  after  its  passage.  It 
seems,  therefore,  safe  to  conclude  that: 

1.  The  first  clause  of  §  1964  is  in  itself  a  full  and  complete 
expression  of  the  legislative  intent  that  goods  shall  be  re- 
ceived whenever  tendered ;  and  that  the  language 
cannot,  by  any  accepted  rule  of  interpretation,  be      ^comu'* 
limited  further  than  to   require  that   the   tender 

shall  not  be  made  during  hours  that  can  reasonably  be  claimed, 
according  to  usages  of  business  men  at  the  place  of  tender 
for  repose,  or  for  taking  meals. 

2.  The  words  **  under  existing  laws  "  can  be  construed  to 
qualify  the  word  "forward,''  and  to  mean  that, at  least  when 
the  law  is  applied  to  railroad  companies,  the  goods  shall  be 
shipped  witnm  five  running  days  from  delivery,  as  required 
by  the  Code,  §  1967,  and  subject  to  the  law  fixing  the  rela- 
tions of  consignor,  consignee,  the  carrier,  and  its  connecting 
lines,  while  the  construction  contended  for  would  give  to  the 
statute  no  effect,  but  leave  the  law  as  it  was  before  its  passage. 

If  no  statute  had  been  passed,  the  courts  could  not,  when 
the  conditions  and  the  relation  of  plaintiff  and  defendant  are 
so  widely  different  from  those  existing  between  the  carrier  of 
the  last  century  and  his  customer,  declare  that  an  express 
company  could  not  be  compelled  to  receive  goods  till  the 
hour  of  shipment,  in  conformity  to  the  ancient  rule,  or  that 
the  transportation  company  could  arbitrarily  determine,  by 
regulations  prescribed  for  the  government  of  its  agents,  ex- 
actly  how  it  would,  ex  gratiay  or  with  a  view  entirely  to  its 
own  convenience,  allow  a  departure  from  the  old  rule  bj  giv- 
ing further  time.  There  is  error.  As  the  defendant  did  not 
rely  affirmatively  on  the  defense,  or  insist  on  a  finding  that 
the  tender  was  at  a  time  other  than  in  business  hours,  the 
judgment  on  the  facts  found  must  be  for  the  plaintiff. 

Clark,  J.,  (concurring). — At  common  law,  common  carriers 
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were  under  no  compulsion  to  receive  goods  or  freight  till 
ready  to  ship  the  same.  Lane  v.  Cotton,  1  Ld. 
Obiifatiomof  Raym.  652.  Nor,  after  acceptance  of  the  goods 
♦arriert  m  [^j.  shipment,  wcre  they  liable  for  delays,  if  the 
toMwipt  of  g^Q^g  \^trQ  shipped  within  a  reasonable  time,  and 
what  was  a  "reasonable  time  "depended  upon  the 
facts  and  circumstances  Surrounding  each  particular  case. 
These  regulations  sprang  out  of  the  former  condition  of 
things,  when  the  modes  of  transportation  were  of  a  more 
primitive  order.  The  law-making  power  in  this  state  has 
modified  the  common  law  rule  in  both  particulars.  In  1874- 
75,  the  legislature  enacted  a  statute,  which  is  now  §  1967  ol 
the  Code,  making  a  delay  of  more  than  five  days  in  shipping 
the  ^oods  after  accepting  them  perse  unreasonable  delay,  and 
affixing  a  penalty  of  $25  for  each  day's  delay  beyond  that 
limit.  This  act  has  been  held  constitutional,  and  found  judi- 
cial  construction,  in  several  cases  with  which  the  profession 
is  familiar.  Branch  v.  Wilmington  &  W.  R.  Co.,  77  N.  Car. 
347 ;  Keeter  v.  Wilmington  &  W.  R.  Co.,  86  N.  C^r.  346,  9 
Am.  &  Eng.  R.  Gas.  105 ;  Branch  v.  Wilmington  &  W.  R. 
Co.,  88  N.  Car.  570.  It  still  remained  in  the  power  of  com- 
mon carriers  to  nullify  the  act  of  1874-75  by  exercising  their 
common  law  right  of  not  receiving  goods  till  their  own  con- 
veniences  should  be  suited,  or  they  were  in  readiness  to  ship. 
For  this  reason,  doubtless,  the  legislature  passed  the  act  of 
1879 (now  §  1964  of  the  Code),  which  provides:  **Railroad 
and  other  transportation  companies,  whose  duties  it  is  to  re- 
ceive freights,  shall  receive  all  articles  of  the  nature  and 
kind  received  by  such  company,  for  transportation,  whenever 
tendered  at  a  regular  station,*  etc.  The  words  "  whenever 
tendered,'*  upon  a  reasonable  construction,  signify  "  when- 
ever tendered  '*  in  the  ordinary  business  hours  of  such  com- 
panies at  the  place  of  tender.  If  the  object  had  been  to  pre- 
scribe merely  the  place  where  the  tenaer  should  be  made, 
there  was  no  mischief  or  complaint  to  be  remedied ;  and,  be- 
sides, in  that  case  the  statute  would  have  naturally  read,  "  if 
tendered  at  a  regular  station,'*  etc.  ''Whenever  tendered  " 
has,  clearly,  reference  to  the  time  of  tender,  and  to  the  com- 
mon law  rule  which  ^ave  the  carrier  the  right  to  defer  ac- 
cepting the  goods  until  ready  to  ship.  The  regulation  adopted 
by  the  defendant  company,  that  it  will  only  receive  packages 
each  day  just  before  the  aeparture  of  the  train  goin^  in  the 
direction  of  the  desired  shipment,  is  in  direct  conflict  with 
the  statute.  To  give  it  validity  would  enable  transportation 
companies,  by  regulations  adopted  in  their  own  interest  and 
for  their  own  convenience,  to  repeal  an  act  of  the  legislature 
passed  in  the  interest  of  and  for  the  convenience  of  the  pub- 
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lie.  A  very  analogous  case  is  the  decision  in  Branch  v.  WiU 
mington  &  W.  R.  Co.,  88  N.  Car.  573,  18  Am.  &  Eng.  R.  Cas. 
621,  which  held  to  be  invalid  an  agreement  or  regulation, 
**  goods  to  be  shipped  at  the  convenience  of  the  company/' 
which  had  been  inserted  by  the  defendant  in  its  bills  of  lad- 
ing, in  hope  of  avoiding  the  penalties  of  §  1967.  Xhe  words 
•*  whenever  tendered  "  were  evidently  intended  for  the  bene- 
fit of  shippers,  and  in  derogation  of  the  common  law  rule.  It 
is  our  duty  to  give  the  statute  such  construction  as  will  effec- 
tuate the- legislative  will.  Should  the  execution  of  the  stat- 
ute, according  to  a  fair  and  legitimate  construction  of  it, 
impose  any  hardship  upon  transportation  companies,  the  rem- 
edy is  to  be  sought  in  a  modification  of  the  act  by  the  legis- 
lature, and  not  m  the  virtual  repeal  of  it  by  judicial  construc- 
tion. In  the  increasing  competition  for  shipments,  few  cases 
of  failure  to  accept  goods  "  whenever  tendered  "  will  arise, 
unless  at  points  where  a  company  has  a  monopoly ;  and  it  is 
for  those  very  points  that  the  protection  of  the  law  is  most 
needed'to  secure  such  conveniences  as  the  public  demand. 
At  competing  points,  where  no  monopoly  of  business  exists, 
the  law  of  competition  will  usually  furnish  the  public  all 
needed  facilities. 

Merrimon,  C.  J.,  {dissenting), — I  do  not  concur  in  the  opin- 
ion of  the  court,  and  will  state  some  of  the  grounds  of  my 
dissent. 

The  defendant  is  a  common  carrier  of  numerous  kinds  and 
classes  of  freight,  including  gold  and  silver,  coined  and  un- 
coined, treasury  notes,  bank  notes,  public  and  private  se- 
curities, gems,  jewelry,  and  the  like.  It  is  not,  how- 
ever, such  earner  of  all  kinds  and  classes  of  freight,  '^••■w  o*""- 
It  carries  mainly  such  as  require  to  be  transported  J^  "* ' 

auickly,  and  generally  such  as  are  not  very  pon- 
erous.  A  leading  and  distinctive  feature  of  its  purpose  is 
to  transport  and  oeliver  such  freight  as  it  carries  certainly, 
promptly,  and  expeditiously.  It  is  not  a  warehouseman,  or 
depositary  of  freights  of  any  kind.  It  simply  and  only  re- 
ceives the  same  for  such  transportation,  and  it  holds,  or  should 
hold  them,  for  that  purpose  as  short  a  time  as  practicable,  in 
the  orderly  course  of  business.  In  the  nature  of  its  business, 
it  is  to  be  charged  with  freights  for  the  purpose,  and  only  for 
the  purpose  of  transportation,  and  liabilities  properly  incident 
thereto.  It  has  the  right  to  prescribe  reasonable  and  appro- 
priate rules  and  regulations,  not  in  contravention  of  law,  for 
the  conduct  of  its  business,  having  in  view  the  safety,  pro- 
tection, and  preservation  of  freights  carried  by  it,  ana,  as 
well,  the  protection  of  itself  against  fraud,  injury,  and  undue 
risk  and  liability. 
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It  may  require  that  shippers  shall  deliver  their  articles  to 
be  transported   within  a  reasonable  time  next  before,  in  the 

order  of  business,  the  same  shall  be  put  on  the  ve- 
*v^^^^^^iJ^  hide  or  means  of  transportation, — usually  railroad 

cars,— and  sent  on  the  way  to  their  destination. 
The  shipper  has  no  right  to  compel  the  defendant  to  accept 
freights  an  unnecessarily  and  unreasonably  long  while  before 
the  time  of  starting  the  same  on  the  way.  Thus,  if  the  train 
of  cars  on  the  railroad  should  start  at  12  o'clock  M^,  the  ship- 
per could  not  compel  the  defendant  to  receive  ordinary  ex- 
press freight  the  evening  next  before  that  time,  and  thus  com- 
pel it  to  assume  the  risk  of  keeping  it  during  the  night  and 
morning  following.  This  is  so,  because  the  nature  of  the 
business  does  not  require  that  the  defendant  shall  have  the 
freights  during  4:hat  time,  and  such  risk  does  not  come  within 
the  nature  and  purpose  of  the  defendant  as  a  common  carrier. 
It  has  the  right,  by  appropriate  and  reasonable  regulations, 
to  require  that  the  articles  to  be  shipped  shall  be  delivered 
to  it  within  the  time  necessary  to  enable  it  to  ship  the  same 
by  the  express  on  its  next  ensuing  trip.  Reasonable  time  to 
prepare  the  freight  for  such  shipment  must  be  allowed.  No 
more  can  be  required  for  the  mere  convenience  or  advantage 
of  the  shipper,  or  to  enable  him  to  avoid  a  risk  and  put  the 
same  on  the  defendant,  than  justly  ought  to  rest  upon  him- 
self. If  the  law  were  otherwise,  the  shipper  of  money,  or 
other  thing^s  of  great  value  and  hazardous  in  their  keeping, 
might  subject  the  defendant  to  a  risk  for  hours — in  some  cases, 
for  a  day  and  night,  or  longer,  perhaps — not  necessarily  or 
properly  incident  to  its  business  and  duties,  and  which  the 
shipper  himself  ought  to  bear.  Thus,  one  intending  to  send 
by  the  next  express  $100,000  in  gold  coin  might,  the  evening, 
next  before  the  day  it  would  start,  at  12  o'clock  M.,  on  purpose 
to  avoid  risk  himself,  compel  the  defendant  to  assume  the 
risk  of  keeping  the  money  during  the  meantime  ;  not  because 
such  keeping. was  incident,  or  at  all  necessary,  to  its  business 
or  duties,  but  to  disburden  the  shipper.  It  %vould  be  alike 
unnecessary,  unreasonable,  and  unjust  to  thus  burden  the  de- 
fendant. We  cannot  conceive  of  a  reason  of  justice,  of  neces- 
sity, or  policy  that  makes  it  necessary  or  proper  to  do  so. 
The  defendant  was  bound  to  receive  the  money  tendered  to 
its  agent  for  transportation  by  the  plaintiff  within  a  reason- 
•  able  time  next  before  the  departure  of  the  next  express  going 
in  the  direction  of  the  destination  of  the  money ;  that  is,  with- 
in such  time  as  the  defendant's  agent  could,  in  the  order  of 
business,  receive  the  money  and  prepare  it  for  shipment. 
What  such  reasonable  time  is,  cannot  be  determined  by  any 
uniform  or  precise  rule.     This  depends  upon  a  variety  of^  facts 
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and  circumstances, — the  place,  the  volume  of  business  done 
there,  the  articles  to  be  shipped,  and  the  like  considerations. 
The  time  must  be  sufficient  to  receive  and  ship  the  goods  by 
the  next  express,  as  above  indicated.  McRae  v,  Wilmington 
&  W.  R.  Co.,  88  N.  Car.  526 ;  Britton  v,  Atlanta  &  C.  A.  L.  R. 
Co.  Jd.  536;  2  Redf.  R.  R.  chap.  26,  §  10  et  scq.\  2  Pars.  Cont. 
(5th  Ed.)  174;  Lane  2>.  Cotton,  i  Ld.  Raym.  652. 

The  plaintiff  tendered  the  money  early  in  the  evening  next 
before  the  day  the  next  express  was  to  go,  at  12  o'clock  and 
45  minutes  of  that  day  ;  and  he  insists  that  he  had 
the  right  then  to  present  and  have  it  received,  and,  ("J^^JiT*^^ 
as  the  agent  refused  to  receive  it  then,  the  defend-  ,te?*  * 
ant  at  once  became  liable  for  the  penalty  prescribed 
and  given  by  the  statute,  (Code,  §  1964,)  and  sued  for  in  this 
action.  The  question  whether  this  contention  is  well  found- 
ed or  not  must  be  determined  by  a  proper  interpretation  of 
the  statute  just  cited.  It  prescribes  that  "  agents  or  other 
officers  of  railroads  and  other  transportation  companies  whose 
duties  it  is  to  receive  freights  shall  receive  all  articles  of  the 
nature  and  kind  received  by  such  company  for  transportation 
whenever  tendered  at  a  regular  depot,  station,  wharl,or  boat- 
landing,  and  shall  forward  the  same  by  the  route  selected  by 
the  person  tendering  the  freight  under  existing  laws ;  and  the 
transportation  company  represented  by  any  person  refusing 
to  receive  such  freight  shall  be  liable  to  a  penalty  of  fifty  dol- 
lars ;  and  each  article  refused  shall  constitute  a  separate  of- 
fense." It  is  conceded  that  the  material  words,  '*  whenever 
tendered,"  used,  are  not  to  be  taken  literally.  To  so  treat 
them  would  lead  to  practical  and  ridiculous  absurdity.  As 
employed,  they  do  not  implv  at  any  and  all  times, — when  the 
agent  is  taking  his  meals,  wnile  he  may  be  reposing,  at  night, 
at  midnight  or  daybreak,  or  at  sunrise,  or  on  Sunday.  These 
words  must  receive  a  reasonable  and  just  interpretation,  in 
the  light  of  the  business  to  which  the  statute  applies,  and 
which  it  is  intended  in  some  measure  to  regulate.  Thus  in- 
terpreted, we  think  they  fairly  implv  whenever  the  freight 
shall  be  tendered  to  the  agent  or  officer  of  the  company  in 
the  regular,  orderly  course  of  business,  when  the  articles  to 
be  shipped  ought  to  be  received  for  that  purpose;  that  is, 
within  the  time  it  is  the  duty  of  the  carrier,  having  in  view 
its  nature  and  purpose,  to  receive  the  freight  tendered. 
These  words  do  not  imply  that  the  carrier  shall  receive  the 
freight  so  tendered,  ana  keep  it  in  a  warehouse  for  an  indefi- 
nite and  unnecessary  length  of  time  before,  in  the  order  of 
business,  it  can  be  shipped  on  the  way  to  its  destination.  It 
is  not  the  business  of  such  companies,  as  common  carriers,  to 
thus  store  and  keep  freight.     It  is  their  business  and  purpose 
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to  transport  it  promptly ;  and  the  purpose  of  the  statute  is  to 
compel  them  to  do  this  by  imposmg  penalties  in  case  they 
fail  to  do  so.  It  was  not  the  purpose  of  the  legislature  to  en- 
large the  scope  of  the  duties  and  purposes  of  such  companies. 
There  is  nothing  in  the  statute  that  so  provides  in  terms,  or 
by  just  implication.  The  simple  purpose  was  to  compel  them 
to  a  prompt  and  faithful  discharge  of  their  common-law  duties. 
This  court  has  so  repeatedly  declared.  Branch  v.  Wilming- 
ton &  W.  R.  Co.,  77  N.  C.  347 ;  Whitehead  v.  Wilmington  & 
W.  R.  Co.,  87  N.  C.  25s,  9  Am.  &  Eng.  R.  Cas.  168.  In  this 
view  the  words  "  whenevci:  tendered  "  must  mean  "when- 
ever tendered"  as  1  have  pointed  out  above.  This  seems  to 
me  to  be  the  only  reasonable  meaning  of  the  words  as  em- 
ployed. Any  other  interpretation  of  them  would  leave  their 
meaning  so  loose  and  indefinite  as  to  render  their  application 
impracticable. 

Other  words  of  the  statute,  as  well  as  its  spirit,  strengthen 
the  view  I  have  thus  expressed.  The  statute  applies  to  com- 
panies "  whose  duties,"  not  simply  in  the  sense  of  business,  are 
to  receive  freights ;  to  receive  them,  in  the  order  of  business, 
when  they  must  be  received  to  be  promptly  shipped  on  the 
w^y.  Such  freights  must  be  "  tendered  at  a  regular  depot, 
station,"  etc.',  the  shipper  "  tendering  the  freights  under  exist- 
ing laws,"  not  simply  under  statutory  regulation,  but,  as 
well,  under  general  principles  of  law  applicable,  such  as  that 
which  requires  that  freights  shall  be  received  only  within  a 
reasonable  time  next  before  they  are  to  be  sent  on  the  way 
to  their  destination.  The  interpretation  1  have  given  these 
words,  harmonizes,  too,  with  the  other  statutory  provision 
(Code,  §  1963)  prescribing  rules  of  transportation  for  railroad 
companies,  wherein  it  is  provided  that  such  companies  "  shall 
furnish  sufficient  accommodation  for  the  transportation  of  all 
such  passengers  and  property  as  shall,  within  a  reasonable 
time  previous  thereto,  be  offered  at  the  place  of  starting,"  etc. 
This  provision  is  simply  in  affirmance  of  a  general  principle 
applicable,  and  it  indicates  the  spirit  and  purpose  of  sunory 
statutory  regulations  that  apply  to  railroad  companies,  and 
other  companies  that  are  common  carriers,  including  that 
under  consideration. 

It  is  said  that  this  interpretation  of  the  statute  would  not 
accommodate  the  convenience  of  persons  who  might  occa- 
sionally go  a  considerable  distance  to  ship  money,  or  other 
like  things.  This  objection  is  without  force.  It  was  not  the 
duty  of  common  carriers  to  provide  for  such  exceptional  cases; 
and,  as  we  have  seen,  the  statute  does  not  enlarge  the  scope 
of  this  duty.  Its  purpose  is  to  compel  a  due  discharge  of  tne 
same.     All  shippers  are  placed  on  the  same  and  equal  footing; 
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and  it  is  their  duty  to  learn  and  observe  the  orderly  course 
of  business.  It  is  their  own  neglect  if  they  will  not.  In  the 
absence  of  any  particular  regulation  as  to  the  time  freights 
should  be  tendered,  the  law  provides  that  it  shall  be  done 
within  such  reasonable  time  as  will  enable  the  carrier  to  ship 
the  goods  on  the  way  by  the  next  express  after  the  tender. 
The  precise  rule  and  practice  of  the  defendant  to  be  observed 
in  receiving  freights  for  shipment  does  not  appear ;  but  it  does 
appear  affirmatively  that  the  plaintiflF  did  not  tender  the  money 
to  be  shipped  to  the  agent  within  a  reasonable  time  next  before 
the  departure  of  the  next  express  going  in  the  direction  of  the 
destination  of  the  money.  It  was  tendered  15  or  20  hours  or 
more  before  the  next  departure, — a  night  intervening.  The 
agent  expressly  notified  the  plaintiff  of  the  rule,  and  that  he 
would  receive  the  money  if  tendered  the  next  morning.  The 
defendant  had  the  right  to  decline  to  receive  it  until  the  next 
day,  in  the  forenoon.  It  was  not  bound  to  receive  and  keep 
it  lor  the  plaintiflF  during  the  night.  If  it  had  been  received 
the  next  morning,  ample  time — ^several  hours — would  have 
been  aflforded  to  prepare  it  in  all  respects  for  shipment  by  the 
next  express. 

Carriage  of  Goods — Hours  During  Which  Tender  of  Freight  May  Be  Made. 
— A  railway  company  has  no  right  to  close  its  offices,  and  refuse  to  receive 
goods  which  are  tendered  to  it  with  the  proper  amount  for  carriage,  while 
at  the  same  time  they  continue  to  receive  goods,  prepared,  assorted  and 
packed  in  the  same  manner,  from  a  particular  individual.  Garton  v,  Bris- 
tol &E.  R.  Co.,  I  B  &  S.  112. 

A  railway  company  published  a  printed  notice,  which  was  fixed  over  the 
door  of  the  station  for  the  reception  of  goods  in  Liverpool,  that  all  goods 
received  after  4  o'clock  P.  M.  would  be  forwarded  on  the  next  working  day. 
Long  after  the  publication  of  this  notice  goods  were  brought  to  the  station, 
about  half-past  5  P.  M.,  to  be  forwarded  to  Birmingham  by  the  railway. 
The  person  who  brought  them  (a  servant  of  the  owner)  saw  tne  company's 
weigher,  and  asked  if  there  was  time,  /.  e.,  for  the  goods  to  proceed  that 
evening;  he  said  there  was,  and  the  goods  were  placed  by  the  company's 
porters,  on  the  tracks  on  which  goods  are  carried  upon  the  railway.  The 
same  person  had  on  former  occasions  taken  goods  of  the  same  kind  to  the 
station  at  a  later  hour,  which  were  never  refused  for  being  too  late,  and 
which  had  been  forwarded  the  same  evening.  Held,  that  there  was  evi- 
dence to  go  to  the  jury  of  a  special  contract  by  the  company  to  forward  the 
goods  on  the  same  evening  on  which  they  were  delivered.  Pickford  v. 
Grand  Junaion  R.  Co.,  12  M.&  W.  766. 

A  railway  company  fixed  as  a  limit  for  receiving  parcels  to  be  foru-arded 
the  same  night  the  hour  of  6.30  P.  M.,  but  after  that  time,  their  own  wag- 
ons, which  had  been  delayed  in  reaching  the  station,  or  in  which  the  goods 
had  been  previously  sorted  and  were  ready  for  transmission.  A  carrier  for- 
warding goods  by  the  railway  having  applied  for  an  injunction  to  restrain 
the  company  from  giving  undue  preference  to  themselves,  heldy  by  Erle, 
C.  J.,  and  Smith,  J.,  that  an  injunction  ought  not  to  issue ;  by  WiLLEsand 
Keating,  JJ.,  that  it  ought.  Palmer  v.  London*  S.  W.  R.  Co.,  L.  R.  i  C. 
P.  588. 

40  A.  &  E.  R.  Gas.— 2 
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A.  collected  parcels  and  forwarded  them  by  railway ;  the  railway  com- 
pany refused  to  admit  A.Is  vans  into  their  station  after  6:30  P.  M..  Dut^ad- 
mitted  their  own  vans  and  those  of  B!  at  a  later  hour  with  parcels,  which 
they  forwarded  the  same  night  The  time  (6:30  P.  M.)  fixed  by  the  com- 
pany as  that  after  which  they  would  not  receive  goods  to  be  forwarded  the 
same  night,  was  reasonable.  The  company  in  admitting  their  own  vans 
later  acted  bona  fide,  and  not  with  the  intention  of  fining  an  undue  advan- 
tage over  other  collecting  carriers ;  they  admitted  B.'s  vans  in  consequence 
of  an  injunction  obtainecT by  him.  In  two  similar  cases — Garton  v,  Bristol 
&  E.  R.  Co.  I  B.  &  S.  112,  and  Baxendale  v.  South  Western  R.  Co.  12  C.  B. 
rN.  S.)  758— injunctions  under  the  Railway  &  Canal  Traffic  Act,  1854  (17 
&  18  Vict.  chap.  31),  §  3,  had  been  granted  by  this  Court  to  restrain  those 
companies  from  admitting  their  own  vans  into  their  station  with  goods  to 
be  dispatched  the  same  night  at  a  later  hour  than  those  of  other  persons. 
On  an  application  of  A.  for  a  similar  injunction  against  the  present  defend- 
anst,  held,  (by  Erle,  C.  J.,  and  Montague  Smith,  J.)  that  the  exercise  of 
this  special  jurisdiction  by  the  Court  being  subject  to  no  review,  and  de- 
pending in  each  instance  on  the  special  facts  01  the  case,  cases  previously 
decided  under  it  are  not  binding  on  the  Court  in  the  same  manner  that 
precedents  in  law  are  binding ;  that  the  injunction  prayed  would  interfere 
with  the  transportation  of  traffic,  which  it  was  the  object  of  the  legislature 
to  facilitate ;  and  that  it  ought  not  to  be  granted.  Held  (by  Willes  and 
Keating,  JJ.),  that  the  above  cases  were  precedents  binding  on  the  Court, 
and  also  were  rightly  decided :  and  that  the  injunction  ought  to  be  granted. 
Palmer  v,  London  &  S.  W.  R.  Co.,  L.  R.  i.  C.  P.  588. 

Refusal  to  Accept  Freight  on  Account  of  Press  of  Businesst — See  Houston 
AT.  C.  R.  Co.  V,  Smith,  (Tex.)  22  Am.  &  Eng.  R.  Cas.  421. 


Land 


Wilmington  &  Weldon  R.  Co. 

{North  Carolina  Supreme  Courts  October  14,  1889.) 

Carriers  of  Goods— Tender  of  Freight— Regular  Depot  or  Station. — A  r^- 
ular  depot  or  station"  as  contemplated  by  a  statute  requiring  railroad  com- 
panies to  receive  freight  tendered,  and  imposing  a  penalty  for  refusing  to 
do  so,  is  a  certain,  place  situated  alongside  of,  or  near  to  a  railroad,  fitted 
up  by  it  with  suitable  buildings,  erections,  appliances  and  conveniences  for 
carrying  on  generally  and  continuously  in  an  orderly  manner,  the  business 
of  transporting  freight,  and  the  facts  that  a  mail  train  stopped  r^ularly  at 
a  certain  place  to  deliver  mail  and  that  the  place  was  set  down  in  circulars 
and  orders  of  the  company  as  a  station,  do  not  necessarily  make  such 
place  a  regular  station. 
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Appeal  from  Superior  Court,  Halifax  County. 

R.  O  Burton^  Jr.  for  appellant. 

W,  H,  Day  and  J.  M,  Mullen  for  appellee. 

Merrimon  J. — This  action  is  brought  to  recover  divers 
penalties,  which  the  plaintiff  alleged  the  defendant  railroad 
compapy  incurred  by  the  refusal  of  its  agent  to  re-  ^^^^  ntMXt^ 
ceive  certain  car-loads  of  lumber  at  one  of  its  regu- 
lar stations  on  its  road,  called  "  Spring  Hill,"  for  transport- 
ation, etc.,  in  violation  of  the  statute.  Code,  §  1964.  On 
the  trial,  the  court,  among  numerous  issues,  submitted  one 
in  these  words :  "Was  Spring  Hill  a  regular  depot  of 
defendant  on  its  branch  road  from  Halifax  to  Scotland  Neck 
from  the  29th  of  October  to  the  5th  of  November,  1888, 
inclusive  ?" 

The  substance  of  the  evidence  produced  on  the  trial  bear- 
ing upon  this  issue  was  as  follows :  The  plaintiff  ^^^^^ 
introduced  J.  H.  Darden  as  a  witness,  who  among 
other  things  testified  as  follows :  "When  the  train  is  running 
from  Halimx  to  Scotland  Neck,  after  leaving  Tillery,  it  stojps 
every  day  at  Spring  Hill.  On  some  occasions  it  stops  at  Til- 
lery's  Turnout,  a  mile  this  side  of  Spring  Hill.  On  return  from 
Scotland  Neck  it  always  stops  at  Spring  Hill.  The  announce- 
ment, 'Spring  Hiir  is  maie  on  the  train  going  and  coming.  It 
is  noAv  a  prepay  station.  Some  time  ago  they  had  an  agent 
there,  and  it  was  a  regular  station.  Plaintiff'^  has  had  a  saw- 
mill at  Spring  Hill  since  May,  1887.  Defendant  has  been  tak- 
ing his  lumber  all  to  the  train  at  Spring  Hill  Turnout  station. 
They  had  an  agent, — J.  F.  Brinkley.  None  that  I  am  aware 
of  since  he  left.  This  paper  [local  freight  tariff  No.  2]  was 
pasted  up  in  the  depot  at  Spring  Hill :  tnat  is,  in  the  railroaa 
office  where  the  agent  was  when  Mr.  Brinklev  was  agent, 
where  the  railroad  business  was  transacted.  Tnere  is  a  naif- 
dozen  in  there  now." 

The  plaintiff  then  introduced  in  evidence  said  tariff  No  2. 
Witness:  "On  30th  October,  1888,  I  tendered  two  cars  of 
lumber  for  shipment  to  Taliaferro  &  Co.,  Richmond,  to  Capt. 
Hassardshort,  the  conductor  on  the  Scotland  Neck  Branch 
of  the  Wilmington  &  Weldon  Railroad  Company,  at  Spring 
Hill.  Destination,  one  to  Richmond,  one  to  Elba  station. 
The  cars  I  tendered  were  on  side  track  at  Spring  Hill,  loaded 
and  ready  for  transportation.  Capt.  Hassardshort  didn't  re- 
ceive them.  They  nad  been  in  the  habit  of  taking  plaintiff's 
lumber  at  Spring  Hill.  ,  Never  anywhere  else.  Been  in  the 
habit  of  tendering  it  to  Ihe  conductor.  The  paper  was  in  S. 
P.  Brinkley  &  Son's  office,  where  they  kept  railroad  office. 
I  took  it  down  to  use  here.     Don  t  know, — can't  speak  posi. 
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tively  whether  there  has  been  railroad  office  there  for  sever- 
al  months  past.  Mr.  Brinkley  was  the  agent  there,  and  re- 
signed. Don't  know  exact  date.  1  seldom  travel  over  the 
railroad.  Don*t  know  that  ail  the  lumber  shipped  at  Spring 
Hill  is  billed  from  Tillery.  The  room  where  1  got  the  pa- 
per I  don't  suppose  is  the  railroad  office  now.  It  was  not  in 
October,  1888.  There  was  no  agent  there.  The  old  books 
are  there  now,  and  notices  are  up  on  the  wall  now.  1 
took  it  down  to  refresh  your  memory,  and  that  of  all  persons 
interested.  It  is  a  prepay  station  novi^.  It  was  a  regular 
station  some  time  ago.  W  hen  we  were  shipping  from  there, 
when  Mr.  Brinkley  was  there,  we  did  not  prepay,  and  did 
not  afterwards.  When  Mr.  Brinkley  was  there,  and  it  was  a 
regular  station,  and  goods  were  shipped  to  a  party,  Brinkley 
collected  freight  there.  Since  then  it  is  customary  in  order- 
ir^g  goods  to  prepay  freight.*' 

Defendant  introauced  A.  S.  Hassardshort,  who  testified, 
among  other  things  as  follows :  "Am  conductor  on  Scotland 
Neck  branch  W.  &  W.  R.  R.  Co.,  and  was  from  29th  October, 
to  and  including  5th  November,  1888.  No  tickets  were  sold 
at  Spring  Hill :  no  agent,  no  warehouse,  nor  telegraph  office. 
I  think  Mr.  Brinkley  resigned  in  December,  18^,  and  there 
had  been  no  agent  there  for  about  two  years.  I  remember 
Darden  oflfering  me  cars  at  the  time  of  the  block  in  Richmond. 
They  gave  me  bill  there,  and  I  take  it  to  nearest  station  and 
have  it  billed  by  agent.  It  is  billed  not  at  Spring  Hill,  but 
at  Tillery.  I  believe  that  is  the  only  way  I  ever  received  it 
at  Spring  Hill.  The  agent  bills  it  at  Tillery."  Cross-exam- 
ined :  '-Have  not  my  tariff  rates  here.  Have  book  for  train 
as  to  passengers.  It  is  put  down  what  I  charge  passengers 
to  Spring  Hill, — 60  and  50  cepts;  to  Scotland  Neck,  75  and 
60  cents.     Carry  prepaid  freight  to  Spring  Hill.     If  not  pre- 

f)aid  carry  it  to  Scotland  Neck.     We  take  cotton  and  give  bill 
ading  for  it  on  road,  just  as  I  do  at  Walter  Shields'  farm, 
where  they  often  »have  cotton  to  ship." 

J.  R.  Kenly,  assistant  general  manager  and  superintendent 
of  transportation  of  defendant,  testified  for  defendant :  "  We 
do  not  consider  Spring  Hill  a  regular  station,  because  it  is 
not  equipped  as  regular  stations  are.  A  regular  station  is  one 
at  which  an  agent  is  stationed  for  transaction  of  the  company's 
business,  and  at  which  shelter  is  provided  for  freights ;  in 
other  words,  a  point  at  which  we  are  able  to  receive,  protect, 
and  deliver  freights  in  our  prescribed  form.  All  freights 
shipped  to  an  irregular  station  are  required  to  be  prepaid.  At 
regular  stations  freight  is  collected  at  point  of  delivery.  Bc^ 
tween  29th  October  and  6th  November,  1888,  inclusive, 
Spring  Hill  was  not  a  regular  station.     1  think  it  ceased  to 
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be  a  regular  station  ist  January,  1887.  It  is  now  an  irregular 
station."  "  We  have  a  policy  m  regard  to  irregular  stations. 
We  are  frequently  petitioned  for  flag-stations.  They  usually 
offer  the  ground  for  station,  and  to  furnish  agent.  Our  in- 
variable  answer  is,  *  We  do  not  consider  business  sufficient 
to  justify  expense  of  agent,  but  for  convenience  of  people  we 
will  permit  trains  to  stop,  with  the  understanding  that  the 
petitioners  are  to  be  responsible  for  any  irregularity  that  may 
arise  in  delivery  of  freights  at  that  point.'  We  have  no  ware- 
house or  agent  at  Spring  Hill."  Cross-examined:  "There 
is  a  platform  there.  Don't  know  whether  there  ever  has 
been  a  warehouse  there.  Have  been  in  my  position  since 
1885.  I  said  a  regular  station  was  one  equipped  with  an 
agent  and  building  for  freights.  A  flag-station  is  a  very  differ- 
ent one  from  an  irregular  station,  thoueh  it  may  be  one.  We 
have  lots  of  irregular  stations  that  are  flag-stations.  On  main 
line  few  fast  trains  stop  at  all  points,  but  will  stop  on  signal, 
and  it  is  noted  on  our  tables  by  a  dagger  that  train  will  stop 
on  signal.  An  irregular  station  is  always  a  flag-station.  A 
regular  station  is  sometimes  a  flag-station  1  have  not  with 
me  a  table  of  stations  and  tariffs,  [Local  freight  tariff  No.  2 
shown  witness.]  This  is  one  of  our  tariffs.  Tne  title  places 
on  margin  are  stations.  Wherever  there  was  a  star  there 
was  no  agent.  It  seems  by  this  that  in  1886  Spring  Hill  had 
an  agent.  [Circular  No.  2095  shown  witness.]  This  is  one 
of  the  company's  circulars.  The  places  on  it  are  names  of 
stations."  Redirect :  *•  No.  2095  is  a  tariff  of  out-going 
freights,  going  north  to  Richmond.  If  it  was  going  south  it 
would  designate  the  prepay  stations.  That  is  my  impression. 
I  am  not  a  freight  agent." 

Hassardshort  recalled  by  defendant.  **  Always  stop  at 
Spring  Hill  to  deliver  mail.  Wouldn't  always  stop  but  for 
that.  When  Spring  Hill  was  regular  station,  Brinkley  was. 
agent,  and  cared  for  freight  at  his  house." 

His  honor  instructed  the  jury  that,  upon  the  evidence,  the 
place  Called  "  Spring  Hill"  was  not  a  regular  station  or  depot, 
as  contemplatea  bj  the  statute,  and  therefore  that  their  re- 
sponse to  the  first  issue  should  be  "  No,"  and  that  it  would 
not  be  necessary  for  them  to  consider  the  other  issues,  except 
the  fourth.  Hereupon  the  plaintiff  excepted.  The  jury 
rendered  a  verdict  in  obedience  to  the  directions  of  the  court, 
as  to  first  issue  "  No."  The  plaintiff  put  in  evidence  "  No.  2, 
Local  Freight  Tariff^  in  effect  October  ist,  1886,"  in  which 
Spring  Hill  is  mentioned  with  other  stations,  without  any 
particular  designation;  and  also  a  "Circular,  No.  2095,"  of 
defendant,  as  to  "  Rates  on  Lumber  to  Richmond,"  in  which 
Spring  Hill  is  simply  mentioned  with  other  stations.     The 
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court  gave  judgment,  and  the  plaintiff,  having  assigned  error, 
appealed  to  this  court. 

iRe  Code  (section  1964)  prescribes  that  "agents  or  other 
officers   of   railroads  and   other  transportation    companies, 

whose  duties  it  is  to  receive  freight,  shall  receive 
rtjttiit©.*"  *'  all  articles  of  the  nature  and  kind  received  bj  such 

company  for  transportation  whenever  tendered  at 
a  regular  depot,  station,  wharf,  or  boat-landing,  and  shall 
forward  the  same  by  the  route  selected  by  the  person  tender- 
ing the  freight  under  existing  laws;  and  the  transportation 
company  represented  by  any  person  refusing  to  receive  such 
freight  shall  be  liable  to  a  penalty  of  fifty  dollars,  and  each 
article  refused  shall  constitute  a  separate  offense."  It  will  be 
observed  that  such  tender  must  be  made  "  at  a  regular  depot 
or  station,"  etc. 

The  word  "  regular,"  as  thus  employed,  is  important  and 
significant.     It  is  descriptive  and  limitmg  in  its  meaning  and 

application.  It  implies,  in  the  order  of  the  business 
dV^t*"*!!*-  ^"^^  companies,  a  settled,  established,  recognized 
uoM."*'^         depot  or  station,  and  such  tender  of  freight  there, 

as  contradistinguished  from  an  irregular,  tempo- 
rary, or  casual  place  fitted  up  in  some  limited  degree  for  the 
purpose  of  receiving  freight  for  shipment  for  the  convenience 
or  accommodation  of  the  shipper  or  the  company,  or  for  the 
same  of  both.  Such  temporary  places  are  not  adapted  to  and 
fitted  up  for,  nor  are  they  intended  to  be  used  in,  the  ordinary, 
orderly,  and  continuous  course  of  business.  A  great  variety 
of  circumstances  and  considerations  might  prompt  a  railroad 
company  to  depart  from  the  regular  course  of  business, 
especially  when  its  road  is  new,  in  receiving  various  kinds  of 
freight  at  places  other  than  its  regular  depots  and  stations. 
It  might  be  convenient,  indeed,  important,  to  its  business,  to 
receive  such  freight  as  lumber,  heavy  timber,  stone,  brick, 
cotton,  corn,  or  other  ponderous  freights,  at  irregular,  tem- 
porary stations  along  the  way,  to  be  used  for  an  occasion,  for 
a  we«k  or  a  month,  or  at  intervals,  as  occasion  might  require. 
It  might  do  so,  not  regularly,  not  for  shippers  generally,  but 
for  special  considerations  of  convenience  or  profit,  when  it , 
could  or  would,  in  its  discretion ;  and  it  might  provide  side 
tracks  and  other  appliances  for  such  temporary  purposes. 
The  statute,  clearly,  does  not  apply  to  and  embrace  such 
depots  and  stations.  The  word  **  regular,"  as  employed,  is 
intended  to  exclude  such  implication.  If  the  purpose  had 
been  to  include  them,  the  appropriate  language  would  be, 
**  tendered  at  any  and  every  depot,  station,"  etc.,  or  other  like 
comprehensive  terms.  The  purpose  not  to  include  such  ir- 
regular stations  is  the  more  manifest  because  it  would.be  im- 
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practicable,  unreasonable,  and  unjust  to  require  such  com- 
panies to  receive  freight  at  places  where  it  had  not  made 
preparation  for  the  general  reception  of  the  same.  It  is  not 
to  be  presumed,  in  the  absence  of  statutory  provision,  that 
the  legislature  intended  to  prevent  them  from  receiving 
freight  on  the  way  now  and  then,  more  or  less  frequently,  as 
their  and  the  shipper's  convenience  might  prompt.  There  is 
nothing  in  the  general  statute,  of  which  the  section  under 
consideration  is  a  part,  that  suggfest  such  purpose.  A  regular 
depot  or  station  ot  a  railroad  company,  as  contemplated  by 
the  statute,  is  a  certain  place  situate  along-side  of  or  near  to 
its  railroad,  fitted  up  by  it  with  suitable  buildings,  erections, 
appliances,  and  conveniences  for  carrying  on  generally  and 
continuously,  in  an  orderly  manner,  the  business  of  trans- 

Eorting  freight,  as  is  usually  done  by  such  companies.  Such 
uildings  and  other  things  necessary  for  a  regular  depot  or 
station  may  be  greater  or  smaller  in  number  and  extent,  or 
more  or  less  elaborate  than  others  of  like  kind,  and  for  like 
purposes;  but  whether  they  be  sufficient  or  good  or  indiffer- 
ent, they  are  well  or  ill  adapted  to  and  intended  for  the  pur- 
pose of  prosecuting  the  business  of  transporting  freight  and 
passengers,  and  ol  receiving  from  shippers  generally,  and  at 
all  seasonable  times,  such  freight  as  tne  railroad  company  is 
required  to  transport  over  its  road.  Such  depots  or  stations 
imply,  ordinarily,  such  suitable  and  sufficient  buildings,  erec- 
tions, and  apphances  as  may  be  necessary  in  receivmg  and 
delivering  freight,  and  for  the  temporary  protection  of  the 
same  until  they  shall  be  transported  or  delivered  to  the  per- 
sons entitled  to  have  them,  and  that  the  company  has  a 
business  office  there,  and  suitable  agents  and  employes  to  re- 
ceive and  deliver  freight,  to  give  receipts,  bills  of  lading  for 
the  same,  and  to  do  the  like  and  similar  service.  They  are 
settled,  recognized  places  to  which  shippers  of  freight  may 
at  all  appropriate  times  go  to  ship  or  receive  freight.  The 
law  so  requires,  and  such  companies  hold  themselves  out  at 
such  places  to  the  public  as  there  ready  and  prepared  to  re- 
ceive freight,  and  ao  what  should  be  clone  in  respect  to  and 
about  the  same.  It  is  at  such  places  shippers  have  the  right, 
under  the  statute,  to  tender  freight  to  the  agents  of  such 
companies  for  transportation,  and  not  elsewhere.  Kellogg  v. 
Suffolk  &  C.  R.  Co.,  100  N.  Car.  158,  35  Am.  &  Eng.  R.  Cas. 
529;  Chicago  &  A.  R.  Co.  v.  Flagg,  43  111.  364;  State  v.  North- 
ampton Co.,  41  Conn.  134. 

Now,  applying  what  we  have  thus  said  to  the  case  before 
us,  we  think  the  court  below  properly  instructed  the  jury,  in 
substance,  that  the  whole  eviaence  produced  on  the  trial,  ac- 
cepted as  true,  did  not  prove  that  the  plaintiff  tendered  the 
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freight,  as  alleged  in  the  complaint,  to  the  agent  of  the  defend- 
puee  wfcere  ^^^  ^^  ^  regular  oepot  or  station  on  its  road.  It 
t«Bder  bmu  scems  that  at  one  time,  a  considerable  period  before 
not  roffttUr  the  tender  of  the  lumber  by  the  plaintiff,  the  defend- 
•uuoB.  ^^^  j^^p^  ^j^  office,  a  place  of  business,  at  the  place 

designated  as  "  Spring  Hill,''  but  the  witness  for  the  plaintiff 
does  not  say  that  a  regular  depot  or  station  was  there.  On 
the  contrary,  his  evidence  tended  to  show  that  the  defendant 
had  received  the  plaintiff's  lumber  (not  that  of  others)  there 
irregularly  from  time  to  time  for  a  considerable  while.  The 
facts  that  the  place  was  called  "  Spring  Hill,"  that  the  mail 
train  stopped  there  regularly  to  deliver  the  mail,  that  the 
place  was  set  down  in  circulars  and  orders  of  the  company 
as  a  station,  did  not  necessarily  make  it  a  regular  stlation. 
Regular,  orderly  business  must  have  been  done  there.  The 
defendant  must  have  professed  to  do  such  business  there,  had 
suitable  buildines  anci  appliances,  agents  and  employes,  there 
to  give  bills  of  lading,  receipts,  and  the  like  to  shippers  going 
there  to  tender  or  receive  freight  at  all  appropriate  times. 
There  was  no  depot,  no  freight,  no  agent,  no  employe  sta- 
tioned there  for  such  purposes  at  the  time  of  the  alleged 
tender,  or  for  a  lone  while  before  that  time,  and  this,  wc 
think,  fairly  appears  irom  the  evidence  taken  as  true.  If  the 
plaintiff  intended  to  insist  upon  his  right  to  compel  the  agent 
of  the  defendant  to  accept  tne  freight,  or  subject  the  defend- 
ant to  the  penalty  for  his  refusal  to  do  so,  then  he  should 
have  tendered  it  at  a  regular  station.  He  can  have  such 
penalty  only  in  the  case  prescribed  by  the  statute.  It  im- 
poses the  penalty  only  when  the  tender  and  refusal  were 
made  at  a  regular  station,  such  as  that  pointed  out  above. 
Judgment  affirmed. 

Tender  of  Freight  must  be  at  reijular  depot  or  other  usual  or  designated 
place  for  receiving  freight  Louisville,  N.  A.  &  C.  R.  Co.  v.  Flanagan 
(Ind.),  32  Am.  &  Eng.  R.  Cas.  532. 

What  is  a  Regular  Depot  or  Station  within  the  meaning  of  the  North 
Carolina  statute,  see  Kellogg  v,  Suffolk  &  C.  R.  Co.  (N.  Car.),  35  Am.  A 
Eng.  R.  Cas.  529. 
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Wilson 

V. 

Atlanta  &  Charlotte  Air  Line  R.  Co. 

{Georgia   Supreme  Court,  July  31,  1889,) 

Carriage  of  Goods — Delivery  to  Carrier — Essentials. — Delivery  of  goods  to 
a  common  carrier  for  transportation,  whether  actual  or  constructive  being  . 
a  bailment,  involves  exclusive  possession  in  a  carrier,  and  this  involves  a 
surrender  of  custody  and  control  for  the  time  being  by  the  consignor. 

Same — Delivery  of  Cord  wood  Along  Line  of  Railroad. — In  an  action  to  re- 
cover damages  for  delay  in  transporting  cordwood  which  was  piled  along 
the  line  of  the  railroad  company  at  various  places  over  a  distance  of  two 
miles,  the  plaintiff  cannot  recover  if  the  deposit  along  the  line  was  made 
for  the  convenience  of  the  owner  in  delivering  it  at  some  future  time,  and 
if  the  carrier  did  not  assume  possession  and  custody  to  the  exclusion  of 
the  owner,  there  bein  7  otherwise  no  acceptance  for  shipment  by  the  carrier. 

Instructions— ^Juestions  Involved  In  Case. — When  the  charge  of  the  court 
affirms  as  a  fact  that  there  was  no  contention  of  the  kind  stated,  this  means 
that  there  was  no  such  contention  at  the  trial,  and  the  statement  will  be 
taken  in  the  supreme  court  as  true,  unless  the  contrary  be  certified  in  the 
bill  of  the  exceptions,  or  elsewhere  in  the  record. 

Same — Measure  of  Damages — Harmless  Error. — When  the  measure  of 
damages  given  by  the  court  to  the  jury  is  more  favorable  to  the  plaintiff 
than  the  one  prescribed  by  law,  the  plaintiff  has  no  cause  to  be  dissatisfied 
therewith. 

Error  from  City  Court  of  Atlanta. 

Frank  A.  Arnold  ior  plaintiff  in  error. 

John  L,  Hopkins  &Son  for  defendant  in  error. 

Bleckley,  C.  J. — In  the  fall  of  1880,  certain  persons  had 
about  1,200  cords  of  wood  piled  along  the  line  of  this  rail- 
way company,  between  the  eighth  and  tenth  mile-  p^^^^ 
posts  from  Atlanta.  The  plamtiff,  Wilson,  desir- 
ing to  purchase  the  same  if  he  could  have  it  transported  by 
the  company  to  Atlanta,  consulted  with  the  master  of  trains, 
and  ascertained  from  him  that  the  company  contemplated 
clearing  the  road  in  a  short  time  of  all  the  wood  along  the 
line;  that  a  train  would  be  put  on  for  that  purpose,  etc.  Wil- 
son, acting  upon  this  information  and  assurance,  made  the 
purchase.  At  that  time  it  was  the  custom  of  the  company 
to  supply  cars  upon  application,  when  it  could  do  so,  and  for 
the  owners  of  wood  to  employ  hands  and  load  the  same. 
Sometimes,  upon  special  request,  the  company  would  em- 
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ploy  the  hands  and  charge  extra  on  that  account,  but  it  was  not 
the  custom  to  do  this  without  special  request.  As  to  about 
300  cords  of  the  wood  purchased  by  the  plaintiff,  there  is  no 
complaint  of  delay  in  the  transportation.  About  200  cords 
have  never  been  carried  to  Atlanta  at  all,  or  the  residue,  af- 
ter long  delay,  was  carried  and  delivered  during  the  year  1 881 
and  the  spring  of  1882.  The  present  action  was  brought 
for  damages  resulting  from  this  delay,  and  from  the  loss  of 
158  cords  not  carried,  and  delivered  at  all.  The  declaration 
alleges,  in  substance,  that,  relying  upon  the  custom  of  the 
defendant,  and  the  assurance  of  its  officer,  the  plaintiff  bought 
the  wood,  and  delivered  it  to  the  defendant,  *  and  offered  it 
for  shipment  on  the  line  of  the  road  between  the  eighth  and 
tenth  mile-posts,  and'  the  defendant  undertook  and  promised 
to  haul  it  to  Atlanta  promptly,  and  made  no  objection  to  the 
time,  place,  or  manner  of  delivery  for  shipment;  and  as  to 
158  cords  there  was  no  cari:iaffe  and  delivery  at  Atlanta,  but 
the  same  was  wholly  lost  to  the  plaintiff,  and  converted  by 
the  defendant  to  itsown  use;  and  as  to  866  cords  there  was 
unreasonable  delay  in  carrying  and  delivering,  to  the  plaint- 
iff's damage,  etc.  The  declaration  alleged  nothing  of  any 
application  for  cars,  or  of  any  offer  by  the  plaintiff  to  fur- 
nish hands  to  load  them,  or  of  any  request  made  of  the  com- 
pany to  furnish  such  hands;  nor  was  there  any  allegation  of 
refusal  by  the  company  to  receive  any  wood  offered  it  for 
transportation,  or  to  furnish  cars  in  which  to  load  it  for  ship- 
ment. The  evidence  showed  that  frequent  applications  had 
been  made  for  cars,  and  that  the  company  failed  to  furnish 
them,  giving  as  a  reason  that  the  coqipany  did  not  have  them 
to  spare.  On  one  or  more  occasions,  when  the  plaintiff  sug- 
gested that  he  could  obtain  cars  elsewhere,  the  officer  an- 
swered that  he  did  not  have  a  locomotive  to  spare.  The 
value  of  the  wood  at  the  point  of  shipment  was  proved,  and 
also  the  value  in  Atlanta  in  the  winter  of  1880,  in  the  year 
1 88 1,  and  in  the  spring  of  1882.  There  was  other  evi- 
dence, but  the  foregoing  facts,  though  a  very  meager  syn- 
opsis, will  serve  for  an  understanding  of  the  rulings  made  in 
this  opinion.  Nothing  was  proved  as  to  tender  or  payment 
of  freight,  or  as  to  the  time  and  place  at  which,  according  to 
custom,  the  freight  was  payable.  The  jury  found  for  the 
defendant,  and  a  motion  was  made  for  a  new  trial,  on  the 

f general  grounds,  and  on  certain  charges  of  the  court  and  re- 
usals  to  charge  as  requested. 

I.  The  great  and  controlling  question  in  the  case  was  as  to 
whether  the  wood  was  delivered  to  the  company,  and  accepted 
by  it  for  shipment.  The  court  charged  the  jury,  in  substance, 
that  delivery  is  complete  when,  actually  or  in  legal  effect. 
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the  possession  is  surrendered  to  the  carrier,  and  the  owner 
abandons  all  control  over  the  goods  until  the  car-  ^^^^  ^^ 
riage  is  completed,  and  that  not  until  this  has  been  good7toiL^ 
done  does  the  responsibility  of  the  carrier  commence  rier. 
either  for  loss  or  detention.  Also,  that  if  deposit 
along  the  line  was  made  for  the  convenience  of  the  owner  in 
delivering  at  some  future  time,  and  if  the  carrier  did  not  as- 
sume possession  and  custody  to  the  exclusion  of  the  owner, 
the  wood  was  not  accepted  tor  shipment,  and  the  carrier's  re- 
sponsibility would  not  begin  until  something  more  was  done 
to  accomplish  the  bailment.  Also,  that  if  plaintiff's  vendors 
deposited  the  wood  in  this  way,  and  continued  to  exercise 
acts.inconsistent  with  its  exclusiye  possession  and  custody  by 
'the  company  as  a  common  carrier,  the  bailment  would  not 
begin  until  there  was  a  complete  surrender  by  the  plaintiff  to 
the  carrier  for  shipment.  Under  the  facts  in  evidence,  and 
according  to  the  authorities,  these  instructions  were  correct. 
Hutch.  Carr.  §§  82-99,  inclusive;  2  Ror.  R.  R.  1279  et  seq. 
We  think  it  clearly  appears  that  under  the  system  which  both 
parties  had  in  contemplation  it  was  expected  that  before  de- 
livery was  consummated,  the  owner  would  either  load  the 
cars  nimself,  or  have  it  done  by  the  company  at  his  expense, 
after  special  request.  Delivery  on  boarci  the  cars,  according 
tothal^system,  would  terminate  the  plaintiff's  possession,  and 
be  the  inception  of  possession  by  the  carrier.  Wells  v,  Wil- 
mington &  W.  R.  Co.,  6  Jones  (N.  C),  47»  Should  it  be  thought 
that  Railroad  Co.  v.  Hines,  19  Ga.  208,  or  Fleming  v.  Ham- 
raond,  Id,  145,  militates  with  this  view,  the  circumstances  of 
difference  is  that  in  these  cases  the  shipper  had  done  all  that 
the  prevailing  system  required  of  him..  He  neither  had  to 
supply  labor  for  altering  the  situation  of  the  goods,  no;-  to 
make  any  special  request  that  the  carrier  would  supply  it  at 
^js  expense.  Moreover,  there  is  a  high  degree  of  improba- 
bility that  a  railroad  company  or  its  patrons  would  ever  con- 
sider that  wood  which  was  scattered  along  several  miles  of 
the  line  of  railway,  awaiting  future  transportation,  was  in  the 
possession  of  the  company  as  a  common  carrier.  If  in  the 
company's  possession,  it  would  be  at  the  company's  risk,  and 
Joss  of  the  same  by  fire,  theft,  etc.,  would  be  chargeable  to 
the  company.  Perhaps  it  might  be  reasonable,  in  the  absence 
?*  custom-to  the  contrary,  to  consider  the  wood  as  delivered 
^"  this  way  if  immediate  transportation  of  the  whole  was  ex- 
pected; but  in  this  case  it  was  unknown  to  any  of  the  parties 
When  the  company  would  be  ready  to  effect  the  transporta- 
tion. Nq  definite  time  was  ever  fixed,  and  according  to  the 
evidence  several  trains  of  cars  would  be  required  to  move 
such  a  quantity  of  wood,  a  train-load  being  about  100  cords. 
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The  plaintiff,  under  the  evidence,  might  have  had. a  cause  of 
action  against  the  company  for  not  receiving  the  wood,  or  for 
not  furnishing  cars  in  which  to  load  it  for  delivery  to  the  com- 
pany, but  this  action  has  no  such  scope. 

2.  The  court  charged  :  "  There  is  no  contention  in  this  case 
that  the  defendant  was  bound  by  any  custom  to  accept  de- 

livery  of  wood  delivered  along  its  route  between 
carriTr  uTm!  Stations,  and  forward  the  same  in  due  course  as  in 
eeptdeUrerj.    casc  of  goods  actually  received  and  receipted  for 

transmission  to  its  regular  depot  or  station.**  This 
is  complained  of.  The  court,  we  take  it,  me^nt  that  there 
was  no  such  contention  at  the  trial,  and,  if  this  was  true,  it 
was  the  right  of  the  court  to  state  it  to  the  jury.  We  are- now 
here  certified  that  it  was  not  true.  Brantly  v.  Huff,  62  Ga.* 
532  (7).  Besides,  correctly  understood,  this  instruction  means 
simply,  as  we  conjecture,  that  the  plaintiff  relied  on  a  con- 
structive, rather  than  an  actual,  delivery  to  the  company,  and 
in  truth  the  latter  species  of  delivery  is  all  of  which  the  evi- 
dence affords  any  glimpse. 

3.  Passing  over  the  nfth  ground  of  the  motion,  which  we 
do  not  understand,  the  next  topic  of  the  chafrge  is  as  to  dam- 
ages, touching  whicn,  with  reference  to  the  wood 

J^]J^"  wholly  lost,  the  court  indicated  as  the  measure  of 
damages  the  value  at  the  place  of  destination,  and 
at  the  time  when  delivery  ought  to  have  been  made,  less  the 
freight ;  and,  as  to  the  wood  delayed  but  finally  delivered, 
the  difference  between  the  value  at  the  point  of  shipment  and 
the  point  of  destination  after  the  lapse  of  a  reasonable  time 
for  effecting  the  carriage,  less  the  freight.  The  first  measure 
was  undoubtedly  correct,  and  the  second  was  incorrect  only 
in  that  it  was  more  favorable  to  the  plaintiff  than  the  measure 
prescribed  by  law.  As  at  any  and  all  times  the  wood  was 
worth  more  at  Atlanta  than  at  the  point  of  shipment,  the  dif- 
ference between  the  two  values  at  Atlanta  would  be  less  than 
the  difference  between  the  higher  of  these  and  the  value  at 
the  point  of  shipment.  It  is  plain  that  of  any  three  values 
the  difference  between  the  highest  and  the  lowest  is  more 
than  the  difference  between  the  highest  and  the  one  imme- 
diately  below  it.  As  to  deducting  freight,  this  would  have 
been  wrong  if  the  freight  had  been  paid,  as  to  which  there 
was  no  evidence. 

4.  The  request  to  charge  that  if  the  wood  was  delivered  to 
the  company  the  company  would  be  estopped  to  deny  that 

there  was  custom  to  ship  it,  was  not  applicable, 
dM^^tUp^  because  the  whole  pressure  was  upon  the^  question 
meat.  of  delivery,  and,  it   there  was  delivery,  whether 

there  was  "a  custom  to  ship  or  not  would  be  imma- 
terial    The  request  to  charge  that  the  company  would  be 
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bound  to  ship  the  wood  in  its  turn  did  not  state  the  law  cor- 
rectly, The  plaintiflE  would  have  no  right  of  action  if  the 
w^ood  was  shipped  in  a  reasonable  time,  whether  in  its  turn  or 
not.  The  request  to  charge  the  general  proposition  that  the 
railroad  was  a  common  carrier,  bound  to  act  with  fairness, 
etc.,  was  a  barren  generality,  and  therefore  not  needed  for  the 
case.  The  request  to  charge  that  the  defendant  was  bound 
to  furnish  sufficient  rolling  stock  to  haul  the  ordinary  busi- 
ness offered  it,  would  have  been  appropriate  had  the  action 
been  for  refusing  to  receive,  and  not  for  failure  to  carry  after 
receiving.  The  general  grounds  that  the  verdict  was  con- 
trary  to  law,  evioence,  etc.,  were  correctly  overruled  with 
the  rest,  and  there  was  no  «rror  in  refusing  a  new  trial. 
Judgment  affirmed. 

Delivery  of  Goods  to  Carrier.— See  Louisville,  N.  A.  &  C.  R.  Co.  (Ind.)» 
J2  Am.  &  Eng.  R.  Gas.  532. 


Crutcher 

V. 

Commonwealth. 

{Kentucky  Court  of  Appeals^  June  15,  1889.) 

Interttate  Commerce^— License  tax  on  Agencies  of  Foreign  Express  Compa* 
mies. — A  statute  regulating  the  agencies  of  foreign  express  companies  which 
imposes  upon  the  agents  ofsuch  express  companies  a  fee  of  $5  does  not  in- 
terfere wiUi  interstate  commerce,  and  is  not  invalid. 

Appeal  from  Circuit  Court,  Franklin  County. 

Indictment  against  O.  R.  Crutcher  for  unlawfully  carrying 
on  the  business  of  agent  of  a  foreign  express  company  with- 
out obtaining  a  license.  The  jury  returned  a  verdict  con- 
victing the  defendant,  and  he  appealed. 

Harmon,  Colston,  Goldsmith  &  Hoadley  and  Ira  Julian  for  ap- 
pellant. 

Jos.  P.  Helm  for  the  Commonwealth. 

Pryor,  J. — It  seems  to  us  that  the  case  of  Woodward  v. 
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Com.  (Ky;),  35  Am.  &  Eng.  R.  Cas.  498,  in  which  the  statute 
*  appears  in  full  (decided  by  this  court  at  its  last 
CtMiu  term),    determines   the   question    now  presented. 

Counsel  for  the  appellant  now  claims  that  the  statute  of 
this  state  is  invalid,  as  its  effect  is  to  regulate  commerce 
among  the  several  states. 

The  agent  of  the  express  company  was  fined  for  not  pay- 
ing to  the  auditor  a  fee  of  five  dollars,  or,  rather,  for  failing 
to  take  out  a  license  required  by  the  act  regulating  the  agen- 
cies of  foreign  express  companies,  passed  in  March,  i860, and 
amended  by  the  act  of  1866.  That  the  company  of  which  the 
appellant  is  agent  is  a  corporation  created  by  the  laws  of 
New  York,  doing  business  in  this  state  as  a  carrier  of  goods, 
wares,  and  merc.handise,  is  conceded ;  and  that  it  transports 
goods,  etc.,  out  of  the  state  into  other  states,  and  all  other 
species  of  property  usually  incident  to  such  transportation, 
is  admittea.  It  appears  that  at  least  50  per  cent,  of  the  busi- 
ness done  by  this  agent  consists  in  the  carrying  of  goods 
from  the  place  of  his  agency  (Frankfort)  to  other  states. 
That  the  carrying  and  transportation  of  goods  from  one  state 
to  another  is  a  branch  of  interstate  commerce  is  not  contro- 
verted ,  but  it  is  claimed  that  there  is  nothing  in  the  legisla- 
tion imposing  on  those  who  desire  to  act  as  the  agents  01  this 
foreign  corporation  the  burden  of  paying  to  the  auditor  the 
fee  of  five  dollars  for  recording  his  agency,  or,  rather,  for 
issuing  him  his  license  to  act  as  such. 

The  statute  was  enacted  for  the  benefit  of  the  citizens  of 
the  state  under  which  the  auditor  is  required  to  have  satis- 
factory evidence  of  the  ability  and  solvency  of  the 
itovBiationof  corporation  to  do  that  which  it  has  undertaken  to 
lomBMree.  ^^  ^y  ^^^uc  of  its  act  of  incorporation.  Those 
who  intrust  to  its  custody  the  transportation  of 
their  property,  are  entitled  to  some  security  that  its  under- 
taking will  be  performed,  and  we  find  no  law  of  congress,  or 
any  constitutional  provision,  that  would  deny  to  jthe  state  the 
right  to  impose  such  a  burden  upon  those  who  undertake  the 
discharge  of  such  responsible  duties.  There  is  no  discrimi- 
nation made  between  corporations  doing  a  like  business ;  and 
the  state,  althoughjjthe  appellant's  company  is  a  foreign  cor- 
poration, has  the  right  to  license  the  business  and  calling  of 
this  agent  as  it  would  that  of  the  lawyer  or  merchant  whose 
business  is  confined  to  the  state  alone. 

In  the  case  of  Smith  v.  Alabama,  124  U.  S.  465,  33  Am.  & 
Eng.  R.  Cas.  425,  where  the  train  of  cars  or  the  main  line  of 
road  extended  from  the  one  state  into  the  other,  and  passen- 

ffers  and  freight  are  constantly  transported  over  the  entire 
ine,  the  supreme  court  held  that  a  statute  of  Alabama  re- 
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quiring  the  locomotive  engineers  to  be  examined  and  licensed 
by  a  board  appointed  for  that  purpose  before  attempting  a 
discharge  of  their  duties  was  constitutional,  and  no  impedi- 
ment to  the  free  transaction  of  commerce  among  the  states. 
See,  also,  Nashville,  C.  &  St.  L.  R.  Co.  v.  Alabama,  128  U.  S. 
96,  38  Am.  &  Eng.  R.  Cas.  i.  We  cannot  perofive  how  any 
burden  has  been  placed  by  the  state  upon  the  interstate  com- 
merce by  the  provisions  of  the  enactment  in  question,  and 
must  therefore  affirm  the  judgment. 

License  Tax  upon  Agencies  of  Foreign  Corporations. — See  Woodward  v. 
Com.  (Ky.),  35  Am.&  Eng.  R.  Cas.  4^;  Norfolk  &  W.  R.  Co.  v.  Com. 
(Pa.).  26  lb.  48. 

License  Tax  upon  Express  Companies* — See  Memphis  &  L.  R.  R.  Co.  y. 
Tennessee  (Tenn.),  13  lb,  423. 


State 

V. 

Creeden  et  al. 

(Iowa  Supreme  Courts  October  18,  1889.) 

interstate  Commerce — Seizure  of  Liquors  Stored  in  Waretiouset^Where 
-six  successive  shipments  of  liquor  were  held  by  a  railroad  company  from 
six  to  fifteen  days  after  the  termination  of  the  transit  from  a  point  outside 
of  the  state,  hela,  that  the  delay  was  of  such  a  nature  as  to  terminate  the 
duties  of  the  carrier  and  to  render  the  railroad  company  only  liable  for  the 
goods  as  a  warehouseman,  and  that  being  no  longer  in  transit,  they  could 
be  seized  under  the  state  laws  prohibiting  the  illegal  keeping  and  sale  of 
liquors  without  violating  the  provision  of  the  federal  constitution,  vesting 
the  control  of  interstate  commerce  in  congress. 

Same— Collusive  Agreement  in  Evasion  of  Law. — Where  by  arrangement 
with  the  consignee  of  different  shipments  of  liquor,  the  railroad  company 
retains  the  goods  until  called  for,  and  does  not  until  that  time  collect  the 
freight  charges  thereon,  which  only  amount  to  a  few  cents  on  each  ship- 
ment, the  evidence  tends  to  prove  an  agreement  with  the  consignee  to 
evade  the  law,  and  the  company  cannot  resist  the  seizure  of  the  liquor  on 
the  ground  that  its  freight  charges  have  not  been  paid. 

Appeal  from  District  Court,  Polk  County. 

Information  against  Con  Creeden  and  the  Chicago,  Rock 
Island  &  Pacific  R.  Co.,  alleging*  that  intoxicating  liquors  be- 
longing to  the  defendant  Creeden  were  kept  in  a  freight  de- 
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pot  of  the  defendant  company,  and  were  intended  for  sale  in 
violation  of  the  statutes  relative  to  the  sale  of  liquors.  Six 
separate  packages  of  liquors  having  been  seized  under  a 
search  warrant,  the  liquor  was  conaemned.  The  railroad 
company  having^  appealed  to  the  district  court,  judgment  or- 
dering the  cojioemnation  and  destruction  of  the  liquor  was 
rendered,  ana  it  now  brings  the  present  appeal. 

7Aos,  S,  Wright  and  George  E,  McCaughan  for  appellant 
/.  A.  Harvey  and/.  K  Storu,  Atty.  Gen.,  lortlje  otate. 

Beck,  J. — i.  The  facts  established  by  the  undoubted  pre- 
ponderance of  the  evidence  are  these :  There  was  shipped 
P^^  from  Rock  Island,  111.,  by  the  Chicago,  Rock  Isl- 

**  *  and  &  Pacific  Railroad  Company,  consigned  to  de- 

fendant Con  Creeden,  at  Des  Moines,  six  packages  of  whisky, 
in  separate  shipments.  The  packages  contained  about  five 
gallons  each.  Two  were  shipped  on  the  7th,  and  one  each 
on  the  9th,  14th,  15th,  and  17th  days  of  November.  Each 
package  was  received  at  the  railroad  freight  depot  at  Des 
Moines  in  two  days  after  the  date, of  its  shipment.  The 
charge  on  each  paclcage  was  34  cents.  They  were  kept  in 
the  freight-house  or  warehouse  of  the  company  until  taken 
upon  the  search-warrant  issued  in  this  case.  The  defendant 
Cx)n  Creeden  had  received  like  packages  of  intoxicating  liquor 
prior  to  this  from  the  railroad  company,  which  had  been,  in 
the  same  way,  shipped  to  him  from  places  out  of  the  state. 
The  liquors  were  seized  on  the  2jd  aay  of  November.  Two 
of  the  packages  had  been  for  1 5  days  in  the  railroad  freight- 
house  at  Des  Moines,  one  for  13  days,  one  for  9  days,  one  for 
8  days,  and  one  for  6  days.  Con  Creeden  kept  a  place  in  Des 
Moines  for  the  unlawful  sale  of  intoxicating  liquor,  and  was 
guilty  of  frequent  violation  of  the  law  against  their  sale.  The 
packages  were  marked  with  the  word  "  whisky,  "  and  prior 
to  the  seizure  in  this  case  like  packages  had  been  received  for 
and  delivered  to  Con  Creeden,  one  at  a  time,  by  the  railroad 
company. 

2.  In  Bowman  v.  Chicago  &  N.  W.  R.  Co.,  125  U.  S.  465, 
23  Am.  &  Eng.  Corp.  Cas.  236,  the  United  States  supreme 
court  has  held  that  the  laws  of  this  state  restrict- 
Bowman  t.  i^ff  the  transportation  of  intoxicating  liquors  from 
w.^iTco*  ^  other  states  into  this  state  are  a  regulation  of  com- 
merce, and  is  therefore  in  conflict  with  the  consti- 
tution of  the  United  States,  which  it  is  held  secures  the  right 
of  transportation  of  articles  of  commerce  from  one  state  to 
another.  The  features  of  the  Iowa  statute  held  to  conflict 
with  the  United  States  constitution  are  those  which  restrict 
the  right  of  common  carriers  to  transport  intoxicating  liquors 
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into  this  state.  The  restriction  upon  the  powers  and  rights 
of  carriers  is  the  point  upon  which  it  conflicts  with  the  con- 
stitution of  the  United  States.  In  so  far  as  the  statute  pro- 
hibits the  keeper,  of  saloons,  restaurants,  warehouses,  or  any 
other  place,  from  keeping  intoxicating  liquors  for  unlawful 
sales,  it  does  not  conflict  with  the  constitution  of  the  United 
States.  But,  as  commerce  is  dependent  upon  carriers  for 
transportation  of  all  articles  of  trade,  their  powers  and  rights 
cannot  be  restricted.  We  think  there  can  be  no  doubt  that 
this  is  the  correct  purport  of  this  decision. 

We  do  not  understand  that  the  United  States  supreme 
court  has  decided  in  this  case,  or  in  any  other,  that  intoxicat- 
ing liquors  transported  from  another  state  may  be 
sold  within  this  state  for  uses  forbidden  by  its  laws.  f^'^^jJJ^j^^*** 
Indeed,  the  court  expressly  declares  that  the  ques-  ^^^f. 
tion  is  not  in  the  case.  The  United  States  supreme  lienor*, 
court  in  many  decisions  has  held  that  the  states 
have  the  constitutional  right  to  forbid  the  sale  of  intoxicat- 
ing liquors  within  their  borders.  It  appears  that  this  controll- 
ing thought  has  escaped  attention  in  the  discussions  upon  the 
subject  of  the  effect  of  the  constitutional  authority  of  con- 
gress to  regulate  commerce  between  the  states  upon  the 
power  of  a  state  to  forbid  the  sale  of  intoxicating  liquors 
within  its  borders  which  are  imported  from  another  state. 
Commerce  is  not  the  use  of  articles  of  traffic.  When  the 
United  States  constitution  conferred  upon  congress  the  power 
to  regulate  commerce  between  the  states,  it  was  not  intended 
that  provisions  should  be  made  by  congress  to  affect  the  use 
of  the  subjects  of  commerce.  It  surely  was  not  the  inten- 
tion that  laws  should  be  enacted  affecting  the  tastes,  habits, 
and  wants  of  the  people,  so  as  to  increase  the  demands  for 
articles  of  traffic ;  nor  could  it  have  been  intended  that  the 
governments  of  the  states  established  by  the  people  should 
be  deprived  of  the  power  to  repress  the  use  01  such  articles 
of  commerce  as  the  state  determines  are  detrimental  to  the 
morals,  health,  peace,  and  prosperity  of  the  people.  The 
people,  by  their  tastes,  habits,  wants,  and  laws  enacted  by 
themselves,  determine  what  articles  of  commerce  they  will 
use.  Commerce  in  the  articles  of  traffic  thus  required  by  the 
people  is  regulated  by  congress.  If  the  use  of  certain  articles 
of  commerce,  as  intoxicating  liquors,  is  forbidden  by  the 
tastes,  habits,  and  laws  of  the  people,  it  is  not  for  the  courts, 
by  judicial  interpretation  of  the  constitution  of  the  United 
States,  to  force  them  upon  the  people  against  their  wishes, 
and  against  the  laws  of  their  own  enactment.  The  people  oj 
the  state,  in  their  sovereign  capacity,  as  rulers  of  their  own 
domestic  affairs,  may  declare  that  intoxicating  liquors  shall 
40  A.  &  E.  R.  Cas.— 3 
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not  be  sold  in  the  state  for  use  as  a  beverage.  The  provision 
of  the  constitution  of  the  United  {States  in  question  cannot 
nullify  such  a  state  law,  which  is  enacted  in  the  exercise  of 
full  authority.  Under  it  congress  may  regulate  the  traffic  in 
such  things  until  it  comes  to  the  point  of  their  use  as  a  bev- 
erage. There  the  authority  to  regulate  commerce  ceases  to 
extend  to  the  interdicted  liquors,  for  they  are  no  longer  sub- 
jects of  lawful  commerce. 

3.  A  carrier  is  a  servant  of  commerce,  and  is  protected 
under  constitutional  provisions  for  the  regulation  of  com- 
merce in  the  discharge  of  all  the  duties  of  a  carrier 

If 7"*""*"  recognized  by  the  law.  Regulations  of  commerce 
"^'  '  reach  him  while  he  is  in  the  discharge  of  duties 
pertaining  to  commerce.  When  he  ceases  to  be  a  carrier  he 
is  beyond  the  protection  provided  by  regulations  for  com- 
merce. If  he  ceases  to  be  a  carrier  and  beomes  a  warehouse- 
man, he  cannot  be  protected  as  a  carrier. 

Recurring  to  the  facts,  it  will  be  remembered  that  the  liquor 
in  question  had  been  received  at  the  place  of  destination  from 
six  to  fifteen  days  prior  to  the  seizure,  and  was  kept  in  the 
railroad  freight-house,  or  warehouse  used  for  storing  freight 
transported  or  for  transportation  upon  the  railroad.  It  is  a 
familiar  rule  of  the  law  that  upon  the  arrival  of  freight  at 
the  place  of  destination,  and  its  deposit  in  the  carrier's  ware- 
house, his  responsibility  as  carrier  ceases.  He  becomes,  as 
to  the  freight  and  the  consignor  and  consignee,  a  warehouse- 
man. Francis  ?'.  Dubuque  &  S.  C.  R.  Co.,  25  Iowa,  60;  Mohr 
t/.  Chicago  &  N.  \V.  R.  Co.,  40  Iowa,  579;  2  Amer.  &  Eng. 
Cyclop.  Xaw,  881  ;  Ang.  Carr.  (5th  Ed.)  §  304,  and  cases  cited 
in  notes.  The  defendant  did  not,  therefore,  hold  the  liquor 
as  a  carrier,  but  as  a  warehouseman.  As  such  he  was  the 
agent  of  Con  Creeden,  the  bailor. 

4.  But  counsel  for  defendant  say  that  the  goods  became 
impressed  with  the  character  of  interstate  commerce,  and  re- 
^^  tained  that  character  after  thev  went  into  the  cus- 
tody of*  wl!^  tody  of  the  warehouseman,  fn  truth,  commerce, 
boMem«B.       so  far  as  transportation  is  concerned,  ceased  to  have 

connection  with  the  liquors  when  they  ceased  to  be 
held  by  the  carrier  for  transportation.  After  that  they  were 
held  for  storage.  It  surely  will  not  be  contended  that  the 
storage  of  goods  was  a  continuation  of  the  transportation. 
They  were  stored  because  the  transportation  had  ceased. 

5.  It  is  made  plain  by  a  consideration  of  the  facts  that  the 
railroad  company  held  the  liquors  under  special  arrangement 
with  Con  Creeden.  Six  successive  shipments  of  liquor,  each 
containing  less  than  five  gallons,  are  held  for  from  six  to 
fifteen  days  before  they  were  seized,  and  it  had  been  the  prac- 
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tice  of  the  railroad  companv  for  some  time  before  these  ship- 
ments were  received  to  hold  shipments  of  whisky 
in  the  same  way.  The  little  freight-bills  of  34  cents  Betentionof  . 
on  each  shipment  were  not  paid  until  the  pack-  >M«"  ^t  •*• 
age  was  delivered.  Con  Creeden  did  not  present  JJlJh*ToB-* 
demands  for  the  whisky,  but  sent  an  express  wag-  gi^nee. 
on  to  get  a  jug  at  a  time,  as  it  was  wanted  for 
sale  at  the  saloon  in  vioTation  of  law.  He  was  a  notorious 
saloon-keeper  and  violator  of  the  law.  The  packages  were 
marked  **  whisky."  All  the  circumstances  lead  to  the  conclu- 
sion that  the  railway  company  held  the  liquor  for  Con  Creeden 
under  an  agreement  that  it  should  aid  him  to  evade  the  law. 
It  cannot,  under  these  circumstances,  base  any  defense  upon 
the  fact  that  its  freight  charges  were  not  paid.  Had  it  dealt 
with  Con  Creeden  with  a  purpose  to  obey  the  law,  it  would 
not  have  permitted  its  freight-bills  to  remain  unpaid  for  so 
many  days,  and  would  not  have  permitted  its  warehouse  to 
be  used  as  a  place  where  liquors  kept  for  unlawful  sale  could 
be  conveniently  concealed  and  protected.  In  its  attempt  thus 
to  violate  the  law,  and  to  aid  a  notorious  violator  of  tne  law 
to  evade  its  provisions,  it  loses  all  claim  or  lien  which  it  had, 
either  as  a  carrier  or  warehouseman,  for  its  freight-bills  of  34 
cents  each  upon  each  jug  of  whisky.  A  violator  of  the  law 
will  not  be  enabled  to  justify  his  offenses,  and  escape  punish- 
ment  therefor,  on  the  ground  of  rights  of  property  or  other 
rights  which  he  holds  in  things  used  in  the  commission  of 
the  ofifense.  Con  Creeden's  right  oi  property  in  the  whisky 
cannot  shield  him  from  the  effects  of  his  unlawful  acts  in 
keeping  the  whisky  for  unlawful  sale.  Nor  can  the  railroad 
company,  which  was  engaged  with  and  aided  him  in  the  vio- 
lation ot  the  law,  defeat  the, proceeding  and  escape  the  judg- 
ment of  the  law,  on  the  ground  that  it  has  a  lien  for  trifling 
sums  upon  the  liquors  which  it  was  keeping  in  violation  of 
law.  1  he  foregoing  discussion  disposes  o7  all  questions  in 
the  case.    The  judgment  of  the  district  court  is  aflSrmed. 
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United  States,  ex  reL  Morris  //  al. 

V. 

Delaware,  Lackawanna  &  Western  R.  Co. 

(U.  S,  Circuit  Court,  N,  D.,  New  York,  October  8,  1889.) 

Unjust  Discrimination— Interstate  Commerce  Act— Transportation  of  Live 
Stoclc. — An  application  was  made  for  a  writ  of  mandamus  to  compel  a  rail- 
road company  to  transport  the  relator's  cattle  in  cars  of  a  special  construc- 
tion belongf  ng  to  a  transportation  company  superior  by  reason  of  their  im- 
provements to  ordinary  cattle  cars.  The  return  of  the  railroad  comjjany 
to  the  alternative  writ  denied  the  charge  of  unjust  discrimination ;  set 
forth  that  it  had  entered  into  a  contract  with  another  company  for  a  term 
of  years,  by  which  that  company  agreed  to  furnish  a  certain  number  of  its 
improved  stock  cars  to  run  on  the  respondent's  railroad ;  that  such  cars 
were  not  used  exclusively  by  any  one  shipper  of  live  stock,  but  were  avail- 
able to  all  shippers  ;  that  the  cars,  unlike  those  of  the  transportation  com- 
pany, were  so  constructed  as  to  permit  the  carriage  of  coal  when  not  loaded 
with  live  stock,  and  that  in  consideration  of  the  special  contract  the  re- 
spondent had  agreed  to  use  the  cars  upon  its  road  and  pay  mileage  thereupon. 
Held  that  mandamus  would  not  be  granted  on  the  ground  of  unjust  dis- 
crimination against  the  relator  within  the  meaning  of  the  interstate  com- 
merce act,  in  refusing  to  transport  his  stock  in  the  transportation  com- 
pany's cars  at  the  same  rate  as  charged  for  transportation  in  the  cars  used 
by  the  company,  the  circumstances  and  conditions  not  being  substantially 
similar. 

Same—Mandamus— Discretion  of  Court.— The  provision  of  the  mterstate 
commerce  act  conferring  upon  the  court  discretionary  power  to  grant  man- 
damus in  a  case  of  unjust  discrimination,  when  any  question  of  fact  as  to 
the  proper  compensation  is  raised  by  the  pleading  "  notwithstandmg  such 
question  of  fact  is  undetermined,"  does  not  authorize  the  court  to  grant 
mandamus  if  no  case  of  unjust  discrimination  is  shown  to  exist. 

Application  for  mandamus.     On  demurrer  to  return. 

/.  C.  Clayton  for  relators. 

Rogers,  Locke  &  Milburn  for  respondent. 

Wallace,  J.— The  jurisdiction  invoked  by  the  relators  is 

founded  on  that  section  of  the  "Act  to  regulate  interstate  com- 

merce,"  as  amended  March  2,  1889,  which  author- 

GMentftted.      j^^g  ^^  court  to  issuc  a  writ  of  mandamus  upon  the 

relation  of  any  person  alleging  the  violation  by  a  common 
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carrier  of  any  of  the  provisions  of  the  act  which  prevent  the 
relator  from  having  interstate  traffic  moved  by  the  carrier 
•'at  the  same  rates  as  are  charged,  or  upon  terms  or  conditions 
as  favorable  as  those  given,  by  said  carrier  for  like  traffic  un- 
der similar  conditions  to  any  other  shipper."  The  unjust  dis- 
crimination alleged  in  the  petition  upon  which  the  alternative 
writ  was  granted  consists  m  the  refusal  of  the  respondent  to 
transport  cattle  for  Morris,  a  shipper  of  cattle,  in  cars  of  a 
special  construction  belonging  to  the  American  Live  Stock 
Transportation  Company,  superior,  by  reason  of  their  im- 
provements, to  ordinary  cattle-cars ;  whereas,  it  transports 
cattle  for  otheV  shippers  in  cars  having  some,  but  not  all,  of 
such  improvements,  belonging  to  the  Lackawanna  Live  Stock 
Express  Company.  The  American  Live  Stock  Transporta- 
tion Company,  the  co-relator  with  Morris,  is  a  corporation 
organized  for  the  purpose  of  transporting  live  stock  and  other 
merchandise,  and  its  presence  would  seem  to  be^superfluous, 
unless  it  is  here  to  obtain  the  benefit  of  an  adjudication  that 
the  respondent  is  bound  to  accept  its  cars,  whenever  tendered 
with  cattle  for  transportation,  and  allow  to  it  the  mileage  of 
three-fourths  of  a  cent  per  mile  for  the  use  of  the  cars  which 
the  relators  aver  is  allowed  by  the  respondent  to  the  Lack- 
awanna Live  Stock  Express  Company.  The  return  by  the 
respondent  to  the  alternative  writ,  besides  denying  in  general 
terms  the  charge  of  unjust  discrimination,  sets  forth  that  it  has 
entered  into  a  contract  with  the  Lackawanna  Live  Stock  Ex- 
press Company  for  the  terra  of  five  years,  by  which  that  com- 
pany  agrees  to  furnish  at  least  200  of  its  improved  stock-cars 
to  run  on  the  railway  of  the  respondent ;  that  such  cars  are 
not  used  exclusively  by  any  one  shipper  of  live  stock,  but  are 
available  to  all  shippers ;  that  the  cars,  unlike  those  of  the 
American  Live  Stock  Transportation  Company,  are  so  con- 
structed as  to  permit  of  the  carriage  of  coal,  which  is  the 
principal  business  of  the  respondent,  when  not  loaded  with 
live  stock  ;  and  that  in  consideration  of  the  special  contract 
the  defendant  agreed  to  use  the  cars  upon  its  road,  and  pay 
mileage  therefor,  as  if  such  cars  were  furnished  by  a  connect- 
ing company  ;  and  it  also  alleges  that,  after  entering  into  such 
agreement,  the  respondent  and  several  other  trunk  line  rail- 
road companies  entered  into  an  agreement  to  discontinue 
hauling  private  stock-cars,  except  for  horses,  for  reasons  which 
are  particularly  set  forth.  The  relators  have  demurred  to 
this  return,  and  move  for  a  peremptory  mandnmiis,  insisting 
that  the  return  does  not  allege  facts  which  justify  the  refusal 
of  the  respondent  to  transport  the  cattle  of  Morris  in  the  cars 
of  the  American  Live  Stock  Transportation  Company. 
The  jurisdiction  of  this  court,  conferred  by  the  interstate 
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commerce  act,  to  compel  by  mandamus  the  observance  by 
common  carriers  of  the  provisions  of  the  act,  is  re 
MhttiMUoB.  stricted  exclusively  to  the  prevention  of  unjust  dis- 
crimination by  such  carriers.  The  question  for 
consideration  consequently  is  whether,  if  the  facts  alleged  in 
the  return  are  true,  the  respondent  has  been  guilty  of  any  un- 
just discrimination  between  Morris  and  the  shippers  for  whom 
it  carries  cattle  ia  the  cars  of  the  Lackawanna  Live  Stock 
Express  Company.  Unjust  discrimination  is  prohibited  by  sec- 
tions 2  and  3  of  the  interstate  commerce  act.  What  consti- 
tutes unjust  discrimination  may  be  ascertained  from  the 
language  of  these  sections,  as  well  as  of  the  section  which  au- 
thorizes the  circuit  court  to  redress  it  by  mandamus.  By  sec- 
tion 2  it  consists  in  charging  one  person  a  different  compen- 
sation than  is  charged  another  for  doing  **  the  like  and 
contemporaneous  service  in^the  transportation  of  a  like  kind  of 
traffic,  under  substantially  similar  circumstances  and  condi- 
tions.** By  section  3  it  consists  in  giving  "  any  undue  or 
unreasonable  preference  or  advantage  *  to  any  particular  ship- 
per, or  subjecting  him  to  any  undue  or  unreasonable  preju- 
dice or  disadvantage  "  in  any  respect  whatever.*'  The  for- 
mer relates  to  unjust  discrimination  in  rates.  The  latter  is 
comprehensive  enough,  standing  alone,  to  include  every  form 
of  unjust  discrimination,  not  only  in  rates,  but  also  in  tfie  con- 
veniences and  facilities  supplied' to  shippers  in  any  of  the  de- 
tails of  the  carrying  service ;  and  such  is  the  judicialVonstruc- 
tion  in  England  of  the  term  "  undue  or  unreasonable  pref- 
erence or  advantage,**  as  used  in  the  English  "  railway  and 
canal  traffic  act,**  (17&  18  Vict,  c,  31,  §  2).  It  is  provided  in 
section  3  that  all  the  common  carriers  subject  to  the  provi- 
sions of  the  act  "  shall,  according  to  their  respective  powers, 
aflford  all  reasonable,  proper,  and  equal  facilities  for  the  in- 
terchange of  traffic  between  their  respective  lines,  and  for  the 
receiving,  forwarding,  and  delivering  of  passengers  and  prof)- 
erty  to  and  from  their  several  lines  and  those  connecting 
therewith,  and  shall  not  discriminate  in  their  rates  and  charges 
between  such  connecting  lines ;  but  this  shall  not  be  construed 
as  requiring  any  such  common  carrier  to  give  the  use  of  its 
tracks  or  terminal  facilities  to  another  carrier  engaged  in  like 
business.**  This  provision  refers  only  to  facilities  between 
connecting  lines  at  terminal  points  for  the  interchange  of  traf- 
fic and  passengers ;  and  the  term  "  facilities  '*  does  not  em- 
brace car  equipment  for  the  transportation  of  freight  over  the 
carrier's  own^oad.  Scofield  v.  Lake  Shore  &  M.  S.  R.  Co.,  2 
Int.  St.  Com.  R.  90,  1 16,  34  Am.  &  Eng.  R.  Cas.  685. 

These  sections,  by  declaring  the  specified  acts  of  discrim- 
ination unlawful,  qualify    materially   in  some   respects    the 
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common-law  rights  and  obligations  of  the  carriers  mentioned. 
By  thai  common  law,  although  public  carriers  are  not  per- 
mitted to  make  unreasonable  discrimination  in  performing 
the  services  which  they  undertake  between  those  whom  it  is 
their  duty  to  serve,  the  discrimination  which  is  unreasonable 
is  such  only  as  inures  to  the  undue  advantage  of  one  person 
or  class  of  persons  in  consequence  of  some  injustice  inflicted 
upon  another.     The  carrier  is  not    obliged  to  treat  all   who 

{)atronize  him  with  absolute  equality.  Thus  it  is  his  privi- 
ege  to  charge  less  than  fair  compensation  to  one  person,  or 
to  a  class  of  persons ;  and  others  cannot  justly  complain  so 
long  as  he  carries  on  reasonable  terms  for  them.  Menacho 
V.  Ward,  27  Fed.  Rep.  530.  That  privilege  can  no  longer  be 
exercised  under  the  interstate  commerce  act  by  the  carriers 
subjected  to  its  provisions  in  the  transportation  of  a  like 
kind  of  traffic  under  substantially  similar  circumstances  and 
conditions.  Again,  it  is  no  part  of  the  common-law  obliga- 
tion of  railway  companies  to  furnish  the  same  facilities  or  in- 
strumentalities of  transportation  to  all  alike  ;  and  while  it  is 
unquestionably  their  duty  to  furnish  suitable  and  adequate 
facilities  for  all  reasonable  necessities  of  the  business  they  en- 
gage in,  they  may  nevertheless  choose  their  own  appropriate 
means  of  carriage.  This  was  the  doctrine  of  the  Express 
Cases,  117  U.  S.  I,  in  which  it  was  held  by  the  supreme 
court  that  railroad  companies  are  not  required  by  usage  or 
by  the  common  law  to  transport  the  traffic  of  independent 
express  companies  over  their  lines  in  the  manner  in  which 
such  traffic  is  usually  carried  and  handled.  But  the  interstate 
commerce  act  requires  them  to  treat  all  impartially ;  and  if 
one  shipper  is  subjected  to  any  undue  or  unreasonable  prej- 
udice or  disadvantage  because  a  railway  company  permits 
another'shipper  to  use  his  own  cars  for  carrying  trafnc  over 
its  road,  their  right  to  choose  their  own  appropriate  means 
of  carriage  is  to  that  extent  curtailed. 

It  is  unnecessary  to  decide  in  the  present  case  whether  the 
respondent  wouldf  be  guilty  of  unjust  discrimination  towards 
the  American   Live   Stock   Transportation   Com- 
pany, or  indirectly   towards   Morris,   if  it  should  ^hrc™*"^ 
refuse   to  enter  into  such   an   arrangement   with  tt». 
that  company  as  it  has  made  with  the  Lackawanna 
Live  Stock  Express    Company.     The  respondent  does  not 
prevent  either  relator  from  transporting  cattle  over  its  road 
in  the  cars  furnished  to  it  by   the   Lackawanna   Live   Stock 
Express  Company ;  and,  if  the  facts  set  forth  in  the   return 
are  true,  the   cars   belonging   to  the   Lackawanna  Express 
Company  differ  so  in  construction  from  those  of  the  Ameri- 
can Live  Stock  Transportation  Company,  as   well  as  from 
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those  of  ordinary  private  stock-cars,  that  the  respondent  can 
use  them  more  profitably  and  conveniently  than  the  others, 
because  they  can  be  used  for  its  ordinary  coal  traffic  when 
not  in  use  for  carrying  cattle.  So,  also,  if  the  facts  in  the  re- 
turn are  true,  the  contract  made  with  the  Lackawanna  Live 
Stock  Express  Company  secures  to  the  respondent  the  advan- 
tage of  having  a  definite  number  of  cars  always  at  its  disposal 
for  use  in  its  general  business, — an  advantage  which  it  could  not 
have  by  using  the  cars  of  the  American  Live  Stock  Express 
Company,  or  the  cars  of  any  other  other  shipper,  in  the  ab- 
sence of  such  a  contract.  "Thus  there  are  reciprocal  rights 
and  obligations  arising  from  the  contract  between  the  re- 
spondent and  the  Liickawanna  Live  Stock  Express  Company, 
and  special  circumstances  in  their  relations  affecting  tne 
question  of  compensation,  which  are  not  present  in  the  con- 
ditions of  the  service  which  the  relators  demand.  In  short, 
there  is  no  unjust  discrimination  towards  the  relators  as  to 
rates,  because  the  respondent  does  not  refuse  to  carry  traffic 
for  them  under  substantially  similar  circumstances  and  con- 
ditions to  those  of  its  service  for  the  Lackawanna  Live  Stock 
Express  Company  ;  and  for  the  same  reason  it  does  not  give 
the  latter  any  unreasonable  preference  or  advantage  over  the 
relators,  but  only  such  a  preference  or  advantage  as  it  may 
fairly  give  because  of  the  difference  in  cost,  expense,  and  the 
exceptional  character  of  the  service.  The  case  of  Burton 
Stock  Car  Co.  v.  Chicago  B.  &  Q.  R.  Co.,  i  Int.  St  Com.  R. 
132,  is  instructive  upon  this  point.  See,  also,  Nicholson  v. 
Railway  Co.,  5  C.  B.  (N.  S.),  366;  Cooper  v.  Railroad  Co., 
4  C.  B.  (N.  S.),  738 ;  Oxlade  v.  Railroad  Co.,  i  C.  B.  (N.  S.), 
454. 

The  section  which  authorizes  the  court  to  grant  a  manda- 
nins  confers  the  discretionary  power,  when  any  question  of 
fact  as  to  the  proper  compensation  of  the  carrier  is  raised  by 
the  pleadings,  to  issue  the  writ,  "  notwithstanding  such  ques- 
tion of  fact  is  undetermined,  upon  such  terms  as  to 
Power  of  security,  payment  of  money  into  court,  or  other- 
mr^»»iu!i"*  ^^'^^^  ^^  ^^^  court  may  think  proper,  pending  the 
determination  of  the  question  of  fact."  Relying 
upon  this  language  of  the  section,  the  relators  insist  that  the 
peremptory  mandamus  should  be  allowed,  and  the  question 
of  proper  compensation  for  the  respondent  be  reserved. 
This  contention  ignores  the  consideration  that  until  a  case  of 
unjust  discrimination  is  shown  to  exist  the  court  is  not  au- 
thorized to  award  any  relief  whatever.  If  it  were  shown 
that  the  respondent  refuses  to  receive  traffic  in  the  cars  ot 
the  American  Live  Stock  Transportation  Company,  while 
receiving  it  for  another  in  substantially  the  same  way,  then 
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it  might  be  competent  to  decide  that  the  relators  are  pre- 
vented from  having  their  traffic  moved  upon  like  favorable 
terms  or  conditions,  and  the  question  of  compensation  might 
be  determined  at  a  later  stage  in  the  case.  Until  this  is 
shown,  however,  they  do  not  make  out  a  case  for  the  inter- 
vention of  the  court.  For  these  reasons  the  return  is  held 
to  be  sufficient. 

Unjust  Discrimination — Obligation  of  Company  to  Furnisli  Adequate  Car 
Equipments. — See  Riddle  v.  Baltimore  &  O.  K.  Co.,  (I.  C.  C)  33  Am.  & 
Eng.  R.  Cas.  653 ;  Scofield  v.  Lake  Shore  &  S.  M.  R.  Co.,  2  Int.  Com.  Com. 
Rep.  90. 

Same — Obligation  of  Company  to  Use  Improved  Stock  Car.—See  Burton 
Stock  Car  Co.  v,  Chicago,  B.  &  Q.  R.  Co.,  i  Int.  Com.  Com.  Rep.  132. 

Interstate  Commerce  Act — Similar  and  Contemporaneous  Services. — The 
carriage  of  two  barrels  of  sugar  for  one  person  and  the  carriage  of  one  bar- 
rel of  sugar  for  another  person  two  days  later,  between  the  same  points  and 
over  the  same  route,  are  contemporaneous  and  like  services  within  the 
meaning  of  the  Interstate  Commerce  Act,  §  3,  and  the  two  services  are  not 
rendered  substantially  dissimilar  by  the  fact  that  the  carrier  received  a 
ereater  quantity  of  traffic  from  the  first  shipper  than  from  the  second. 
United  States  v.  Tozer,  39  Fed.  Rep.  369. 

Same — Through  and  Local  Rates. — Defendant's  railroad  received  from  a 
connecting  line  two  barrels  of  sugar  on  June  15, 1887,  and  transported  them 
from  Hannibal,  Mo.,  to  Hepler,  Kan.  Defendant  collected  the  whole 
charge  for  the  carriage  of  the  sugar  from  Chicago  to  Hepler,  the  propor- 
tion of  the  rate  retained  by  the  defendant's  railroad  being  34  cents  per  hun- 
dred pour^ds.  On  June  7, 1887,  defendant,  as  agent  of  the  railroad,  collect- 
ed from  a  shipper  46  cents  per  hundred  pounds  for  the  transportation  of 
one  barrel  of  sugar  over  the  line  of  his  company's  road  from  Hannibal,  Mo., 
to  Hepler,  Kan.  Held  that  the  two  services  were  not  rendered  under  cir- 
cumstances or  conditions  substantially  similar:  but  that  the  question 
whether  the  difference  of  12  cents  per  cwt.  between  the  local  rate  and  its 
proportion  of  the  through  rate  was  an  undue  preference  or  advantage  over 
the  local  shipper  within  the  meaning  of  the  Interstate  Commerce  Act,  §  3, 
was  for  the  jury.     United  States  %>.  Tozer,  39  Fed.  Rep.  369. 

Same — Services  for  Different  Parties. — A  wholesale  grocer  in  Hannibal. 
Mo.,  ordered  his  broker  in  Chicago  to  ship  two  barrels  of  sugar  from  Chicago 
to  Hepler,  Kan.  The  shipment  was  made  by  the  C.  B.  &  Q.  R.  Co.,  and 
the  bill  of  lading  contained  a  reservation  to  the  company  of  the  right  to 
forward  the  property  from  the  terminus  of  that  company's  road  by  the  road  . 
of  any  connecting  carrier  whom  it  might  select.  At  Hannibal,  Mo.,  it 
selected  the  Missouri  Pac.  R.  Co.  to  complete  the  carriage  to  the  point  of 
destination.  The  sugar  was  there  unloaded,  placed  in  a  warehouse  of  the 
Missouri  Pac.  R.  Co.,  and  thence  loaded  into  one  of  its  cars  and  carried  for- 
ward by  it  to  Hepler.  The  total  freight  charge  from  Chicago  to  Hepler 
was  paid  to  the  Mfssouri  Pac.  R.  Co.  on  the  arrival  of  the  property  by  the 
consignee,  the  rate  being  51  cents  per  hundred.  The  C,  B.  <&  Q.  R.  Co. 
and  the  Missouri  Pac.  R.  Co.  had  a  standing  arrangement  in  force  at  the 
time  of  the  transaction  whereby  the  rate  on  sugar  to  points  on  the 
Missouri  Pacific's  road  in  Kansas.  Nebraska  and  Indian  Territory,  via  the 
C.  B.  &  Q.  R.  Co.,  the  town  of  Hannibal  and  the  Missouri  Pac.  R.  Co.,  was 
to  be  ascertained  by  adding  to  the  established  rate  from  Hannibal  to  such 
point,  an  arbitrary  sum  of  5  cents  per  hundred.  The  rate  from  Hannibal 
to  Hepler  over  the  Missouri  Pac.  R.  Co.  on  shipments  originating  in  Han- 
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nibal,  was  46  cents  per  hundred  pounds  on  sugar.  Of  the  51  cents  per 
hundred  actually  paid,  the  Missouri  Pac.  R.  Co.  retained  34'  cents  only. 
Subsequently,  the  wholesale  grocer  shipped  from  Hannibal  one  barrel  of 
sugar  to  the  same  consignee  over  the  Missouri  Pac  R.  Co.  and  paid  the 
freight  charges  in  advance.  For  the  latter  service,  the  defendant,  as  agent 
of  the  railroad  company  charged  the  shipper  at  the  rate  of  46  cents  per 
hundred  from  Hannibal  to  Hepler.  Held,  that  the  two  services  were  not 
rendered  for  one  and  the  same  party  in  such  sense  that  there  could  be  no 
preference  or  discrimination  withm  the  meaning  of  the  Interstate  Com- 
merce law.    United  States  v.  Tozer,  39  Fed.  Rep.  904. 

Same — Undue  Preferences — Facilities  and  Rates. — Section  3  of  the  Inter- 
state Commerce  Act  which  declares  that  it  shall  be  unlawful  for  a  carrier 
to  give  "  an  undue  or  unreasonable  preference  "  to  any  person,  or  to  subject 
any  person  to  any  undue  or  unreasonable  prejudice  or  disadvantage  "  in 
any  respect  whatsoever,"  applies  not  only  to  facilities  afforded  to  shippers, 
but  also  to  rates  charged.     United  States  v.  Tozer,  39  Fed.  Rep.  904. 

Same — ConnectingCamers — Through  Rate. — Connecting  carriers  cannot 
so  adjust  rates  for  the  through  shipment  of  goods  over  the  connecting  lines 
as  to  subject  a  person  at  an  intermediate  point  on  the  line  of  the  forward- 
ing carrier  to  an  undue  or  unreasonable  disadvantage,  and  the  question 
whether  the  difference  between  the  proportion  of  the  through  rate  appli- 
cable to  the  distance  between  the  intermediate  point  and  the  final  destina- 
tion, and  the  local  rate  for  the  same  distance  operates  to  create  an  undue 
Prejudice  or  disadvantage,  is  for  the  jury.  United  States  v,  Tozer,  39  Fed. 
Lep.  904. 


Bayles 


•  Kansas  Pacific  R.  Co. 

{Colorado  Supreme  Court,  September  13,  1889.) 

Carriers  of  Goods — Unjust  Discrimination— Special  Rate.^A  contract  \xf 
which  a  common  carrier  agrees  to  give  a  shipper  of  goods  a  special  rate  if 
he  will  ship  the  whole  of  his  freight  by  the  carrier's  line,  is  not  an  undue 
or  unreasonable  discrimination  either  at  common  law  or  under  the  provis- 
ions of  the  Colorado  constitution,  if  it  is  not  shown  that  the  carrier  agreed 
to  give  the  shipper  an  exclusive  privilege. 

Same — Authority  of  Receiver  of  Railroad  Company. — Where  it  is  alleged 
and  admitted  that  the  receiver  of  a  railroad  company  managed  and  con- 
trolled the  business  of  the  company  and  operated  the  railway,  a  contract 
relative  to  the  carriage  of  goods  will  not  be  held  to  be  in  violation  of  his 
authority  until  the  authority  conferred  upon  him  by  the  court  is  shown. 

Same — Cause  of  Action— Pleading — Prayer  for  Reformation  of  Contract. — 
The  complaint  in  an  action  against  a  railroad  company  alleged  that  at  the 
time  the  contract  in  question  was  made,  the  person  contracting  was  the 
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agent  of  the  receiver  of  the  defendant ;  that  he  made  the  contract  a^  such 
agent ;  that  by  it  he  intended  to  bind  the  receiver  ;  that  the  contract  was 
adopted  by  the  receiver  as  his  own ;  that  when  discharged  from  his  office, 
the  defendant  obligated  itself  to  pay  any  claims  against  the  receiver  then 
outstanding,  and  that  the  claim  in  question  was  existing  at  the  time  of  his 
discharge.  Held  that  these  allegations  were  sufficient  to  state  a  cause  of 
action,  even  though  the  complaint  prayed  for  the  reformation  of  the  contract, 
and  the  plaintiff  has  failed  to  show  that  there  was  a  mutual  mistake  in  the 
manner  of  executing  it. 

Same— Parties— Receiver  of  Railroad  Company. — Where  the  receiver  of  a 
railroad  company  has  been  discharged,  he  is  not  a  necessary  party  to  an 
action  against  the  railroad  company  to  recover  the  amount  of  a  claim 
founded  upon  a  contract  assumed  by  the  railroad  company  even  though  a 
reformation  of  the  contract  is  prayed  for  as  part  of  the  relief  asked. 

Reed,  C,  dissents. 

Appeal  from  Superior  Court  of  Denver. 
Browne  &  Putnam  for  appellant. 
Teller  &  Oraliood  for  appellee. 

Patterson,  C. — The  question  presented  for  consideration 
in  this  case  arises  upon  the  judgment  of  the  court  below,  sus- 
taining a  demurrer  to  the  complaint.  The  grounds  ^^^  ^x^u^ 
of  demurrer  were,  in  substance,  (i)  that  trie  com- 
plaint did  not  state  facts  sufficient  to  constitute  a  cause  of  ac- 
tion ;  (2)  that  the  contract  sought  to  be  enforced  was  void  as 
against  public  policy ;  (3^  that  ther^^  was  a  defect  of  parties 
defendant.  To  discuss  tne  case  intelligently  a  careful  anal- 
ysis of  the  contract  and  the  allegations  of  the  complaint  is 
necessary.  The  contract  is  set  out  in  hcec  verba,  and  is  as  fol- 
lows :  "  This  agreement,  made  this  20th  day  of  March,  A.  D. 
1 878,  by  and  between  B.  H.  Baylis,  of  Denver,  Colorado, 
party  of  the  first  part,  and  S.  R.  Ainsley,  general  agent  of  and 
representing  the  Kansas  Pacific  Railway  Co.,  party  of  the 
second  part,  witnesseth,  that  the  said  party  of  the  first  part 
hereby  agrees  to  ship  all  merchandise  bought  by  him,  and 
shipped  from  eastern  cities,  by  the  Kansas  Pacific  Railway 
Co.,  in  consideration  of  which  the  said  party,  on  behalf  of 
and  representing  the  Kansas  Pacific  Railway  Co.,  agrees  to 
transport  all  merchandise  consigned  to  said  party  of  the  first 

fart  from  (i)  New  York  to  Denver,  Colorado,  one  dollar  per 
undred  pounds,  regardless  of  classification  ;  (2)  Chicago,  111., 
to  Denver,  Colo.,  $i  lo  per  car  load,  and  eighty  cents  per  hun- 
dred pounds  on  less  than  car-load  shipments ;  (3)  St.  Louis, 
Missouri,  to  Denver,  Colo.,  eighty  cents  per  hundred  pounds 
on  less  than  car-load  shipments,  and  $110  per  cav-load  lots; 
(4)  Kansas  City,  Mo.,  and  Leavenworth,  Kan.,  (proper,)  nine- 
ty dollars  per  car-load,  and  sixty  cents  per  hundred  pounds  on 
less  than  car-load  shipments.  It  is  agreed  that  the  above  rates 
shall  be  and  rem^ain  in  force  until  January  first,   1880.     And 
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it  is  further  agreed  that  the  said  party  of  the  second  part  shall 
rectify  and  correct  all  overcharges,  and  protect  the  said  par- 
ty of  the  first  part  in  the  above  named  rates,  in  Denver,  Colo. 
And  it  is  furtner  agreed  that  when  merchandise  shipped  to 
the  care  of  the  Kansas  Pacific  Railway  Co.,  shall  bfe  diverted 
to  other  roads,  and  be  delivered  by  other  than  the  Kansas  Pa- 
cific  Railway  Co.,  it  shall  in  no  way  work  a  forfeiture  of  this 
contract.  (Signed)  B.  H.  Bayles.  S.  R.  Ainsley,  Agt.  K. 
P.  Ry."  It  is  then  alleged  that  prior  to  the  date  of  said^con- 
tract,  by  order  and  decree  of  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas,  in  a  certain  suit  wherein 
John  A.  Stewart  and  others  were  plaintiffs,  and  the  Kansas  Pa- 
cific Railway  Co.,  was  defendant,  one  S.  T.  Smith  had  been 
appointed,  and  had  duly  qualified  as  receiver,  and  had  taken 
possession  of  the  said  railway  for  its  entire  length,  from  Kan- 
sas City,  Mo.,  to  the  city  of  Denver,  and  from  that  time  until 
June  14,  1879,  h^d  managed  said  railway,  and  that  all  trans- 
portation of  freight  was  contracted  for  and  controlled  by  him 
as  such  receiver.  This  allegation  is  followed  by  the  statement 
that  S.  R.  Ainsley,  at  the  time  the  contract  was  made,  and 
during  all  of  his  term  of  office,  was  the  general  agent  of  the 
said  receiver,  at  the  city  of  Denver,  and  authorized  to  execute, 
on  his  behalf,  agreements  for  the  transportation  of  freight, 
including  the  contract  above  set  forth ;  that  by  mutual  mis- 
take in  the  form  of  the  agreement  the  contract  was  executed 
by  said  Ainsley  as  representative  of  the  said  railway  company, 
rather  than  said  receiver.  It  is  then  alleged  that  the  contract 
was  adopted,  and  partially  performed,  by  the  said  receiver, 
and  that  freight  of  plaintift  was  transported  under  such  con- 
tract by  him,  through  his  agents  and  employes,  and  all  money 
paid  by  plaintiff  was  received  by  his  agents,  and  used  by  him 
m  the  management  of  said  railway,  and  accounted  for  by  him 
upon  his  final  discharge.  It  is  then  stated  that  the  railway 
remained  in  the  possession  and  under  the  control  of  the  re- 
ceiver, until  June  4,  1879,  when  the  circuit  court  decreed  that 
it  should  be  delivered  to  and  retained  by  the  railway  company, 
which  order  was  complied  with  by  the  receiver,  who,  on  the 
14th  day  of  the  same  month,  turned  over  to  the  railway  com- 
pany all  moneys  in  his  hands,  amounting  to  the  sum  01  $265,- 
791.20,  and  took  a  receipt  therefor,  by  which  it  was  stipulated 
and  agreed  by  the  railway  company. that  **  any^  other  claims 
against  the  receiver  should  be  assumed  and  paid  by  the  said 
railway  company,**  which  said  adjustment  was  afterwards  ap- 
proved by  a  final  decree,  rendered  October  17,  1884.  ^^  ^^ 
then  stated  that  at  the  time  the  money  was  so  paid  to  defend- 
ant by  the  receiver  the  indebtedness  sought  to  be  recovered 
in  this  action  was  a  valid  claim  against  the  receiver,  and  one 
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of  the  debts  which  the  railway  company  assumed  and  agreed 
to  pay.  It  is  then  alleged  that  under  the  provisions  of  the 
contract  plaintiff,  in  performance  thereof,  shipped  all  mer. 
chandise  bought  by  him  in  eastern  cities  over  the  Kansas  Pa- 
ciiic  Railway  to  Denver,  and  that  the  total  freight  on  such 
merchandise  aggregated  the  sum  of  $10,619.69,  which  sum 
he  from  time  to  time  paid  to  the  agents  of  the  receiver  in  full; 
that  under  the  contract  he  was  entitled  to  a  rebate  on  the 
amounts  paid  for  freight,  in  the  sum  of  $2,565.91  ;  that  of  that 
sum  the  agent  of  the  receiver,  with  his  full  knowledge  and 
consent,  paid  to  the  plaintiff  at  various  times,  and  in  different 
amounts,  the  sum  of  $1,353.53,  leaving  a  balance  still  unpaid 
on  March  3,  1879,  of  $1,211.39;  that  the  railway  company  re- 
fused to  pay  the  balance  remaining  unpaid  ;  that  plaintiff  paid 
the  full  freight  rates  on  merchandise  snipped  bv  him  as  afore- 
said, and  by  the  terms  of  the  contract  was  entitled  to  a  return 
of  said  sum  of  $2,565.91,  "  which  sum  was  the  aggregate  of 
overcharges  made  by  said  receiver  thereon  in  consequence 
of  some  running  arrangement  between  the  said  receiver  and 
certain  other  connecting  lines,  the  nature  of  which  is  wholly 
unknown  to  plaintiff,  and  cannot,  therefore,  be  stated."  The 
second  cause  of  action  need  not  be  stated.  Judgment  is  prayed 
for  the  reformation  of  the  contract,  so  that  the  same  snail 
conform  in  its  execution  to  the  real  intention  of  the  parties, 
and  for  the  sum  of  $1,211.39  upon  the  first  cause  of  action^ 
and  for  the  sum  of  $2,000  upon  the  second  cause  of  action, 
and  for  costs.  The  demurrer  was  sustained  upon  the  sole 
ground  that  the  contract  sought  to  be  enforced  was  void  as 
against  public  policy.  The  court,  in  effect,  held  that  under 
the  contract,  the  plaintiff  secured  rates  for  the  transportation 
of  merchandise,  which  were  less  than  the  published  schedule 
rates  of  defendant ;  that  such  charges  amounted  to  an  unjust 
discrimination,  within  the  meaning  of  the  law  and  the  consti- 
tution of  this  state,  of  which  the  court  could  take  cognizance 
upon  demurrer,  without  proof  of  any  of  the  facts,  circum- 
stances, conditions  or  surroundings  under  which  the  contract 
was  made,  and  which  may  have  existed  while  the  same  was 
being  performed  by  the  plaintiff.  This  decision,.and  the  prin- 
ciples which  are  invoked  to  sustain  it,  will  now  be  discussed. 
The  naked  facts  of  the  case  are,  simply,  that  upon  the  day 
named  a  contract  was  made,  by  the  terms  of  which  plaintiff^ 
for  a  certain  period  was  to  havfc  a  special  rate  upon 
the  merchandise  purchased  by  him  in  eastern  cities,  ^^  **'*®"" 
in  consideration  of  his  undertaking  to  consign  such  ^^ ' 
merchandise  from  Kansas  City  via  Kansas  Pacific  Railway. 
This  rate  applied  only  to  shipments  made  at  the  eastern  ter- 
minus  of  the  railway,  or  which  were  shipped   from  eastern 
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cities  consigned  to  appellee.  Whether  the  rate  was  either 
different  or  less  than  that  given  to  other  shippers  residing 
in  Denver,  under  like  conditions,  and  under  the  same  circum- 
stances, does  not  appear.  It  does  not  appear,  either  directly 
or  indirectly,  that  the  special  rate  given  to  plaintiff  was  an 
exclusive  privilege  enjoyed  by  him  alone.  There  is  nothing 
to  warrant  the  inference  that  any  shipper  residing  in  Denver 
could  not  have  secured  the  same  rate  upon  property  which 
was  to  be  shipped  by  him  from  eastern  cities.  There  is  noth- 
ing  in  the  complaint  showing  that  any  shipper,  whether  he 
desired  to  ship  much  or  little,  might  not  have  secured  the 
same  rate,  upon  application  to  appellee.  Neither  is  there  any- 
thing to  warrant  the  assumption  that  the  arrangement  was  a 
secret  one.  Neither  is  there  any  reason  for  the  inference  that 
it  was  the  intention  of  the  railway  company  to  give  to  appel- 
lant a  preference.  There  was  no  promise  not  to  give  the  same 
rate  to  others.  The  railway  company  remained  at  liberty 
to  charge  others  the  same  or  lower  rates.  Upon  all  the  facts, 
therefore,  if  effect  be  given  not  only  to  the  language  of  the 
contract  itself,  but  to  every  allegation  of  the  complaint,  it  is 
clear  that  the  purpose  of  the  contract  was  to  give  appellant 
a  special  rate,  and  nothing  more.  This  contract  was  per- 
formed by  him,  and  partially  performed  by  the  railway  com- 
pany.  The  ultimate  conclusion  to  be  drawn  from  the  entire 
record  is  that  appellant  secured  a  rate  which  was  less  than  the 
regular  schedule  rates  in  force  at  the  time ;  that  there  was 
some  inequality  in  charges  made  by  the  appellee,  but  nothing 
to  show  that  such  inequality  in  char^-es  was  practiced  to- 
wards those  who  shipped  property  under  like  circumstances 
and  conditions.  Do  these  facts,  standing  alone,  warrant  the 
conclusion  that,  within  the  meaning  of  the  law  and  of  the 
constitution,  an  unjust  discrimination  was  intended,  which 
rendered  the  contract  void  as  against  public  policy  ? 

It  is  a  well-settled  elementary  principle  of  tne  law  of  com- 
mon carriers  that  mere  inequality  in  charges  does  not  amount 
ueqaftiuy  of  ^^  unjust  discrimination.  The  reouirement  of  the 
«harfett<rfot  law  is  that  the  charge  made  shall  be  reasonable. 
4t»eriaiB».  A  claim  against  a  common  carrier  cannot  be  pred- 
**•■*  icated  upon  the  bare  fact  that  the  amount  paid  by 

one  is  greater  than  the  amount  paid  by  another.  At  com- 
mon law  the  question  is  whether,  under  all  the  circumstances 
the  charge  is  reasonable.  Complete  uniformity  in  charges  is 
not  obligatory.  This  principle  prevails  in  all  states,  except 
where  it  has  been  modified  by  legislative  enactment.  In  the 
administration  of  the  law  the  principle  itself  has  never  been 
modified,  but  the  courts  have  declared  in  many  cases  that 
there  must  be  no  unjust  discrimination.     This  too,  has  come 
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to  be  an  elementary  principle.  Charges,  therefore,  must  not 
only  be  reasonable,  but  equal,  when  the  circumstances  and 
conditions  are  the  same.  Privileges  tending  to  give  a  shipper 
a  monopoly,  which  may  injuriously  affect  those  engaged  in  Hke 
pursuit,  are  declared  to  be  unjust.  Contracts,  which  tend  to 
create  such  preferences,  are  held  to  be  void  as  against  public 
policy.  These  principles  of  the  common  law  remain  in  full 
force,  in  practically  every  state.  In  this  state  they  are  made 
a  part  of  the  organic  Lw,  from  which  neither  the  courts  nor 
the  legislature  can  depart. 

Attention  is  here  called  to  a  few  of  the  authorities  bearing 
upon  these  principles.  **Railroad  companies  may  lawfully 
make  contracts  to  refund  th  a  shipper  a  certain 
portion  of  the  stipulated  or  established  freight,  by  exlmu^!' 
the  name  of  *  drawbacks'  or  *  rebates  ;*  but  an 
agreement  not  to  allow  the  same  drawback  to  other?  is 
against  public  policy  and  void.  But  if  such  objectionable 
part  of  the  contract  is  severable,  it  will  not  effect  the  validity 
of  the  entire  contract."  2  Ron  R.  R.  1375.  In  the  case  of 
McNees  v.  Railway  Co.,  22  Mo.  App.  224,  the  action  was 
brought  to  recover  rebates  upon  a  contract  practically  the 
same  as  that  stated  in  the  complaint  in  the  case  at  bar.  A  de- 
murrer was  interposed  to  the  complaint,  upon  the  ground  that 
it  did  not  state  facts  sufficient  to  constitute  a  cause  of  action, 
and  the  question  argued  and  decided  was  whether  the  con- 
tract set  forth  was  void  as  against  public  policy.  Hall,  J., 
in  the  course  of  his  opinion,  said  :  **  The  contract  was  not 
illegal  and  void.  It  was  not  within  the  prohibition  of  Rev.  St. 
§  815,  or  §  821.  Neither  was  it  within  the  prohibition  of  the 
common  law  against  any  distinction  or  discrimination  being 
made  by  a  common  carrier  in  favor  of  one  against  another. 
It  was  not  a  discrimination  against  any  one  for  the  defendant 
to  agree  with  plaintiff  to  charge  him  less  than  the  regular 
tariff  rates.  The  regular  tariff  rates  were  fixed  and  known. 
By  the  contract,  by  means  of  a  rebate,  the  plaintfff  was  to  be 
charged  less  than  those  rates,  but  wholly  without  regard  to 
what  others  were  to  be  charged.  The  object  of  the  contract 
was  not  to  discriminafe  against  any  one,  but  was  simply  to 

f've  the  plaintiff  a  less  rate  than  the  fixed  and  regular  rate. 
y  the  contract  no  discrimination  was  made  between  the 
plaintiff  and  others.  Ujider  the  contract  the  defendant  mi^ht 
not  only  have  charged  every  one  the  same  -ate  given  to  plaint- 
iff, but  even  a  less  rate  than  that  rate.  To  charge  one  a  rate 
less  than  the  regular  fixed  rate  is  not  discrimination.  But  to 
charge  one  a  higher  rate  than  the  lowest  rate  given  to  any- 
one else,  under  certain  circumstances,  is  discrimination." 
The  sections  of  the  statute  cited  by  the  court  need  not  be 
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quoted  here.  The  statute  was  enacted  to  prevent  unjust 
discrimination. 

In  the  case  of  Christie  v.  Missouri  Pac.  R.  Co.,  94  Mo.  453,  32 
Am.  &  Eng.  R.  Cas.  413,  it  is  held  that  "  a  common  carrier  has 
the  right  to  contract  to  ship  freight  at  a  lower  rate  than  the 
published  tariff  rate,  if  he  choose  to  do  so;  and  such  contract  is 
not  against  public  policy,  unless  the  privilege  to  ship  at  such 
rate  is  granted  exclusively  to  the  shipper  with  whom  it  is  made, 
or  is  denied  to  other  shippers.  It  is  the  exclusiveness  of  the 
privilege  granted  to  one  and  denied  to  another  which  makes 
the  discrimination,  and  renders  the  contract  void  as  against 
public  policy.  No  such  exclusiveness  or  discrimination  ap- 
pears in  the  contract  sued  upon,  and  the  objection  of  defend- 
ant to  the  reception  of  any  evidAice  was  properly  overruled." 
In  this  case  the  action  was  based  upon  an  alleged  contract, 
whereby  it  w£is  agreed  that  the  plamtiff  should  ship  grain  of 
various  kinds  from  certain  stations  in  the  state  of  Kansas  to 
Chicago,  111.,  and  that  on  presentation  of  bills  for  such  ship- 
ments, the  plaintiff  should  pay  the  usual  and  ordinarv  rates 
therefor,  according  to  defendant's  tariff  rates,  and  tliat  de- 
fendant should  pay  to  plaintiff  all  sums  of  money  which  de- 
fendant should  receive  over  and  above  the  rate  agreed  upon 
between  the  parties.  The  object  of  the  suit  was  to  recover 
from  defendant  the  difference  between  the  sum  paid  by 
plaintiff  according  to  defendant's  tariff  rates  and  the  amount 
that  was,  by  the  agreement  of  the  parties,  to  be  paid.  Ragan 
V.  Aiken,  9  Lea,  (lenn.),  609 ;  9  Am.  &  Eng.  R.  Cas.  201  ;  Ex 
parte  Benson,  18  S.  Car.  39;  Avinger  v.  South  Carolina  R. 
Co.  29  S.  Car.  265  ;  35  Am.  &  Eng.  R.  Cas.  519;  Langdon  v. 
Robertson,  13  Ont.  497;  30  Am.  &  Eng  R.  Cas.  23;  Johnson 
V,  Pensacola  &  P.  R.  Co.,  16  Fla.  623.  The  cases  cited  clearly 
establish  the  proposition  that  mere  inequality  between  the 
rate  charged  a  shipper  and  the  published  tariff  rates  does 
not  constitute  unjust  discrimination,  within  the  meaning  of 
the  law.  ** 

The  court  below  decided  the  case  upon  the  authority  of 
Scofield  V.  Lake  Shore  &  M.  S.  R.  Co.,  43  Ohio  St.  571;  23  Am. 
&  Eng.  R.  Cas.  612.  The  case  is  well  considered,  and  con- 
tains a  most  exhaustive  and  instructive  discussion  of  the  ques- 
tion of  discrimination,  but  nowhere  in  all  the  50  pages 
occupied  by  the  discussion  can  there  be  found  a  syllable  upon 
which  the  conclusion  that  the  contract  in  the  case  at  bar  was 
void  as  against  public  policy  can  be  predicated.  The  princi- 
ple decided,  briefly  stated,  is  as  follows :  **  Where  a  lower 
rate  is  given  by  vSuch  corporation  to  a  favored  shipper,  which 
is  intended  to  give,  and  necessarily  gives,  an  exclusive  mo- 
nopoly to  the  favored  shipper,  affecting  the  business  and  de- 
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stroyin^  the  trade  of  other  shippers,  the  latter  have  the  right 
to  require  an  equal  rate  for  all  under  like  circumstances.** 
Messenger  v,  Pennsylvania  R.  Co.,  36  N.  J.  Law,  407,  is  cited 
in  support  of  the  judgment.  The  principle  in  that  case  is 
precisely  the  same  as  that  decided  m  the  Ohio  case,  and  is 
stated  in  the  syllabus  in  the  following  language :  *'  An  agree- 
ment by  a  railroad  company  to  carry  goods  for  certain  per- 
sons at  a  cheaper  rate  than  they  will  carry  under  the  same 
conditions  for  others  is  void,  as  creating  an  illegal  preference." 
The  same  case  was  reviewed  a  second  time,  and  is  reported  in 
37  N.  J.  Law,  at  page  531.  The  doctrine  of  these  two  cases 
is  unquestionably  sustained  both  by  reason  and  authority. 
Nevertheless,  in  the  same  state,  in  the  case  of  Stewart  v.  Le- 
high Valley  R.  Co.,  38  N.  J.  Law,  505,  it  was  expressly  held 
that  "  a  covenant  by  the  Morris  Canal  &  Banking  Company 
not  to  allow  to  others  a  drawback  from  established  rates  on 
the  transportation  of  merchandise  over  its  canal,  which  it 
agreed  to  allow  to  the  covenantee,  is  against  public  policy,  and 
void.  Such  a  covenant  does  not,  however,  invaliaate  the  en- 
tire contract  in  which  it  exists,  and  from  the  remainder  of 
which  it  is  severable.  The  agreement  to  allow  the  drawback 
to  the  covenantee  is  valid  and  enforceable,  and  others  are  en- 
titled to  equally  reasonable  terms."  In  the  case  of  Hays  v, 
Pennsylvania  Co.,  12  Fed.  Rep.  309,  Baxter,  J.,  in  discussing 
the  question  of  discrimination,  says :  "  It  is  enough  for  pres- 
ent purposes  to  say  that  the  defendant  has  no  right  to  make 
unreasonable  and  unjust  discriminations.  But  what  are  such 
discriminations  ?  No  rule  can  be  formulated  with  sufficient 
flexibility  to  apply  to  every  case  that  may  arise.  It  may, 
however,  be  said  that  it  is  only  when  the  discrimination  in- 
ures to  the  undue  advantage  of  one  man,  in  consequence  of  . 
some  injustice  inflicted  on  another,  that  the  law  intervenes 
for  the  protection  of  the  latter.*' 

In  the  light  of  these  authorities,  attention  is  now  called  to 
the  provisions  of  the  constitution  which  relate  to  this  subject. 
Section  6,  art.  15,  declares  that  "  all  individuals, 
associations,  and  corporations  shall  have  equal  x*«>TWoinof 
rights  to  have  persons  and  property  transported  atuutioB.*^"' 
over  any  railroad  in  this  state,  and  no  undue  or  un- 
reasonable discrimination  shall  be  made  in  charges  or  in  facil- 
ities for  transportation  of  freight  or  passengers  within  the 
state,  and  no  railroad  company,  nor  any  lessee,  manager,  or 
employe  thereof,  shall  give  any  preference  to  individuals,  as- 
sociations, or  corporations  in  furnishing  cars  or  motive  pow- 
er." That  this  is  but  a  declaration  of  the  common  law  is 
conceded.  By  this  provision  the  elementary  principles  of 
the  law  of  common  carriers,  above  defined,  arc  adopted  as  a 
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part  of  the  organic  law  of  the  state.  Railway  companies  or- 
ganized or  authorized  to  do  business  within  this  state  are 
subject  to  the  law  as  declared  by  this  constitutional  provis- 
ion. The  language  of  the  section  is  **  that  no  undue  or  un- 
reasonable discrimination  shall  be  made  in  charges.'*  By  fair 
intendment  it  is  clear  that  railway  companies,  under  this  pro- 
vision, may  discriminate,  so  lon^  as  such  discrimination  is 
neither  **undue  nor  unjust."  While  this  provision  remains  in 
force  it  may  well  be  doubted  whether  eitner  this  court  or  the 
legislature  can  declare  that  a  railway  company  shall  not  dis- 
criminate in  charges  at  all,  or  that  mere  inequality  in  rates 
shall  constitute  an  **  undue  or  unjust "  discrimination.  By 
this  provision  railway  companies  are  left  at  liberty  to  regu- 
late the  rates  of  transportation,  and  are  not  answerable  tor 
their  conduct,  in  this  respect,  unless  such  charges  are  un- 
reasonable, and  by  "undue  and  unjust"  discrimination  tend 
to  create  exclusive  privileges,  to  the  detriment  of  other  ship- 
pers or  the  public  at  large. 

It  is  clear  *hat  the  contract  set  forth  in  the  complaint,  un- 
less supplemented  by  proof  of  facts  tending^  to  establish  an 
CoBtrset  Bot  ^-^clusive  privilege,  or  an  unlawful  preference,  is 
Tow  iUai.*  not  void  within  the  meaning  of  this  section.  There 
MDe6or6x-  ^  is  no  presumption  that  the  contract  is  void  ;  and  in 
ciHtiT6  priTH^  x\i\s,  as  in  all  other  cases,  when  mere  equality  in 
*^'  charges  appears,  the  parties  should  be  allowed  to 

show  that  by  reason  of  existing^  circumstances  or  conditions  no 
unjust  preference  or  discrimination  was  either  created  or  in- 
tended. The  court  cannot  act  ex  mero  motu.  The  burden  is 
upon  him  who  charges  illegality.  The  defendant  should  have 
been  required  to  answer,  and  to  establish  the  iniquity  of  the 
agreement  by  proof. 

In  this  connection  attention  is  called  to  the  case  of  Indian- 
apolis D.  &  S.  R.  Co.  V.  Ervin,  118  111.  250,  27  Am.  &  Ene.  R. 
Cas.  8,  which  has  been  cited  as  authority  in  support  of  the 
judgment.  In  the  syllabus  of  that  case  it  is  stated 
D.**8.T"co  ^^^^"  ^  contract  between  a  railroad  company  and 
▼.  Errin.  '  ^  shipper,  that  the  latter  shall  pay  the  regular  and 
estabhshed  rates  of  freight,  the  same  as  all  other 
shippers,  and  that  the  company  shall  pay  back  to  him,  by 
way  of  rebate,  a  certain  portion  of  the  freight  so  charged 
and  paid,  whereby  such  shipper  will  pay  a  less  rate  for  trans- 

{)ortation  than  that  paid  by  others  and  the  public  generally, 
or  like  services,  under  similar  circumstances  and  for  like 
distance?  is  void  as  being  against  public  policy  at  the  com- 
mon law,  and  in  violation  of  the  statute  against  unjust  dis- 
criminations. "  An  examination  of  this  case  will  clearly  show 
first,  that  the  doctrine  above  stated  is  not   sustained   by  the 
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opinion ;  and  second,  that  the  decision  is  based  uoon  a  statute 
ol  which  the  constitutional  provision  of  this  state  Js  in  no 
sense  a  counterpart.  The  case  suggests  an  examination  and 
discussion  of  the  course  of  legislative  enactment  and  judicial 
decision  in  Illinois.  The  suit  was  brought  to  recover  draw- 
backs  or  rebates.  The  railroad  company,  by  special  plea,  set 
up  the  contract,  uuder  which  the  plaintiff  claimed.  A  de- 
murrer to  the  special  plea,  was  sustained.  Upon  the  trial, 
ifnder  the  general  issue,  the  railway  company  offered  to 
prove  that  the  arrangement  by  which  the  rebates  were 
agreed  to  be  paid  was  a  secret  arrangement ;  "  that  the  rates, 
so  given  to  the  plaintiff,  were  private,  and  not  open  to  the 
public  generally,  and  less  than  were  charged  to  the  public 
generally,  less  than  the  schedule  rates,  and  less  than  any 
other  shipper  had,  except  Davis  &  Finney;  that  plaintiffs  and 
Davis  &  Finney  did  the  bulk  of  the  grain  business  on 
the  road  ;  that  no  other  grain  shippers  had  such  special  rates 
and  could  not  compete  with  plaintiffs."  This  evidence  was 
excluded.  The  legislature  had  passed  two  different  statutes. 
The  one  in  force  when  the  case  of  Toledo  W.  &  W.  R.  Co.  v. 
Elliott,  76  111.  67,  (cited  by  appellant),  was  decided,  had  been 
repealed,  and  a  subsequent  statute  enacted,  which  was  in 
force  when  Indianapolis  D.  &  S.  R.  Co.  v.  Evrin,  supra,  was 
before  the  court.  6y  the  new  statute  it  was  declared,  among 
other  things,  that  "all  such  discriminating  rates,  charges, 
collections,  or  receipts,  whether  made  directly  or  by  means 
of  any  rebate,  drawback,  or  other  shift  or  evasion,  shall  be 
deemed  and  taken  against  such  railroad  corporations  as/r/w^ 
/acu  evidence  of  the  unjust  discriminations  prohibited  by  the 
provisions  of  this  act.**  Rev.  St.  111.  1874,  c.  114,  §  88.  This 
statute,  in  effect,  established  a  new  rule  of  evidence,  which 
did  not  prevail  in  that  state  prior  to  its  enactment.  Toledo 
W.  &  W.  R,  Co.  V.  Elliott,  76  111.  67.  Discriminating:  rates 
are  declared  to  ht prima  facie  evidence  of  the  unjust  discrimi- 
nations prohibited  by  the  act.  No  new  principle  was  created. 
Discriminating  rates  were  not  made  conclusive  evidence  of 
unjust  discrimination  under  that  statute.  Indeed,  the  legis- 
lature of  that  state  could  not  have  lawfully  enacted  such  a 
principle,  under  the  constitution,  as  will  be  hereafter  seen. 
The  enactment  of  this  statute  resulted  from  a  former  decis- 
ion of  the  supreme  court  construing  a  prior  act.  Chicago, 
&  A.  R.  Co.  V.  People,  67  111.  11.  The  act  in  force  prior  to 
1873  prohibited  any  discrimination  whatever  in  charges,  and 
was  intended  togive'effecttoa  constitutional  provision,  which 
reads  as  follows:  "The  general  assembly  snail  pass  laws  to 
correct  abuses  and  prevent  unjust  discrimination  and  extor- 
tion in  the  rates  of  freight  and  passenger  tariffs  on  the  differ- 
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ent  roads  in  the  state,  and  enforce  such  laws  by  adequate 

{)enalties,  to  the  extent,  if  necessary  for  that  purpose,  of  for- 
eiture  of  their  property  and  franchises/'  Article  11,  §15. 
In  the  case  last  cited  Chief  Justice  Lawrence  says:  .**This 
provision,  expressly  directing  the  legislature  to  pass  laws  to 

f)revent  unjust  discrimination,  is  a  recognition  of  the  palpable 
act  that  there  may  be  discriminations  which  are  not  unjust, 
and  by  implication  it  restrains  the  power  of  the  legislature 
to  a  prohibition  of  those  which  are  unjust.  That  was  un- 
doubtedly the  object  of  the  legislature  in  passing  the  exist- 
ing law.  *  *  *  But  the  act  itself  goes  further.  It  forbids 
any  discrimination  whatever,  under  any  circumstances,  and 
whether  just  or  unjust,  in  the  charges  for  transporting  the 
same  classes  of  freight  over  equal  distances,  even  though 
moving  in  opposite  directions,  and  does  not  permit  the  com- 
panies to  show  that  the  discrimination  is  not  unjust.  The 
mere  proof  of  the  discrimination  makesouta  case  against  the 
railway  companies,  which  they  are  not  allowed  to  meet  by 
evidence,  showing  the  reason  or  propriety  of  the  discrimina- 
tion, and  then,  upon  this  sort  of  ex  parte  trial,  imposes,  as  a 
penalty  for  the  offense,  a  forfeiture  of  the  franchise,  which 
would  often  be  equivalent  to  a  fine  of  millions  of  dollars." 
He  further  says  :  "  That  the  naked  fact  that  a  railway  com- 
pany charges  a  larger  sum  for  transporting  freight  of  the 
same  class  over  a  given  distance  than  it  is  charging  for  the 
same  distance  over  another  part  of  its  road,  or  in  the  oppo- 
site direction,  is  not  of  itself,  conclusive  evidence  of  an  un- 
just discrimination,  will  be  manifest  on  a  moment's  consider- 
ation." Also  :  **  We  give  this  illustration  for  the  purpose  of 
showing  that  a  difference  of  price  for  the  same  distance  of 
transportation  is  not  necessarily  an  unjust  discrimination,  and 
that  any  law  must  be  fatally  defective  which  infers  guilt  as  a 
conclusive  presumption,  from  the  mere  fact  of  difference  of 
rates,  without  permitting  the  companies  to  show  why  the 
different  rates  were  adopted."  And,  finally  :  **  The  opinion  of 
the  court  is  that,  while  the  legislature  has  an  unquestionable 
power  to  prohibit  unjust  discrimination  in  railway  freights, 
no  prosecution  can  be  maintained  under  the  existing  act,  un- 
til amended,  because  it  does  not  prohibit  unjust  discrimina- 
tion merely,  but  discrimination  of  any  character,  and  because 
it  does  not  allow  the  companies  to  explain  the  reason  of  the 
discrimination,  but  forfeits  their  franchise  upon  an  arbi- 
trary and  conclusive  presumption  of  guilt,  to  be  drawn  from 
the  proof  of  an  act  that  might  be  shown  to  be  perfectly  inno- 
cent. In  these  particulars  the  existing  act  violates  the  spirit  of 
the  constitution."  This  decision  was  made  at  the  January 
term,  1873.     The  act  construed  in  Indianapolis,  D.  &  S.  R.  Co. 
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vl  Ervin,'  118  111.  250,  27  Am.  &  Eng.  R.  Cas.  8,  was  approved 
May  2,  1873,  **"d  went  into  force  in  July  of  the  same  year. 

The  above  discussion  of  the  constitution  and  statutes  of 
Illinois  renders  it  clear  that  the  case  of  Indianapolis  D.  iS:  S. 
R.  Co.  V.  Ervin,  supra,  can  have  no  weight  in  this  state.  The 
legislature  of  Illinois  has  laid  down  a  new  rule  of  evidence, 
under  which  the  burden  of  justifying  such  a  contract  is  upon 
the  party  who  seeks  to  enforce  it.  At  common  law  its  in- 
validity must  be  shown  by  the  party  who  attacks  it.  In  this 
state  the  common  law  prevails.  The  contract  sought  to  be 
enforced  in  this  case  was,  therefore,  presumptively  a  lawful 
contract.  The  complaint,  as  an  entirety,  expressly  shows 
that  the  appellant  secured  special  rates,  and  by  inference  that 
such  rates  were  less  than  schedule  rates.  For  this  reason 
alone  the  court  below  declared  that  the  contract  was  against 
public  policy.  This  was  error.  The  demurrer  should  have 
been  overruled,  and  the  defendant  required  to  answer.  If  de- 
fendant had  answered  that  the  contract  was  against  public 
policy,  because  an  unjust  discrimination  was  intended,  and 
the  answer  had  been  sustained  by  proof,  the  plaintiff  could 
not  have  recovered. 

The  remaining  questions  in  the  case  will  now  be  briefly 
considered.    The  contention  that  the  receiver  was  without 
power  to  make  the  contract  is  without  merit.     It  is  express- 
ly alleged,  and,  in  effect,  admitted  by  the  demur- 
rer, that  the  receiver  managed  and  controlled  the  ^i^//**'"" 
business  of  the  company  ;  that  he  operated  the  rail- 
way.    It  cannot  be  assumed  that  tne  contract  was  in  viola- 
tion of  his  authority,  until  his  authority  in  the  premises  is 
shown. 

Upon  the  assumption  that  the  contract  was  valid,  other  ques- 
tions suggested  by  appellee's  counsel  will  be  briefly  discussed. 
The  first  general  ground  of  demurrer  stated  is  that 
the  complaint  does  not  state  facts  sufficient  to  con-  compuiat^  * 
stitute  a  cause  of  action.  The  rule  is  well  estab- 
lished in  this  state  that  if  there  are  facts  well  pleaded,  suffi- 
cient to  entitle  a  party  to  any  relief,  a  demurrer  will  not  be 
sustained  upon  this  ground.  In  Herfort  v.  Cramer,  7  Colo. 
483,  it  is  held  that "  tne  pleading,  to  be  subject  to  demurrer, 
'  must  present  defects  so  substantial  in  their  nature,  and  so 
fatal  in  their  character,  as  to  authorize  the  court  to  say,  tak- 
ing all  the  facts  to  be  admitted,  that  they  furnish  no  cause  of 
action  whatever.'  "  If  the  complaint  is'rested  by  this  princi- 
ple can  it  be  said  that,  upon  all  the  facts  alleged,  no  cause  of 
action  whatever  can  be  predicated  ?  It  appears  that  at  the 
time  the  contract  was  made  Ainsley  was  the  agent  of  the  re- 
ceiver of  appellee ;  that  he  made  the  contract  as  such  agent ; 
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that  by  it  he  intended  to  bind  the  receiver  ;  that  the  contract 
was  adopted  by  the  receiver  as  his  own  ;  that  at  the  time  the 
contract  was  made,  and  during  all  its  life,  he  was  operating 
the  railway,  and  that  he  performed  it  in  part  by  paying  re- 
bates according  to  its  terms ;  that  he  received  the  moneys 
paid  for  freight  by  plaintiff,  and  used  the  same  in  the  opera- 
tion of  the  road ;  that  he  accounted  for  and  paid  over  such 
moneys  when  discharged  from  his  office  ;  that  he  took  a  re- 
ceipt from  the  railway  company,  by  the  terms  of  which  that 
company  obligated  itself  to  pay  any  other  claims  against  him 
then  outstandmg  ;  that  this  claim  was  existing  at  the  time  of 
his  discharge.  These  allegations  clearly  state  a  cause  of 
action.  The  contention  that  the  cause  is  equitable,  and  that 
the  allegations  of  the  complaint  are  insufficient  to  entitle 
plaintiff  to  a  decree  reforming^  the  contract  for  mutual  mis- 
take, cannot  be  entertained.  It  is  clear  that  upon  proof  of  all 
the  allegations  of  the  complaint  plaintiff  woula  be  entitled  to 
a  judgment,  even  if  he  failed  to  show  that  there  was  a  mutual 
mistake  in  the  manner  of  executing  the  contract,  within  the 
meaning  of  equitable  principles.  If  the  complaint  fails  to 
show  that  the  plaintiff  is  entitled  to  the  relief  asked,  it  is  not, 
for  that  reason,  demurrable,  because  it  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  White  v.  Lyons, 
42  Cal.  269;  Canty  v,  Latterner,  31  Minn.  239,  15  Am.  &  Eng. 
R.  Cas.  380 ;  Hewitt  v.  Powers,  84  Ind.  295  ;  Bayless  v.  Glenn, 
72  Ind.  5  ;  Moritz?^  Splitt,  55  Wis.  441  ;  Tewksbury  v.  Schul- 
enberg,  41  Wis.  584. 

It  is  further  contended  that  the  complaint  is  demurrable 
for  defect  of  parties  defendant ;  that  S.  T.  Smith  should  have 
been  made  a  party,  for  the  reason  that,  as  a  part  of  the  relief 
ParUei.  askcd,  a  reformation  of  the  contract  was  prayed 

for.  It  appears  that  Smith  was  discharged  from 
his  receivership  long  prior  to  the  commencement  of  this  ac- 
tion. It  is  a  well-settled  principle  that  a  receiver  is  not  per- 
sonally liable  upon  a  contract  or  covenant  made  officially. 
It  has  already  been  said  that  it  affirmatively  appears  in  the 
complaint  that  this  was  the  contract  of  the  receiver,  and  not 
of  Smith  as  an  individual.  This  being  so,  it  would  be  idle  to 
make  him  a  party,  as  no  relief  could  be  had  against  him.  He 
was  neither  a  necessary  nor  a  proper  party  to  the  action. 
High,  Rec.  §§  272,  273 ;  Arnold  v.  Bank,  27  Barb.  (N.  Y.), 
425  ;  Livingston  7/.  Pettigrew,  7  Lans.  (N.  Y.),  405  ;  Trust 
Co.  V,  Railroad  Co.,  2  McCrary.  (U.  S.\  i8i,7Fed.  Rep.  537; 
Brown  v.  Wabash  R.  Co.,  06  111.  297,  i  Am.  &  Eng.  K.  Cas. 
626.  The  judgment  shoulcf  be  reversed,  and  the  cause  re- 
manded, with  leave  to  appellee  to  answer. 

Richmond,  C,  concurs.     Reed,  C,  dissents. 
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Per  Curiam.  For  the  reasons  stated  in  the  foregoing 
opinion  the  judgment  is  reversed,  and  the  cause  remanded 
to  the  district  court  of  Arapahoe  county  as  successor  under 
the  law  to  the  superior  court. 

Discrimination  Between  Shippers— Special  Rates,  Rebates,  etc.— See  Hays 
V.  Pennsylvania  Co.  (C.  C),  6  Am.  tS:  Eng.  R.  Cas.  594 ;  Indianapolis,  D.  & 
S.  K.  Co.  V.  Ervin  (111.),  27  lb.  8,  note  12  ;  Rothschild  v.  Wabash,  St.  L.  & 
P.  R.  Co.  (Mo.),  30  lb.  76;  Scoiield  v.  Lake  Shore  &  M.  S.  R.  Co.  (Ohio), 
23  lb.  612,  note  644  ;  Avinger  v.  South  Carolina  R.  Co.  (S.  Car.),  35  lb,  519, 
note  528 ;  Rogan  v,  Aiken  (Tenn.),  9  lb,  201  ;  Houston  &  T.  C.  R.  Co.  v. 
Rust  (Tex.),  9  lb,  123  ;  notes,  30  lb,  78 ;  29  lb,  53  et  seq, ;  27  lb,.  Appendix, 
n  ;  9  /^*  343- 


Root 

V. 

Long  Island  R.  Co. 

{New  York  Court  of  Appeals^  Second  Division^  May  3,  1889.) 

Unjust  Discrimi nation — Agree nrient  to  Give  Rebate — Question  of  Fact. — A 

contract  by  which  a  railroad  company  agrees  to  give  a  rebate  in  considera- 
tion of  the  contracting  party  constructing  a  coal  dock  upon  its  premises,  of 
part  of  which  the  company  is  to  have  the  use,  cannot  be  said  as  matter 
of  law  to  be  against  public  policy  and  void  as  unjustly  discriminating  be- 
tween shippers,  but  the  question  ij  one  of  fact  and  ought  to  be  submitted 
to  the  jury. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 

Edward  E,  Sprague  for  appellant. 
Francis  Lynde  Stetson  for  respondent. 

Haight,  J. — In  June,  1876,  the  defendant  and  one  Quintard 
entered  into  a  written  contract,  which,  among  other  things, 

frovided    that    Quintard    should   build   at   Long  ^ 

sland   City  upon   the   lands  of  the  defendant  a  "*** 

dock  250  feet  long  and  40  feet  wide,  and  erect  thereon  a 
pocket  for  holding  and  storing  coal,  according  to  plans  and 
specifications  annexed.  The  defendant  was  to  have  the  use 
of  the  south  side  of  the  dock,  and  also  of  30  feet  of  the  shore 
end,  and  the  right  to  use  the  other  portions  thereof  when  not 
required  by  Quintard.     In  consideration  therefor  the  defend- 


Digitized  by  VjOOQ IC 


$6  ROOT  V.   LONG  ISLAND   R.   CO.  [VOL.  40 

ant  agreed  with  Quintard  to  transport  in  its  cars  all  the  coal 
in  car-loads  offered  for  transportation  by  him  at  a  rebate  of 
1 5  cents  per  ton  of  2,240  pounds  from  the  regular  tariff  rates 
for  coal  transported  by  the  defendant  from  time  to  time,  ex- 
cept in  the  case  of  the  coal  carried  for  the  Brooklyn  Water- 
works Company,  with  which  company  the  defendant  reserved 
the  right  to  make  a  special  rate,  which  should  not  be  con- 
sidered "  the  regular  tariff  rate."  The  defendant  also  agreed 
with  Quintard  to  provide  him  with  certain  yard  room  and  of- 
fice room  free  of  rent,  and  the  contract  was  to  continue  for  the 
term  of  10  years,  and  at  the  termination  of  the  contract  the  dock 
and  structures  w^ere  to  be  appraised,  and  the  value  thereof, 
less  the  sum  of  $2,000  advanced  by  the  defendant,  to  be  paid 
to  Quintard.     Pursuant  to  this  agreement  the  dock  and  coal- 

f)0clcet  were  constructed  at  an  expense  of  $17,000,  and  coal  in 
ar^e  quantities  was  shipped  over  the  defendant's  road  by 
Quintard  or  his  assignee  under  the  contract,  and  it  is  for 
tlie  rebate  of  15  cents  per  ton  upon  the  coal  so  shipped  that 
this  action  was  brought.  The  defense  is  that  the  contract 
was  against  public  policy,  and  was  therefore  illegal  and  void. 
The  defendant  is  a  railroad  corporation  organized  under  the 
laws  of  the  state,  and  was  therefore  a  common  carrier  of  pas- 
sengers and  freight,  and  was  subject  to  the  duties 
DiMriniBft-  and  liabilities  of  such.  These  duties  and  liabilities 
IJf'T^rl^**'^  have  often  been  the  subject  of  judicial  considera- 
iMed.  tion  in  the  different  states  of  the  Union.    In  Illinois 

it  has  been  held  that  a  railroad  corporation,  although 
permitted  to  establish  its  rates  for  transportation,  must  do 
so  without  injurious  discrimination  to  individuals;  that  its 
charges  must  be  reasonable.  Chicago  &  A.  R.  Co.  v.  People, 
67  III.  1 1  ;  Vincent  v.  Chicago  &  A.  R.  Co.,  49  111.  33.  In  Ohio 
it  was  held  that  where  a  railroad  company  gave  a  lower  rate 
to  a  favored  shipper  with  the  intent  to  give  such  shipper  an 
exclusive  monopoly,  thus  affecting  the  business  and  destroy- 
ing the  trade  of^other  shippers,  the  latter  have  the  right  to 
require  an  equal  rate  for  all  under  like  circumstances.  Sco- 
field  V,  Lake  Shore  &  M.  S.  R.  Co.,  43  Ohio  St.  571,  23  Am. 
&  Eng  R.  Cas.  612.  In  New  Jersey  it  has  been  held  that  an 
agreement  by  a  railroad  company  to  carry  goods  for  certain 
persons  at  a  cheaper  rate  than  it  would  carry  under  the  same 
condition  for  others  is  void,  as  creating  an  illegal  preference; 
that  common  carriers  are  public  agents,  transacting  their  busi- 
ness under  an  obligation  to  observe  equality  towards  every 
member  of  the  community,  to  serve  all  persons  alike,  without 
giving  unjust  or  unreasonable  advantages  by  way  of  facilities 
for  the  carriage,  or  rates  for  the  transportation,  of  goods. 
Messenger  v.  Pennsylvania  R.  Co.,  36  N.J.  Law,  407;  State  v. 
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Delaware  L.  &  W.  R.  Co.,  48  N.  J.  Law,  53,  23  Am.  &  Eng.  R. 
Cas.  470.  In  New  Hampshire  it  has  been  held  that  a  railroad 
is  bound  to  carry  at  reasonable  rates  commodities  for  all  per- 
sons who  offer  them,  as  early  as  means  will  allow ;  that  it  can- 
not directly  exercise  unreasonable  discrimination  as  to  who 
and  what  it  will  carry ;  that  it  cannot  impose  unreasonable  or 
unequal  terms,  facilities,  or  accommodations.  McDuffee  r. 
Portland  &  R.  R.  Co.,  52  N.  H.  430.  To  similar  effect  are 
cases  in  other  states.  New  England  Express  Co.  v,  Maine  Cent. 
R.  Co.,  57  Me.  1^8 ;  Shipper. 7\  Pennsylvania  R.  Co.,  47  Pa.  St. 
338 ;  Fitchburg  R.  Co.  v,  Uage,  12  Gray  (Mass.),  393 ;  Menacho 
V.  Ward,  27  Fed.  Rep.  529.  In  New  York  the  authorities  are 
exceedingly  meager.  The  question  was  considered  to  some 
exent  in  the  case  of  Killmer  v.  New  York  Cent.  4&:  H.  R. 
Co.,  100  N.  Y.  395,  23  Am.  &  Eng.  R.  Cas.  659,  in  which  it 
was  held  that  the  reservation  in  the  general  act  of  the  power 
of  the  legislature  to  regulate  and  reduce  charges,  where  the 
earnings  exceeded  10  percent,  of  the  capital  actually  expended, 
did  not  relieve  the  company  from  its  common  law  duty  as  a 
common  carrier ;  that  tne  question  as  to  what  was  a  reasona- 
ble sum  for  the  transportation  of  goods  on  the  lines  of  a  rail- 
road in  a  given  case  is  a  complex  question,  into  which  enter 
many  elements  for  consideration. 

In  determining  the  duty  of  a  common  carrier,  we  must  be 
reasonable  and  just.  The  carrier  should  be  permitted  to 
charge  reasonable  compensation  for  the  goods 
transported.  He  should  not,  however,  be  per-  ^-ty^^^^""- 
mitted  to  unreasonably  or  unjustly  discnmmate 
against  other  individuals,  to  the  mjury  3f  their  business, 
where  the  conditions  are  equal.  So  far  as  is  reasonable,  all 
should  be  treated  alike;  but  we  are  aware  that  absolute 
equality  cannot  in  all  cases  be  required,  for  circumstances  and 
conditions  may  make  it  impossible  or  unjust  to  the  carrier. 
The  carrier  may  be  able  to  carry  freight  over  a  long  distance 
at  a  less  sum  than  he  could  for  a  short  distance.  He  may  be 
able  to  carry  a  large  quantity  at  a  less  rate  than  he  could  a 
smaller  quantity.  The  facilities  for  loading  and  unloading 
may  be  different  in  different  places,  and  the  expenses  may  be 
greater  in  some  places  than  in  others.  Numerous  circum- 
stances may  intervene  which  bear  upon  the  cost  and  expenses 
of  transportation,  and  it  is  but  just  to  the  carrier  that  he  be 
permitted  to  take  these  circumstances  into  consideration  in 
determining  the  rate  or  amount  of  his  compensation.  His 
charges  must  therefore  be  reasonable,  and  he  must  not  unjust- 
ly  discriminate  against  others,  and  in  determining  what  would 
amount  to  unjust  discrimination  all  the  facts  and  circum- 
stances  must  be  taken  into  consideration.    This  raises  a  ques- 
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tion  of  fact,  Which  must  ordinarily  be  determined  by  the  trial 
court.  The  question  as  to  whether  there  was  unjust  discrim- 
ination embraced  in  the  provisions  of  the  contract  does  not 
appear  to  have  been  determined  by  the  referee,  for  no  find- 
ing of  fact  appears  upon  that  subject.  Neither  does  it  appear 
that  he  was  requested  to  find  upon  that  question,  and  conse- 
quently there  is  no  exception  to  the  refusal  to  find  thereon. 
Unless,  therefore,  we  can  determine  the  question  as  one  of 
law,  there  is  nothing  upon  this  subject  presented  for  review 
in  this  court. 

Is  the  provision  of  the  contract,  therefore,  providing  for  a 
rebate  01^15  cents  per  ton  from  the  regular  tariff  rates,  an  un- 
just discrimination  as  a  matter  of  law  ?  Had  this 
ScUoM«*'  provision  stood  alone,  unqualified  by  other  pro- 
visions, without  the  circumstances  under  which  it 
was  executed  explaining  the  necessity  therefor,  we  should  be 
inclined  to  the  opinion  that  it  did  provide  for  an  unjust  discrim- 
ination ;  but,  upon  referring  to  the  contract,  we  see  that  the 
rebate  was  agreed  to  be  paid  in  consideration  for  the  dock 
and  coal  pocket  which  was  to  be  constructed  upon  the  de- 
fendant's premises  at  an  expense  of  $17,000,  in  part  for  the 
use  and  convenience  of  the  defendant.  Quintard  was  to  load 
all  the  cars  with  the  coal  that  was  to  be  transported.  It  was 
understood  that  a  large  quantity  of  coal  was  to  be  shipped 
over  defendants'  line,  thus  increasing  the  business  and  in- 
come of  ithe  company.  The  facilities  which  Quintard  was 
to  provide  for  the  loading  of  the  coal,  his  services  in  loading 
the  cars,  the  large  quantities  which  he  was  to  ship,  in  connec- 
tion with  the  large  sums  of  money  that  he  had  expended  in 
the  erection  of  the  dock,  in  part  for  the  use  and  accommoda- 
tion of  the  defendant,  are  facts  which  tend  to  explain  the  pro- 
vision of  the  contract  complained  of, 'and  render  it  a  question 
of  fact  for  the  determination  of  the  trial  court  as  to  whether  or 
not  the  rebate,  under  the  circumstances  of  this  case,  amounted 
to  an  unjust  discrimination,  to  the  injury  and  prejudice  of 
others.  Therefore,  in  this  case,  the  question  is  one  of  fact, 
and  not  of  law ;  and,  inasmuch  as  the  discrimination  has  not 
been  found  to  be  unjust  or  unreasonable,  the  judgment  can- 
not be  disturbed. 

The  defendant  in  its  answer  alleged  that  the  rebates  accru- 
ing between  the  ist  day  of  January  and  the  31st  day  of  Octo- 
ber, 1879,  were  waived  by  the  parties.  The  referee,  upon  re- 
quest, refused  to  find  that  this  was  the  case,  and  an  exception 
was  taken  to  such  refusal.  Had  we  been  sitting  as  a  trial 
court,  it  is  possible  we  should  have  reached  a  different  con- 
clusion, but  on  review  the  evidence  is  too  meager  and  indefi- 
nite to  justify  a  reversal.  The  judgment  should  be  affirmed 
with  costs.     All  concur. 
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Unjust  Discrimination — Agreements  to  Give  Special  Rates,  Rebates,  etc^ 

See  Bayles  t/.  Kansas  Pac.  R.  Co.,  (Colo.)  a;ite;  p.  42,  note  p.  55. 
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Railway  Commissioners  and  Distington  Iron  Company, 

Limited. 

(Z.  y?.,  22  Q.  B.  Div,  642.) 

Excessive  Charges— Neglect  to  afford  "  Reasonable  Facilities*'— Jurisdiction 
of  Commissioners. — The  mere  refusal  by  a  railway  company  to  receive  and 
forward  the  traffic  of  persons  in  general  except  upon  prepayment  of  charges 
somewhat  in  excess  of  the  maximum  authorized  rates  is  not  a  (denial  of 
•*  reasonable  facilities/'  nor  subjecting  the  senders  of  such  traffic  to  "  un- 
due or  unreasonable  prejudice  or  ,di  sad  vantage  "  within  the  meaning  of  the 
Railway  and  Canal  Traffic  Act,  1854,  {17  &  18  Vict.  chap.  31),  §  2,  or  the 
Regulation  of  Railways  Act,  1873  (36  &  37  Vict.  chap.  48),  and  the  Railway 
Commissioners  have  no  jurisdiction  under  those  Acts  to  restrain  a  railway 
company  from  making  such  charges,  and  cannot  give  themselves  jurisdic- 
tion by  finding  as  a  fact  that  the  demand  of  prepayment  of  such  charges 
is  a  denial  of  **  reasonable  facilities  "  or  subjecting  persons  or  their  traffic 
to  "  undue  or  unreasonable  prejudice  or  disadvantage  "  within  17  &  18  Vict. 
chap.  31,  §  2. 

Rules  calling  upon  the  Railway  Commissioners  and  the 
Distington  Iron  Company,  Limited,  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue  to  prohibit  them  from  further 
proceeding  in  the  matter  of  a  certain  order  of  August  11, 
1888. 

The  Distington  Iron  Company  filed  an  application  to  the 
Railway  Commissioners  against  the  London  and  North  West- 
ern Railway  Company,  and  the  Furness  Railway  Company, 
and  the  Cleator  and  Workington  Junction  Railway  Company, 
and  complained  that  the  applicants*  mineral  traffic  over  the 
respondent  companies'  railways  was  improperly  charged  a 
terminal  of  2d,  a  ton,  and  was  thereby  subjected  to  an  undue 
prejudice  and  disadvantage  in  competition  with  similar  traffic 
of  other  works  seeking  the  same  markets,  and,  after  alleging 
facts  in  support  of  the  complaint,  prayed  inter  alia,  for  a  re- 
straining order.  Answers  were  filed  in  denial  by  the  railway 
companies,  who,  with  the  exception  of  the  Cleator  and  Work- 
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ington  Railway  Company,  disclaimed  any  right  to. charge  a 
terminal. 

At  the  hearing  the  application  was  ammded  by  adding  a 
paragraph  stating,  in  the  alternative,  that  the  respondents  re- 
fused to  carry  the  traffic  of  the  applicants  except  on  payment 
of  rates  or  charges  exceeding  the  maximum  amounts  which 
the  respondents  were  entitled  to  charge,  and  thereby  sub- 
jected the  applicants*  traffic  to  undue  prejudice  and  disad- 
vantage ;  and  that  the  applicants  had  furnished  the  respondents 
with  particulars  of  the  overcharges  on  which  they  relied; 
they  contended  that  the  maximum  charge  which  the  respond- 
ents were  entitled  to  make  was  i\d.  per  ton  per  mile,  and 
prayed  for  an  order  restraining  the  respondents  from  contin- 
uing so  to  subject  the  said  traffic  to  undue  prejudice  and  dis- 
advantage. 

Counsel  for  the  railway  companies  objected  that  the  com- 
missioners had  no  jurisdiction,  inasmuch  as  the  coniplaint  was 
only  of  an  overcharge,  and  that  as  it  was  not  alleged  that  any 
other  traders  or  class  of  traffic  had  been  unduly  preferred,  or 
that  the  applicants  were  subjected  to  any  prejudice  or  disad- 
vantage  other  than  the  necessity  of  paying  tnis  overcharge, 
no  violation  of  the  Railway  and  Canal  Traffic  Act,  1854  (17  & 
18  Vict.  chap.  31),  §  2,  or  of  the  Regulation  of  Railways  Act, 
'^73  (36  &  37  Vict,  chap,  48),  was  disclosed.  They  relied  on 
Great  Western  R.  Co.  v.  Railway  Commissioners  and  James 
Brown,  L.  R.,  7  Q.  B.  Div.  182.  .The  Commissioners  were 
of  opinion  that  they  had  jurisdiction,  and  heard  the  case,  and 
made  the  order  of  August  11,  1888,  by  which  they  found 
that  the  railway  companies  had  refused  to  carry  iron  ore  of 
the  applicants  except  on  the  payment  by  them  of  rates  in 
excess  of  the  maximum  authorized  rates,  and  had  thereby 
subjected  the  applicants  to  undue  and  unreasonable  prejudice 
and  disadvantage,  and  ordered  and  enjoined  the  railway  com- 
panies to  desist  from  so  doing.  The  pleadings,  the  decision 
of  the  Commissioners,  and  the  terms  of  the  order  are  more 
fully  stated  in  the  judgment  of  this  Court. 

Sir  R.  E.  Webster,  Attorney  General,  {R.  S.  Wright,  with 
him),  for  the  Distington  Iron  Company,  showed  cause. 

Sir  H,  James  ,  Q.  C.,  (Pope,  Q.  C,  Littler,  Q.  C,  arid  Ernest 
Moon  with  him)  for  the  London  and  North  Western  and  Fur- 
ness  Railway  Companies. 

Balfour  Browne,  Q.  C,  {MeCall  with  him),  for  the  Cleator 
and  Workington  Railway  Company. 

HuDDLESTON,  B. — I  am  of  opinion  that  the  rules  should  be 
made  absolute.  The  Distington  Company  applied  to  the 
Railway  Commissioners  to  act  under  §  2  of  the  Act  of  1854 
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because  the  power  to  deal  with  these  questions  was  eiven  to 
the  Court  of  Common  Pleas  by  the  Railway  and  Canal  Traffic 
Act,  1854,  and  then  that  power  was  transferred  to  the  Rail- 
way Commissioners  by  the  Regulation  of  Rail- 
ways Act,  1873.  The  2nd  section  of  the  Act  of  Pow«nof 
1854  is  in  substance  re-enacted  in  the  Act  of  1873,  I^lHTwrt!*" 
with  some  additions,  but  for  convenience  we  may 
refer  to  the  section  as  it  appears  in  the  statute  of  1854.  "  The 
first  observation  which  arises  upon  this  enactment,"  said  Lord 
Selborne  in  South  Eastern  R.  Co.  v.  Railway  Commission- 
ers, L.  R.,  6  Q.  B.  Div.  586,  at  p.  591,  "  is,  that  it  does  not  en- 
able the  Commissioners  to  impose  upon  a  railway  company 
any  new  duties  or  obligations  depending  upon  any  mere  ex- 
ercise of  the  Commissioners'  own  judgment.  Their  authority 
is  only  to  enquire  into  and  to  prevent  violations  or  contraven- 
tions of  the  statute ;"  and  in  Great  Western  R.  Co.  v.  Rail- 
way Commissioners  and  James  Brown,  L.  R.,  7  Q.  B.  Div. 
182,  at  b.  193,  2  Am.  &  Eng.  R.  Cas.  617,  Bramwell,  L.  J., 
said :  "  I  think  one  ought  not  to  suppose  that  the  legislature 
intended  to  g^ve  to  the  commissioners  a  jurisdiction  in  matters 
which  could  be  quite  as  well  exercised  by  the  ordinary  courts 
of  justice."  Those  observations  shew  that  the  commission- 
ers have  no  authority  except  that  which  is  given  them  by  the 
statute,  and  that  where  there  is  power  in  the  ordinary  courts 
of  justice  to  afford  redress  it  is  not  probable  that  the  commis- 
sioners would  have  jurisdiction. 

What,  then,  is  submitted  to  their  jurisdiction  under  §  2  of 
the  Railway  and  Canal  Traffic  Act,  1854?  The  first  part  re- 
lates to  reasonable  facilities  for  receiving  and  for- 
warding the  traffic.  The  second  part  ofthat  sec-  ''"'•»'^»*^"«»» 
tion  is  all  one,  as  Sir  Henry  James  pointed  out ;  it  is  not  fwo 
as  the  Attorney  General  suggested,  but  it  is  with  reference 
to  giving  undue  or  unreasonable  preference  or  advantage, 
or  causing  undue  or  unreasonable  prejudice  or  disadvantage 
in  any  respect  whatsoever.  The  terms  are  "  preference  and 
advantage,'*  "  prejudice  and  disadvantage,**  correlative  terms. 
Then  the  third  part  is  with  reference  to  continuous  lines  of 
communications  and  railways.  That  is  not  my  view  of  it  only, 
but  that  is  the  view  which  the  late  LuSH,  J.,  took  in  South 
Eastern  Ry.  Co.  v.  Railway  Commissioners,  L.  R.,  5  Q.  B.  Div. 
217,  and  was  the  division  approved  of  by  Lord  Selborne  in 
his  judgment  in  that  case  in  the  court  of^  appeal.  L.  R.,  6  Q. 
B.  Div.  586,  at  pp.  591-2.  Those  are  the  three  heads — first, 
facilities  ;  secona,  preference  and  advantage  or  disadvantage ; 
and  third,  continuous  lines — over  which  the  legislature  gives 
the  Railway  Commissioners  jurisdiction  and  powen  Before 
I  read  the  words  of  §  2,  let  me  see  what  was  the  application 
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of  the  Distington  Iron  Company;  and  it  is  remarkable  how 
vague  and  how  inconclusive  the  pleadings  are. 

The  original  application  referred  principally  to  terminal 
charges;  and  in  particulars  given  by  the  Distington  Iron 
Company  they  undertook  "not  to  call  any  evidence 
db»*'ei!*  ^"  support  of  the  complaint  contained  in  the  sec- 
ond paragraph  of  the  application  that  the  appli- 
cants' traffic  is  subjected  to  any  undue  prejudice  and  disad- 
vantae^e  in  competition  with  similar  traffic  of  other  works/' 
and  although  that  may  only .  ap^ly  to  the  second  paragraph 
which  is  with  reference  to  terminal  charges,  it  clearly  shows 
that  any  questionjof  the  traffic  being  subject  to  undue  prej- 
udice and  disadvantage  in  competition  with  similar  traffic  of 
other  works  was  abandoned  oy  the  applicants.  I  should 
think  that  when  the  Distington  Company  found  themselves  in 
a  stress  by  the  terminal  charges  being  disclaimed,  and  a  ques- 
tion of  costs  arose,  they  sought  to  get  the  commissioners  to 
add  the  amendment :  and  it  is  the  more  remarkable,  because 
in  the  answer  by  the  London  and  North  Western  and  the 
Furness  Company,  and  in  the  subsequent  answer  in  the  same 
terms  by  the  Cleator  and  Workington  Junction  Railway 
Company,  they  deny  the  statement  that  the  applicants*  traf- 
fic or  any  is  charged  with  a  terminal,  or  that  tne  applicants 
are  subject  to  any  undue  prejudice  or  disadvantage.  Those 
were  the  two  charges  made,  terminals  and  undue  prejudice 
and  disadvantage  with  reference  to  the  terminals,  not  with 
reference  to  anything  else.  There  is  nothing  said  about  be- 
ing exposed  to  greater  charges,  or  being  prejudiced  because 
there  are  greater  charges.  I  find  that  when  the  Distington 
Company  reply  to  the  answer  of  the  railway  companies,  they 
join  issue  and  say  "that  the  respondents  have  charged  and  con- 
tinue to  charge  to  the  applicants*  rates  exceeding  the  maximum 
rates  which  the  respondents  are  entitled  to  charge,**  and, "  if  the 
said  charges  cannot  be  justified  as  including  terminals  at  Dis- 
tington, they  cannot  be  justified  at  all.**  It  is  conclusive  to  my 
mind  that  what  they  meant  in  the  reply  was  this : — True,  termi- 
nal charges  are  disclaimed,  but  we  rely  upon  excessive  charges 
— not  excessive  charges  as  suggested  aiterwards  by  the  rail- 
way commissioners,  but — excessive  charges  generally.  If  I 
am  right  in  supposing  that  was  the  real  question,  there  can- 
not be  a  doubt  that  the  railway  commissioners  have  no  juris- 
diction whatsoever,  for  Brown*s  Case,  L.  R.,  7  Q.  B.  D.  182,  2 
Am.  &  Eng.  R.  Cas.  617,  decided  that  the  question  of  excess- 
ive charges  was  not  a  question  for  the  railway  commis- 
sioners, because  the  parties  would  have  their  remedy  in 
the  courts.  If  the  railway  charges  were  excessive  they 
could  go  into  the  county  court  or  superior  court,[and  recover 


Digitized  by  VjOOQ IC 


VOL.  40]    EXCESSIVE  CHARGES — ''  REASONABLE  FACILITIES."   63 

the  surplus;  or  if  such  charges  were  only  threatened,  the 
parties  could  go  into  the  courts  and  obtain  an  injunction. 

When  the  case  came  before  the  railway  commissioners 
there  was  obviously  a  disinclination  on  their  part  to  recog- 
nize Brown's  Case,  L.  R.,  7  Q.  B.  D.  182,  2  Am.  &  Eng.  R.  Cas. 
617,  and  thejr  seem  to  have  struggled  to  escape  from  the  ef- 
fect of  it.  The  only  question  on  the  replication  was  the  issue 
of  excessive  charges,  and  the  commissioners  gave  the  go- 
bye  to  that ;  and  it  would  puzzle  anybody  to  ascertain  from 
their  decision  whether  they  proceeded  upon  the  first  or  on 
the  second  part  of  the  2nd  section,  because  at  one  time  they 
base  their  decision  upon  "  facilities,"  at  another  time  they 
base  it  upon  "  prejudice  and  disadvantage."  Then  they  came 
to  a  conclusion,  which  in  substance  says.  We  do  not  decide 
upon  the  pleadings  as  they  originally  stood;  but  we  decide 
upon  the  addition  or  rider  to  the  pleadings.  [The  learned 
judge  read  it.] 

But  before  I  examine  the  judgment  of  the  railway  com- 
missioners, let  me  see  what  is  the  real  meaning  of  the  2nd 
section  according  to  my  humble  judgment.  I  cfis- 
miss  the  third  part,  because  the  question  of  contin-  ^cuuie^** 
uous  lines  does  not  arise  at  all.  The  first  is  the  *  *** 
question  ofjfacilities.  **  Every  railway  company,  canal  com- 
pany, and  railway  and  canal  company,  shall,  according  to 
their  respective  powers,  afford  all  reasonable  facilities  for  the 
receiving  and  forwarding  and  delivering  of  traffic  upon  and 
from  the  several  railways  and  canals  belonging  to  or  worked 
by  such  companies  respectively,  and  for  the  return  of  car- 
nages, trucks,  boats,  ana  other  vehicles."  What  is  the  mean- 
ing of  "facilities"?  It  is  clear  that  the  word  has  no  reference 
to  excessive  charges  at  all,  but  is  used  with  reference  to  the 
convenience  to  be  afforded  in  receiving  and  forwarding  and 
delivering  traffic,  and  so  on,  and  the  return  of  carriages ;  and 
that  that  is  the  right  view  appears  from  the  judgment  of 
Brett,  L.  J.,  in  South  Eastern  R.  Co.  v.  Railway  Commission- 
ers,  L.  R.,  6  Q.  B.  D.  586,  at  p.  600,  when  speaking  of  facili- 
ties, he  said:  "Their  jurisdiction" — that  is  the  railway  com- 
missioners* jurisdiction — "  was  further  confined  to  this,  that 
they  could  only  properly  deal  with  matters  which  might  fa- 
cilitate or  impede  the  receiving,  forwarding,  or  delivering  of 
passengers  or  goods  upon  or  from  the  existing  railways  or 
stations ;  they  had  no  jurisdiction  to  entertain  or  deal  with 
matters  otherwise  affecting  passengers  and  goods."  And  in 
Great  Western  R.  Co.  v.  Railway  Commissioners,  L.  R.,  7  Q. 
B.  D.  182,  at  p.  196,  2  Am.  &  Eng  R.  Cas.  617,  Cotton,  L.  J., 
said  :  "  Now,  what  I  think  comes  within  those  words  *afford 
ail  reasonable  facilities,'  is  the  providing  proper  accommoda- 
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tion  in  the  stations  and  in  the  carriages  for  the  receiving^  and 
forwarding  passengers,  and  for  getting  them  in  ana  out 
of  their  carriages  and  the  like.  The  mere  fact  that  the  charge 
is  beyond  that  which  parliament  has  sanctioned  is  not,  in  my 
opinion,  a  refusal  to  afiford  reasonable  facilities.  It  may  be 
the  charges  are  so  excessive,"  and  so  on.  Those  two  author- 
ities show  that  upon  a  question  of  excessive  charges  the  au- 
thority of  the  railway  commissioners  on  this  portion  of  the 
Act — namely,  as  to  the  reasonable  facilities — cannot  be  im- 
ported. That  being  gone,  now  let  me  see  what  is  the  only 
portion  of  the  Act  upon  which  they  can  act.  That  is  the  sec- 
ond: "And  no  such  company  shall  make  or  give  any  undue 
or  unreasonable  preference  or  advantage  to  or  in  favor  of  any 
particular  person  or  company,  or  any  particular  description 
of  traffic,  in  any  respect  whatsoever."  Nor  shall  any  such 
company  subject  any  particular  person  or  company,  or  any 

E articular  description  of  traffic,  to  any  undue  or  unreasona- 
le  prejudice  or  disadvantage  in  any  respect  whatsoever.** 
Those  words,  "undue  or  unreasonable  preference  or  advan- 
tage,** and  "  prejudice  or  disadvantage,**  must,  as  it  appears  to 
me,  mean  a  preference  or  a  prejudice  with  reference  to  com- 
peting parties — an  inequality,  an  unfairness,  with  reference  to 
others,  or  a  prejudice  toother  works  and  cannot  mean  that  be- 
cause there  are  excessive  charges  a  prejudice  arise  to  the  ap- 
plicants, for  that  is  all  that  remains.  All  that  the  applicants  can 
say  here  is — you  charge  us  too  much,  but  we  dare  not  say  that, 
because  Brown's  Case,  L.  R.  7  Q.  B.  D.  1 82, 2  Am.  &  Eng.  R.  Cas. 
61 7,  is  decisive  ;therefore  we  will  say  you  prejudice  us  because 
you  charge  us  too  much.  Then  they  try  to  avail  themselves 
of  a  very  refined  distinction,  saying  that  in  effect  the  over- 
charge is  a  refusal  to  carry,  and  therefore  they  are  prejudiced 
— I  will  deal  with  that  presently — and  they  try  to  do  so  in 
consequence  of  some  dicta  of  Brett  and  Cotton,  L.  JJ.,  in 
Brown's  Case,  L.  R.  7  Q.  B.  D.  1 82, 2  Am.  &  Eng.  R.  Cas.  617,  but 
I  fail  to  see  anything  in  those  dicta  to  support  that  proposi- 
tion. Brett,  L.  J.,  says :  "If  there  were  a  statement  in  the 
complaint  that  the  overcharge  was  done  with  the  intent  to 
stop  the  running  of  a  train  or  prevent  a  certain  number  of 
trains  going,  as  at  present  advised  I  should  think  it  was  a 
matter  within  the  jurisdiction  of  the  railway  commissioners" 
(at  p.  196).  I  should  myself  doubt  whether  it  was  so.  If, 
however,  this  had  been  a  decision  of  the  Lord  Justices,  I 
should  have  felt  bound  by  it;  but  it  is  not,  it  is  obiter  dictum. 
To  the  same  effect  isa  passage  to  be  found  in  Cotton,  L.  J.'s, 
judgment.  But  that  is  a  very  different  thing  to  anything  that 
has  been  found  here.  I  dare  say  if  the  railway  commission- 
ers had  had  their  attention  called  to  that,  they  might  just  as 
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well  have  arrived  at  the  conclusion  that  the  alleged  overcharge 
was  done  with  intent,  as  at  the  conclusion  they  have  arrived 
at — namely,  that  it  was  done  to  prejudice. 

I  look  at  the  judgment  of  the  railway  commissioners.  Sir 
Frederick  Peel  left  the  question  of  law  to  the  legal  commis- 
sioner, now  Sir  Alexander  Miller.  That  learned  commissioi\- 
er  said  :  **  In  this  case  the  presence  of  those  allegations  upon 
the  absence  of  which  the  judges  relied  in  that  case"  (that  is 
referring  to  Brown's  Case),  **  is  sufficiently  alleged.  It  ap- 
pears that  the  applicants  not  only  remonstrated  against  the 
charges  as  excessive  in  themselves,  but  as  calculated  to  injure 
their  business,  that  they  formally  announced  in  writing  their 
intention  not  to  pay  more  than  the  legal  charges,  and  that 
thereupon  the  companies  told  them  that  unless  that  letter 
was  withdrawn,  they  would  not  receive  or  carry  the  traffic." 
That  certainly  is  contrary  to  the  evidence ;  there  is  nothing 
in  the  evidence  to  say  that  it  was  calculated  to  injure  theif 
business,  and  so  on.  "  This,  in  our  opinion,  amounted  to  a 
distinct  tender  by  the  applicants,  and  refusal  by  the  company, 
of  the  sums  alleged  by  the  former  to  be  the  proper  amounts.'* 
I  do  not  think  it  does.  He  referred  to  two  letters,  and  those 
two  letters  when  read  will  not  support  this  sug^gestion.  **Of 
course,  in  considering  the  question  of  jurisdiction,  we  must 
assume  the  allegations  to  be  true.  Now,  we  are  clearly  of 
opinion,  and  the  observations  of  the  judges  in  Brown's  Case, 
L.  R.  7  Q.  B.  D.  182  ;  2  Am.  &  Eng.  R.  Cas.  617,  serve  to  point 
to  the  same  conclusion,  that  a  refusal  to  receive  and  carry 
traffic  except  upon  terms  which  the  company  are  not  war- 
■  ranted  in  exacting,  is  a  denial  of  reasonable  facilities  within 
the  meaning  of  the  Act.  And  is  also,  when  the  sender  of  the 
traffic  is  thereby  injured  or  inconvenienced  in  the  conduct  of 
his  business,  an  undue  prejudice  and  disadvantage  to  such 
sender."  How  does  he  make  that  out?  No  doubt  if  the  rail- 
way companies  require  certain  charges  which  are  more  than 
legitimate  charges,  and  the  sender  refuses  to  pay  them,  he  may 
be  prejudiced  by  that;  and  so  was  Brown.  "And  from  the 
character  of  this  prejudice  there  is  an  obvious  distinction 
between  passenger  and  goods  traffic.  It  may  very  well  be 
that  as  to  the  former  all  that  is  required  in  the  way  of  facili- 
ties is  that  proper  carriages  should  be  provided,  and  trains 
despatched  at  convenient  times,  and  at  reasonable  rates  of 
speed,  because,  as  to  all  other  matters,  the  passenger  can  help 
himself" — I  do  not  understand  that  exactly,  because  passen- 
gers and  goods  are  placed  on  the  same  footing — "  but  in  the 
case  of  goods  all  that  a  sender  can  do  is  to  deliver  or  ofifer 
the  traffic  to  a  company,  and  if  they  refuse  to  receive  it,  or, 
receiving,  duly  to  forward  it,  he  is  as  completely  denied  rea- 
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sonable  facilities  for  its  transmission  as  if  the  company  had 
wilfully  neglected  to  provide  the  physical  appliances  necessa- 
ry  for  its  business."  Now  has  the  learned  commissioner  de- 
cided upon  the  ground  of  reasonable  facilities,  or  has  he  de- 
cided  upon  the  ground  of  advantage  or  disadvantage,  pref- 
erence or  prejudice.  It  is  impossible  to  tell.  1  look  first, 
therefore,  to  see  what  is  the  order  that  is  drawn  up.  The 
^rder  recites  that  terminal  charges  are  disclaimed,  and  then 
Hhat  the  applicants  obtained  leave  to  amend  their  application; 
and  then  the  amendment  is  stated :  **  Whereby  the  applicants 
alleged  that  they  and  their  traffic  were  subject  to  unaue  and 
unreasonable  prejudice  and  disadvantage,  and  prayed  for  an 
injunction  restraining  the  respondents  from  continuing  to 
subject  their  traffic  to  such  undue  prejudice  and  disadvan- 
tage.'* Then  the  commissioners  **  Find  and  determine  that 
except  as  to  iron  ore,  the  said  railway  companies  do  not  sub- 
ject the  applicants  or  their  traffic  to  any  undue  or  unreason- 
able prejudice  or  disadvantage.  And  as  to  the  iron  ore  we 
find  that  the  said  railway  companies  have  refused  to  carry 
such  traffic  for  the  applicants  to  their  works  at  Distington, 
except  on  the  payment  by  the  said  applicants  to  the  said  rail- 
way companies  for  the  conveyance  of  such  traffic,  of  rates  or 
charges  in  excess  of  the  maximum  rates  which  the  said  rail- 
way companies  respectively  are  authorized  to  charge  for  the 
conveyance  of  such  traffic" — that  is  Brown's  Case,L.  R.  7  Q. 
B.  D.  182,  6  Am.  &  Eng  R.  Cas.  617— "and  have  threatened 
to  refuse  such  traffic  for  conveyance  on  their  railways  except 
upon  prepayment  of  such  excessive  and  illegal  charges." 
What  is  really  the  meaning  of  that  except  that  the  railway 
companies  have  made  excessive  charges?  That  may  be  the 
case,  but  that  is  all  that  it  amounts  to.  Then  it  is  said  that 
because  those  excessive  charges  are  claimed  there  is  an  un- 
due prejudice  or  an  undue  disadvantage  to  the  applicants. 
*'  And  we  order  and  enjoin  the  said  railway  companies,  and 
each  of  them  respectively,  to  desist  from  subjecting  the  said 
applicants  to  sucn  undue  and  unreasonable  prejudice  and  dis- 
advantage as  aforesaid."  I  must  come  to  the  conclusion  that 
the  railway  commissioners,  finding  they  could  not  base  their 
judgment  upon  the  question  of  lacilities,  have  set  up  this 
second  part  of  the  case — the  preference  or  advantage,  preju- 
dice or  disadvantage;  and,  for  the  purpose  of  giving  them- 
selves jurisdiction,  have  found  that  tne  excessive  charges  are 
a  prejudice  and  disadvantage.  That  is  the  meaning  of  it. 
No  court  can  give  itself  power.  It  cannot  give  itself  juris- 
diction by  a  finding  which  is  not  a  proper  finding;  and  in  this 
case  it  appears  to  me  that  the  whole  substance  of  the  applica- 
tion of   the  Distington  Iron  Company  was  a  last   resource. 
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Their  first  complaint  was  of  terminal  charges;  when  those 
were  explained  they  were  put  out  of  court;  and  when,  to  re- 
cover themselves,  they  based  their  whole  case  on  excessiv  e 
charges,  they  were  met  by  Brown's  Case,  L.  R.  7  Q.  B.  D.  182; 
2  Am.  &  Eng.  R.  Cas.  617,  and  tried  to  get  rid  of  Ihat  by  urg- 
ing  that  there  was  a  letter  written  which  might  have  had  the 
effect  of  preventing  people  sending  goods  by  the  railway,  and 
therefore  there  was  a  prejudice  or  disadvantage.  It  is,  in 
substance,  saying  there  is  a  prejudice  or  disadvantage  from 
the  excessive  charges.  This  is  the  real  meaning  and  the  real 
finding.  That  is  bad,  being  directly  opposed  to  Brown's  Case, 
L.  R.  7  Q.  B.  D.  182;  2  Am.  &  Eng.  R.  Cas.  617  ;  and  I  am 
therefore  of  opinion  that  this  prohibition  must  ^o,  and  go  on 
the  ground  that  the  railway  commissioners  had  no  jurisdic- 
tion to  entertain  this  question,  because  the  Distin^ton  Iron 
Company  have  their  ample  remedy  in  the  courts  ot  justice. 

Manisty,  J. — I  am  also  of  opinion  that  these  rules  must  be 
made  absolute.     The  question  is  simple,  w^hether  or  not  the 
railway  commissiorners  had  the  power  to  make  the 
order  which  they  did  make  on  August   11,    1888.  l^f^'^^^ 
No  doubt  there  had  been  amendments  and  varia-  musioners. 
tions  of  the  complaint,  but  in  the  result  it  came  to 
one  simple  question,  whether  or  not  the  alleged  overcharge 
by  the  railway  companies,  not  upon  one  individual,  but  upon 
all  who  were  using  that  part  of  the  line,  was  within  the  act 
of  17  and  18  Vict.  chap.  31 — whether  or  not,  if  a  railway  com- 

Eany  make  an  allegea  excessive  charge,  that  is  a  question  to 
e  tried  in  the  Queen's  Bench  Division,  or  perhaps  in  the 
chancery  division,  of  the  high  court  of  justice.  It  is  a  ques- 
tion of  law,  coupled,  no  doubt,  with  fact,  but  the  fact  is  sim- 
ply that  the  railway  company  has  sought  to  charge  more 
than  the  maximum  rate  allowed.  All  the  rest,  in  this  case,  is 
out  of  the  question.  No  d6ubt  Sir  Frederick  Peel  went  into 
a  number  of  questions,  but  he  left  the  law  to  the  learned 
commissioner,  now  Sir  Alexander  Miller.  He  says  :  *'  We 
are  clearly  of  opinion,  and  the  observations  of  the  judges  in 
Brown's  Case  serve  to  point  to  the  same  conclusion,  that 
a  refusal  to  receive  and  carry  traffic  except  upon  terms  that 
the  company  are  not  warranted  in  exacting  is  '* — what  ? — **  a 
denial  01  reasonable  facilities  within  the  meaning  of  the  act, 
and  is  also,  when  the  sender'of  the  traffic  is  thereby  injured 
or  inconvenienced  in  the  conduct  of  his  business,  an  undue 
•prejudice  and  disadvantage  to  such  sender.*' 

That  is  the  ground  of  the  decision,  and  the  order  made 
upon  it  is,  "^Ve  find  that  the  railway  companies  have  refused 
to  carry,  except  on  the  payment  by  the  applicants  to  the  rail- 
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way  companies  of  rates  and  charges  in  excess  of  the  maxi- 
mum rates  which  they  are  authorized  to  charge,  and  that  the 
railway  companies  thereby  subject  the  applicants  to  undue 
and  unreasonable  prejudice  ana  disadvantage."  There  is  not 
a  word  there  about  facilities.  **And  we  order  and  enjoin  the 
>\  said    railway  companies,  and  each  of  them  respectively,  to 

V  desist  from  subjecting  the  applicants  to  '* — what  ? — **  to  such 

undue  and  unreasonable  prejudice  and  disadvantage."  But,  ac- 
cording to  the  au  thorities,  that  is' not  a  question  which  they  have 
aright  to  try.  This  is  a  question  to  be  tried  in  the  ordinary  way, 
by  the  ordinary  tribunals.  The  mere  charging  of  an  alleged 
excess — the  railway  companies  say  it  is  not  an  excess,  the 
applicants  say  itis — isaquestion  which  it  has  been  decided  over 
and  over  again  is  not  the  subject  of  an  order  by  the  railway 
•  commissioners.   It  may  be  of  assistance  in  dealing  with  similar 

cases  if  we  look  at  the  way  in  which  the  court  of  common 
pleas  dealt  with  this  sort  01  case  after  the  act  passed.  There 
the  law  was  clearly  defined,  and  not  only  defined,  but  it  was 
held  by  learned  judges  that  such  a  question  of  an  excessive 
charge  upon  all  who  are  sending  on  traffic  on  a  railway  is  not 
within  the  jurisdiction  of  the  railway  commissioners — it  was 
not  within  the  jurisdiction  of  the  court  of  common  pleas,  and 
not  being  within  the  jurisdiction  of  the  court  of  common 
pleas,  it  cannot  be  within  the  jurisdiction  of  the  commission- 
ers. 

[The  learned  judge  referred  to  In  re  Caterham  R.  Co.,  i  C. 
B.  (N.  S.)  410 ;  kansome  and  Geard  v.  Eastern  Counties  R. 
Co.,  I  C.  B.  (N.  S.)  437 ;  In  re  Harris  and  Cockermouth  R. 
Co,  3  C.  B.  (N.  S.)  693.] 

Then  there  is  the  opinion  of  the  late  COCKBURN,  C.  J.,  and 
BvLES,  J.,  as  to  when  the  act  applies.  It  had  been  stated  in 
former  cases,  that  if  there  was  a  remedy,  otherwise  than  by 
going  to  the  commissioners,  you  must  resort  to  that  remedy, 
and  in  Bennett  v.  Manchester,  Sheffield  &  Lincolnshire  R. 
Co.,  6  C.  B.  (N.  S.)  707,  at  p.  714,  Cockburn,  C.  J.,  says: 
"  Why  not  proceed  by  the  remedies  you  had  before  the  pass- 
ing 01  Mr.  Card  welFs  act?  I  cannot  think  the  statute  was 
intended  to  apply  where  a  remedy  before  existed.  I  can  refer 
to  several  cases  in  which  he  made  the  same  observations. 
Then  Byles,  J.,  said  this  act  "refers  to  preferences  given  to 
one  person  or  class  of  persons  over  another  in  the  traffic  along 
the  same  railway  or  canal,"  (at  p.  715).  It  had  no  reference, 
therefore,  to  one  navigation  and  another,  or  two  different 
railways.  WiLLES,  J.,  always  held  the  same  opinion,  and  I 
would  refer  to  cases  in  which  he  said  that  if  an  indictment 
could  lie  or  an  action  could  be  maintained  that  concludes  the 
question,  and  it  is  not  a  case  within  the  jurisdiction  of  the 
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railway  commissioners,  for  this  reason,  that  railvva3^s  and 
canals  had  ^iven  rise  to  a  new  state  of  things,  which  required 
new  remedies.  Many  things  in  the  shape  of  preference  and 
undue  advantage,  and  so  on,  were  not  tne  subject  of  any  pro- 
ceeding, either  criminal  or  civil,  and  in  order  to  meet  those 
case§,  powers  were  given  to  the  railway  commissioners  to 
arrange  as  to  traffic  and  as  to  giving  facilities  for  traffic,  and 
as  to  preventing  undue  prejudice,  and  undue  favor  to  differ- 
ent parties.  The  object  of  the  act  was  to  provide  for  cases 
in  which  there  was  no  remedy ;  and  if  the  railway  commis- 
sioners keep  that  in  view,  as  1  dare  say  they  will  in  future, 
there  will  be  no  question. 

The  first  question,  therefore,  always  is :  Is  this  a  case  in 
which  you  can  bring  your  action  ?  If  it  is,  bring  your  action. 
The  question  of  excessive  charge  is  the  subject  of  an  action  ; 
Brown's  Case,  L.  R.  7  Q.  B.  D.  182,  2  Am.  &  Eng.  R.  Cas. 
617,  is  precise  upon  it,  and  exactly  in  point.  Then  there 
was  Pryce  v,  Monmouthshire  Canal  &  R.  Co..  L.  R.  4  App. 
Cas.  197,  which  is  a  very  important  case,  because  it  involved 
a  question  of  charging  what  was  said  to  be  an  excess,  and 
also  a  charge  for  stopping  and  a  charge  for  terminals.  Nine- 
teen actions  were  brought,  and  they  were  consolidated  and  a 
case  stated.  That  case  came  before  the  court,  and  went  to 
the  exchequer  chamber,  and  to  the  house  of  lords,  and  all  these 
questions  of  excessive  charges,  stoppage,  and  terminals  were 
treated  as  matters  to  be  dealt  with  in  the  ordinary  way  by 
action,  and  the  house  of  lords  held  that  a  charge  for  stoppage 
wa^  legal  and  a  terminal.  I  only  mention  it  as  shewing  tnere 
is  no  doubt  that  all  these  questions  are  questions  to  be  tried 
in  the  ordinary  courts,  and,  if  they  are,  in  my  humble  opinion 
they  are  not  within  the  jurisdiction  of  the  railway  commis- 
sioners.    Rules  absolute. 

Railway  and  Canal  Commission — Jurisdiction — "  Any  Person  Interested" — 
Dividing  Rates  In  Rate  Books. — By  the  Regulation  of  Railways  Act.  1873 
(36  &  37  Vict.  chap.  45),  §  14,  "  Every  railway  company  and  canal  com- 
pany shall  keep  at  each  of  their  stations  and  wharves  a  book  or  books 
shewing  every  rate  for  the  time  being  charged  for  the  carriage  of  traffic, 
other  than  passengers  and  their  luggage,  from  that  station  or  wharf  to  any 
place  to  which  they  book,  including  any  rates  charged  under  any  special 
contract,  and  stating  the  distance  from  that  station  or  wharf  of  every  sta- 
tion, wharf,  siding,  or  place  to  which  any  such  rate  is  charged.  The  com- 
missioners may  from  time  to  time  on  the  application  of  any  person  in- 
terested make  orders  with  respect  to  any  particular  description  of  traffic, 
requiring  a  railway  company  or  canal  company  to  distinguish  in  such  book 
how  much  of  each  rate  is  for  the  conveyance  of  the  traffic  on  the  railway 
or  canal,  for  the  use  of  carriages  or  vessels,  or  for  locomotive  power,  and 
how  much  is  for  other  expenses,  specifying  the  nature  and  detail  of  such 
other  expenses."  Semble,  that  the  expression  "person  interested"  in  §  14 
is  not  limited  to  persons  paying  the  rates  which  are  the  subject  of  the  ap- 
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plication.  Sembie,  (per  Wills,  J.,  and  Mr.  Commissioner  Price),  that  the 
expression  "  person  interested"  in  the  section  includes  any  person  who 
makes  out  by  proper  evidence  that  the  rates  which  he  seeks  to  have  dis- 
tinguished are  really  and  substantially  competitive  rates  with  his  own,  and 
(per  Commissioner  Sir  F.  Peel)  that  it  includes  "  all  persons  who  have  a 
bona  fide  interest  in  knowing  how  the  particular  rates  which  are  the  sub- 
ject of  their  application  are  made  up."  Semble,  that  the  Court  has  power 
under  the  section  to  require  a  railway  company  to  distinguish  rates  in  its 
rate-books  in  ca^es  in  which  the  company  booksjtraffic  to  stations  which 
arc*  not  upon  its  own  line.  Pelsall  Coal  &  Iron  Co.  v,  London  &  N.  W.  R. 
Co.,  L.  R.  23  Q.  B.  Div,  536. 


Fkiedlander 


Texas  &  Pacific  R.  Co. 

{130  U.  S.  416.) 

Bill  of  Lading^Llability  of  Company  for  Fraudulent  Issue. — If  the  sta- 
tion agent  of  a  railroad  company  fraudulently  issues  a  bill  of  lading  for 
goods  not  placed  in  his  possession,  and  delivers  it  to  a  person  acting  in 
collusion  with  him.  the  railroad  company  is  not  liable  to  an  innocent  in- 
dorsee who  acquires  the  bill  of  lading  for  value  and  without  notice. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Texas. 

Friedlander  &  Co.  brought  suit  in  the  District  Court  of 
Texas,  in  and  for  the  county  of  Galveston,  against  the  Texas 
and  F^acific  Railway  Company,  to  recover  for  the  non-delivery 
of  certain  cotton  named  in  an  alleged  bill  of  lading  hereinafter 
described,  of  which  they  claimed  to  be  assignees  for  value, 
their  petition  after  counting  upon  said  bHl  of  lading,  thus 
continuing: 

**  That  the  said  defendant,  fraudulently  contriving  to  avoid 
its  liability  to  these  plaintiffs,  pretends  and  alleges  that  the  said 
cotton  was  not  so  delivered  as  in  and  by  said  bill  of  lading  is 
recited  and  acknowledged,  but  that  the  said  bill  of  lading  was 
executed  without  the  receipt  by  its  said  agent  of  any  of  said 
cotton,  all  of  which  said  pretences  on  the  part  of  the  defend- 
ant, plaintiffs  allege  are  untrue  ;  but  they  say  that  even  if  it 
be  true  that  no  cotton  was  delivered  to  said  defendant  as  in 
and  by  said  bill  of  lading  is  recited  and  acknowledged,  yet  is 
the  defendant  estopped  from  setting  up  that  fact  in  defence  of 
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plaintiffs'  cause  of  action  upon  said  bill  of  lading,  because  these 
plaintiffs  say  that  the  said  bill  of  lading  was  executed  in  form 
negotiable  and  transferable  by  indorsement  under  the  usage 
and  customs  of  merchants,  and  that  these  plaintiffs,  relying 
upon  the  validity  of  said  bill  of  lading  in  all  respects  and  upon 
the  facts  therein  stated,  that  said  cotton  had  been  delivered  to 
said  defendant  as  aforesaid,  and  that  defendant  had  contracted 
to  carry  and  deliver  said  cotton  as  aforesaid,  advanced  to  the 
said  Joseph  Lahnstein  and  paid  out  upon  his  order  and  at  his 
request  and  in  consideration  of  his  said  transfer  of  said  bill  of 
lading  to  these  plaintiffs  the  sum  of  eight  thousand  dollars  on, 
to  wit,  the  loth  day  of  November,  1883,  and  that  said  pay- 
ment was  made  and  advanced  upon  the  faith  of  the  recitals 
and  effect  of  said  bill  of  lading  as  a  contract  to  deliver  the 
cotton  therein  mentioned  as  aforesaid,  and  that  if  the  said 
cotton  was  never  received  by  defendant,  yet  ought  it  to  be  held 
to  the  terms  of  the  said  bill  of  lading  for  the  indemnification 
of  these  plaintiffs  for  said  payment,  with  interest  thereon  from 
the  date  thereof,  because  of  the  fraud  practised  by  the  said 
agent  upon  these  plaintiffs  in  the  issuance  of  said  bill  of  lad- 
ing in  the  ordinary  form  and  manner  wherein  he  was 
authorized  by  the  defenda^nt  to  act,  and  defendants  are  es- 
topped to  deny  that  said  cotton  was  received  as  against  the 
claims  of  these  plaintiffs  for  damages  on  account  of  defendant's 
failure  to  comply  with  said  bill  01  lading  to  the  extent  of  eight 
thousand  dollars, 'with  interest  thereon,  at  the  rate  of  8  per 
cent,  per  annum,  from  the  date  of  payment  thereof  as  afore- 
said ;  and  if  it  be  true,  as  alleged,  that  defendant  received  said 
cotton  in  said  bill  of  lading  mentioned,  then  plaintiff's  claim  of 
defendant  the  full  value  thereof,  to  wit,  the  sum  of  fifteen 
thousand  dollars,  with  interest  thereon  from  and  after  the  6th 
day  of  December,  1883,  when  and  before  which  time  defend- 
ant should  have  delivered  said  cotton  under  said  bill  of  lading, 
according  to  the  true  intent  and  meaning  thereof." 

Defendant  demurred,  and  also  answered,  denying  *'  all  and 
singular  the  allegations  in  the  petition  contained/'  The  case 
was  subsequently  removedto  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Texas,  whereupon  by  leave 
the  defendant  amended  its  answer  by  adding  these  further 
averments : 

**  That  one  E.  D.  Easton,  on  the  6th  of  November,  1883, 
was  the  station  agent  of  defendant  at  Sherman  station,  in 
Grayson  county,  Texas,  on  the  eastern  division  of  defend- 
ant's line  in  Texas,  and  that  as  such  agent  he  was  authoriijed 
to  receive  cotton  and  other  freight  for  transportation  and  to 
execute  bills  of  lading  for  such  cotton  and  other  freight  by 
him  received  for  the  purpose  of  transportation  by  defendant 
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"That  on  the  said  6th  day  of  November,  1883,  the  said 
Easton,  combining  and  confederating  with  one  Joseph  Lahn- 
stein,  did  fraudulently  and  collusively  sign  a  certain  bill  of  lad- 
ing purporting  to  be  his  act  as  agent  of  defendant  where b\'  he 
ialsely  represented  that  defendant  had  received  from  the'said 
Joseph   Lahnstein  two  hundred  bales  of  cotton  in  apparent 

Sooa  order,  to  be  transported  from  Sherman  to  New  Orleans, 
,a.,  and  did  deliver  the  said  false  bill  of  lading  to  the  said 
Joseph  Lahnstein  ;  and  defendant  says  that  in  point  of  fact 
the  said  bill  of  lading  was  executed  by  the  said  Easton  fraud- 
ulently and  collusively  with  the  said  Lahnstein  without  receiv- 
ing any  cotton  for  transportation,  such  as  was  represented  in 
said  bill  of  lading,  and  without  the  expectation  on  the  part  of 
the  said  Easton  of  receiving  any  such  cotton ;  that  the  said 
pretended  bill  of  lading  was  the  one  that  is  set  out  in  the  peti- 
tions of  the  plaintiffs,  and  was  false,  fraudulent  and  fictitious, 
and  was  not  executed  by  defendant  nor  by  its  authority,  and 
that  the  said  Easton  only  had  authority  as  a^ent  aforesaid  to 
execute  and  deliver  bills  of  lading  for  freights  actually  re- 
ceived by  him  for  transportation." 

The  cause  was  submitted  to  the  court  for  trial,  a  jury  be- 
ing waived,  upon  the  following  agreed  statement  of  tacts  : 

**  I  St.  On  November  i6th,  1883,  ^^  Sherman  station,  in 
Grayson  county,  Texas,  on  the  eastern  division  of  the  Texas 
and  Pacific  Railway  Company,  E.  D.  Easton,  agent  for  the 
defendant  at  said  station,  executed  as  such  agent  a  bill  of  lad- 
ing,  of  which  a  copy  is  hereinafter  given,  and  delivered  the 
same  to  Joseph  Lannstein,  the  person  named  in  said  bill  of 
lading. 

"  2nd.  That  said  Easton  was  at  the  time  and  place  aforesaid 
the  regularly  authorized  agent  of  the  defendant  for  the  pur- 
pose of  receiving  for  shipment  cotton  and  other  freight  for 
transportation  by  defendant  over  and  along  its  line  from  Sher- 
man station  aforesaid,  and  that  said  bill  of  lading  was  in  the 
usual  form  and  made  out  upon  the  usual  printed  blanks  in  use 
by  said  defendant  at  said  station,  and  ttiat  said  Easton  was 
authorized  by  said  defendant  to  execute  bills  of  lading  for 
cotton  and  other  freight  by  him  received  for  the  purpose  of 
transportation  by  the  defendant. 

*'  3rd.  That  the  said  Joseph  Lahnstein  indorsed  said  bill  of 
lading  by  writing  his  name  across  the  back  thereof  and  drew 
a  draft  on  the  plaintiffs  in  this  cause  on  or  about  November 
6th,  1883  ^of  which  draft  a  copy  is  hereinafter  givenV  for  the 
sum  of  eight  thousand  dollars,  payable  at  sight  to  tne  order 
of  Oliver  &  Griggs,  and  attached  said  draft  to  said  bill  of  lad- 
ing so  endorsed,  and  on  or  about  November  6th,  1883,  for- 
warded the  same  through  said  Oliver  &  Griggs  for  presenta- 
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tion  to  and  payment  by  the  plaintiffs  in  this  cause;  that  in 
due  course  of  business  Oliver  &  Griggs  forwarded  said  draft 
with  bill  of  lading  attached,  to  New  Orleans,  where  the  same 
was  presented  to  and  paid  by  plaintiffs  on  or  about  Novem- 
ber loth,  1883. 

"  4th.  That  in  paying  said  draft 'said  plaintiffs  acted  in  good 
faith  and  in  the  usual  course  of  their  business  as  commission 
merchants  making  advances  upon  shipments  of  cotton  to  them 
for  sale,  and  without  any  knowledge  of  any  fraud  or  misrep- 
resentation connected  with  said  bill  of  lading  and  draft,  and 
with  the  full  and  honest  belief  that  said  bill  of  lading  and 
draft  were  honestl}^  and  in  good  faith  executed,  and  that  the 
cotton  mentioned  in  said  bill  of  lading  had  been  in  fact  re- 
ceived by  said  defendant  as  represented  in  said  bill  of  lading. 

"  5th.  That  plaintiffs  had  previously  paid  one  or  more  drafts 
upon  similar  bills  of  lading,  signed  by  the  said  Easton  as  agent 
aforesaid,  for  cotton  shipped  them  by  said  Joseph  Lahnstein, 
for  sale  by  plaintiffs  as  commission  merchants  f^r  account  of 
said  Joseph  Lahnstein,  and  that  the  cotton  so  previously  ad- 
vanced upon  was*  received  by  plaintiffs  in  the  due  course  of 
transportation,  pursuant  to  the  terms  of  the  bills  of  lading 
upon  which  they  made  advances  respectively,  and  the  bill  of 
lading  of  November  6th,  1883,  was  the  first  received  by  plaint- 
iffs from  said  Lahnstein  and  not  fulfilled  by  defendant. 

**  6th.  That,  in  point  of  fact,  said  bill  of  lading  of  Novem- 
ber 6th,  1883,  was  executed  \>y  said  E.  D.  Easton  fraudulent- 
ly and  by  collusion  with  said  Lahnstein  and  without  receiving 
any  dotton  for  transportation,  such  as  is  represented  in  said 
bill  of  lading,  and  without  the  expectation  on  the  part  of  the 
said  Easton  of  receiving  any  such  cotton ;  that  said  Easton 
and  said  Lahnstein  had  ^fraudulently  combined  in  one  other 
case,  whereby  said  Easton  signed  and  delivered  to  the  said 
Lahnstein  a  similar  bill  of  lading  for  three  hundred  bales  of 
cotton  which  had  not  been  received,  and  which  the  said  Eas- 
ton had  no  expectation  of  receiving,  the  latter  named  bill  of 
lading  having  been  given  early  in  November,  1883,  but  that 
plaintiffs  in  this  suit  had  no  knowledge  whatever  of  the  facts 
stated  in  this  (sixth)  clause  until  after  they  had  in  good  faith 
paid  and  advanced  upon  the  bill  of  lading  sued  on  and  the 
draft  thereto  attached,  to  them  presented  as  aforesaid,  the  sum 
of  $8,000,  as  hereinbefore  stated. 

"  7th.  That  the  cotton  mentioned  in  said  bill-of  lading,  (of 
November  6th,  1883),  had  the  same  been  actually  received  by 
defendant  and  forwarded  to  plaintiffs,  would  have  been  worth 
largely  more  than  the  amount  so  advanced  by  said  plaintiffs 
as  aforesaid — that  is  to  say,  would  have  been  worth  about 
$10,000,  and  that,  except  that  the  cotton  was  not  recived  nor 
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expected  to  be  received  by  said  agent  when  said  bill  of  lading 
was  by  him  executed  as  aforesaid,  the  transaction  was,  from 
first  to  last,  customary  and  in  the  usual  course  of  trade,  and 
in  accordance  with  the  usage  and  customs  of  merchants  and 
shippers  and  receivers  of  cotton. 

*'8th.  That  on  said  November  6th,  1883,  ^md  long  prior 
thereto  and  ever  since,  the  headquarters  and  main  offices  of 
defendant  were  and  have  been  connected  by  railroad  and 
telegraph  communication  with  all  stations  on  defendant's 
railroad  and  with  Sherman  station  aforesaid,  among  others. 

"  9th.  That  the  defendant  is  a  corporation  created  and  ex- 
isting and  domiciled  as  alleged  in  the  petition. 

**  loth.  That  on  November  loth,  1883,  said  Joseph  men- 
tioned above  was  insolvent,  and  that  he  has  been  insolvent 
ever  since  and  is  so  now." 

Then  follows  bill  of  lading,  indorsed  by  Lahnstein  and 
with  draft  on  Friedlander  &  Co.  for  $8,000  attached,  acknowl- 
edging the  receipt  from  Joseph  Lahnstein  of  "  two  hundred 
bales  of  cotton  in  apparent  good  order,  marked  and  num- 
bered as  below  to  be  transported  from  Sherman  to  New 
Orleans,  La.,  and  delivered  to  the  consignees  or  a  connecting 
common  carrier,"  and  proceeding  in  the  usual  form,  Lahns- 
tein being  named  as  consignee,  and  directions  given,  "  Notify 
J.  Friedlander  &Co.,  New  Orleans,  La."  The  Circuit  Court 
found  for  the  defendant,  and  judgment  was  rendered  accord- 
ingly, and  writ  of  error  thereupon  brought  to  this  court. 

upon  the  argument  certain  parts  of  the  statutes  of  the 
State  of  Texas  were  cited,  with  especial  reference  to  the  pro- 
vision as  to  common  carriers,  "  that  the  trip  or  voyage  snail 
be  considered  as  having  commenced  from-  the  time  of  the 
signing  of  bill  of  lading."  Title  13,  Carriers,  chap,  i,  art.  277  ; 
art.  280;  art.  283,  [Act  February  4,  i860];  Title  84,  Rail- 
roads, chap.  10,  Art.  4258  b,  %  8,  [Approved,  April  10,  1883,  Gen- 
eral Laws,  Texas,  1883,  p.  69].  Sayles'  Texas  Civil  Statutes, 
1888,  Vol.  I,  pp.  131,  134,  135;  Vol.  II,  p.  450. 

A,  G,  Safford  ioY  plaintiffs  in  error,  cited. 

IVinslow  F,  Pierce  and  /.  F.  Dillon  for  defendant  in  error. 

Fuller,  C.J. — The  agreed  statement  of  facts  sets  forth 
**  that,  in  point  of  fact,  said  bill  of  lading  of  November  6,  1883. 
uted  ^^^^  executed  by  said  E.  D.  Easton,  fraudulently 
*"*"*  ■  and  by  collusion  with  said  Lahnstein  and  without 
receiving  any  cotton  for  transportation,  such  as  is  represented 
in  said  bill  of  lading,  and  without  the  expectation  on  the  part 
of  said  Easton  of  receiving  any  such  cotton;"  and  it  is  fur- 
ther said  that  Easton  and  Lahnstein  had  fraudulently  com- 
bined in  another  case,  whereby  Easton  signed  and  delivered 
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to  Lahnstein  a  similar  bill  of  lading  for  cotton  **which  had 
not  been  received,  and  which  the  said  Easton  had  no  expec- 
tation  of  receiving  ; "  and  also  **  that,  except  that  the  cotton 
was  not  received  nor  expected  to  be  received  by  said  agent 
when  said  bill  of  lading  was  by  him  executed  as  aforesaid, 
the  transaction  was,  from  first  to  last,  customary.'*  In  view 
of  this  language,  the  words  "  for  transportation,  such  as  is 
represented  in  said  bill  of  lading  "  cannot  be  held  to  'operate 
as  a  limitation.  The  inference  to  be  drawn  from  the  state- 
ment is  that  no  cotton  whatever  was  delivered  for  transpor- 
tation to  the  agent  at  Sherman  station.  The  question  arises, 
then,  whether  the  agent  of  a  railroad  company  at  one  of  its 
stations  can  bind  the  company  by  the  execution  of  a  bill  of 
lading  for  goods  not  actually  placed  in  his  possession,  and  its 
delivery  to  a  person  fraudulently  pretending  in  collusion 
with  such  agent  that  he  had  shipped  such  goods,  in  favor  of 
a  party  without  notice,  with  whom,  in  furtherance  of  the 
fraud,  the  pretended  shipper  negotiates  a  draft,  with  the  false 
bill  of  lading  attached. 

Bills  of  exchange  and  promissory  notes  are  representatives 
of  money,  circulating  in  the  commercial  world  as  such,  and 
it  is  essential,  to  enable  them  to  perform  their  peculiar  func- 
tions, that  he  who  purchases  them  should  not  be  bound  to 
look  beyond  the  instrument,  and  that  his  right  to 
enforce  them  should  not  be  defeated  by  anvthing  JJ*tnwMd 
short  of  bad  faith  on  his  part.  But  bills  of  lading  wfifonaiug. 
answer  a  different  purpose  and  perform  different 
functions.  They  are  regarded  as  so  much  cotton,  grain,  iron 
or  other  articles  of  merchandise,  in  that  they  are  symbols  of 
ownership  of  the  goods  they  cover.  And  as  no  sale  of  goods 
lost  or  stolen,  though  to  a  bona  fide  purchaser  for  value,  can 
divest  the  ownership  of  the  person  who  lost  them  or  from 
whom  they  were  stolen,  so  the  sale  of  the  symbol  or  mere 
representative  of  the  goods  can  have  no  such  effect,  although 
it  sometimes  happens  that  the  true  owner,  by  negligence,  has 
so  put  it  into  the  power  of  another  to  occupy  his  position 
ostensibly,  as  to  estop  him  from  asserting  his  right  as  against 
a  purchase,  who  has  been  misled  to  his  hurt  b^  reason  of  such 
negligence.  Shaw  v.  Railroad  Co.,  loi  U.  S.  557,  563  ;  Pol- 
lard V.  Vinton,  105  U.  S.  7,  8 ;  Gurney  v,  Behrend,  3  El.  &  Bl. 
622,  633,  634.  It  is  true  that  while  not  negotiable  as  com- 
mercial paper  is,  bills  of  lading  are  commonly  used  as  secur- 
ity for  loans  and  advances ;  but  it  is  only  as  evidence  of 
ownership,  special  or  general,  of  the  property  mentioned  in 
ihem,  and  of  the  right  to  receive  sucn  property  at  the  place 
of  delivery.  Such  being  the  character  of  a  bill  of  lading,  can 
a  recovery  be  had  against  a  common  carrier  for  goods  never 
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actually  in  its  possession  for  transportation,  because  one  of  its 
agents,  having  authority  to  sign  bills  of  lading,  by  collusion 
with  another  person  issues  the  document  in  the  absence  of 
any  goods  at  all  ? 

It  nas  been  frequently  held  by  this  court  that  the  master  of 
a  vessel  has  no  authority  to  sign  a  bill  of  lading  for  goods 

not  actually  put  on  board  the  vessel,  and,  if  he  does 
Aathoritjof  SO,  his  act  docs  not  bind  the  owner  of  the  ship  even 
vMterto  in  lavor  of  an  innocent  purchaser.  The  Freeman 
iSint  ^^-    Buckingham.    18   How.   (U.S.)    182,  191;  The 

Lady  Franklin,  8  Wall.  (U.  S.)  325  ;  Pollard  v,  Vin- 
ton, 105  U.  S.  7.  And  this  tio^rees  with  the  rule  laid  down 
by  the  English  courts.  Lickbarrow  v.  Mason,  2  T.  R.  yj  ; 
Grant  v.  Norway,  10  C.  B.  665  ;  Cox  v.  Bruce,  18  Q.  B.  D. 
147.  "The  receipt  of- the  goods,"  said  Mr.  Justice  Miller, 
in  Pollard  v.  Vinton,  siipray  **  lies  at  the  foundation  of  the 
contract  to  carry  and  deliver.  If  no  goods  are  actually  re- 
ceived, there  can  be  no  valid  contract  to  carry  or  to  deliver." 
"And  the  doctrine  is  applicable  to  transportation  contracts 
made  in  that  form  by  railway  companies  and  other  carriers 
by  land,  as  well  as  carriers  by  sea,"  as  was  said  by  Mr.  Jus- 
tice Matthews  in  Iron  Mountain  R.  Co.  ?'.  Knight,  122  U.  S. 
79,  87,  he  adding  also :  "  If  Potter  (the  agent)  had  never  de- 
livered to  the  plaintiff  in  error  iny  cotton  at  all  to  make  good 
the  525  bales  called  for  by  the  bills  of  lading,  it  is  clear  that 
the  plaintiff  in  errot-  would  not  be  liable  for  the  deficienc}*. 
This  is  well  established  by  the  cases  of  The  Schooner  Free- 
man 7^  Buckingham,  18  How.  (U.  S.)  182,  and  Pollard  v,  Vin- 
ton, 105  U.  S.  7." 

It  is  a  familiar  principle  of  law  that  where  one  of  two  inno- 
cent parties  must  suffer  by  the  fraud  of  another,  the  loss  should 

fall  upon  him  who  enabled  such  third  person  to 
LUMiitj  of      commit  the  fraud  ;  but  nothing  that  the  railroad 


fl»'d*'i'*t  company  did  or  omitted  to  do  can  be  properly  said 
biu^orud-  to  have  enabled  Lahnstein  to  impose  upon  Fried- 
ing.  lander  &  Co.     The  company  not  only  aid  not  au- 


thorize  Easton  to  sign  fictitious  bills  of  lading,  but 
it  did  not  assume  authority  itself  to  issue  such  documents  ex- 
cept upon  the  delivery  of  the  merchandise.  Easton  was  not 
the  company's  agent  fn  the  transaction,  for  there  was  nothing 
upon  which  the  agency  could  act.  Railroad  companies  are 
not  dealers  in  bills  of  exchange,  nor  in  bills  of  lading ;  they 
are  carriers  only,  and  held  to  rigid  responsibility  as  such. 
Easton,  disregarding  the  object  for  which  he  was  employed, 
and  not  intending  by  his  act  to  execute  it,  but  wholly  for  a 
purpose  of  his  own  and  of  Lahnstein,  became /^rZ/Vr/^  criminis 
with  the  latter  in  the  commission  of  the  fraud  upon  Fried- 
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lander  A  Co.,  and  it  would  be  going  too  far  to  hold  the  com- 
pany, under  such  circumstances,  estopped  from  denying  that 
it  had  clothed  this  agent  with  apparent  authority  to  do  an 
act  so  utterly  outside  the  scope  of  his  employment  and  of  its 
own  busmess.  The  defendant  can»ot  be  lield  on  contract  as 
a  common  carrier,  in  the  absence  of  goods,  shipment  and 
shipper ;  nor  is  the  action  maintainable  on  the  ground  of  tort. 
"The  general  rule,"  said  WiLLES,  J.,  in  Barwick  v.  English 
Joint  Stock  Bank,  L.  R.  2  Ex.  259,  265,  "is  that  the  master  is 
answerable  for  every  such  wrong  of  the  servant  or  agent  as 
is  committed  in  the  course  of  the  service  and  for  the  master's 
benefit,  though  no  express  command  or  privity  of  the  master 
be  proved."  See,  also,  Limpus  v,  London  General  Omnibus 
Co.,  I  H.  &  C.  526.  The  fraud  was  in  respect  to  a  matter 
within  the  scope  of  Easton's  employment  or  outside  of  it.  It 
was  not  within  it,  for  bills  of  laaing  could  only  be  issued  for 
merchandise  delivered  ;  and  being  without  it,  the  company, 
which  derived  and  could  derive  no  benefit  from  the  unau- 
thorized and  fraudulent  act,  cannot  be  made  responsible. 
British  Mutual  Banking  Co.  v,  Charnwood  Forest  Railway 
Co.,  18  Q.  B.  D.  714.  The  law  can^  punish  roguery,  but  can- 
not always  protect  a  purchaser  from  loss,  and  so  fraud  perpe- 
trated through  the  device  of  a  false  bill  of  lading  may  work 
injury  to  an  innocent  party,  which  cannot  be  redressed  by  a 
change  of  victim. 

Under  the  Texas  statutes  the  trip  or  voyage  commences 
from  the  time  of  the  signing  of  the  bill  of  lading  issued  upon 
the  delivery  of  the  goods,  and  thereunder  the  carrier  cannot 
avoid  his  liability  as  such,  even  though  the  goods  are  not  ac- 
tually on  their  passage  at  the  time  ofa  loss,  but  these  provis- 
ions do  not  aflfect  the  result  here. 

We  cannot  distinguish  the  case  in  hand  from  those  hereto- 
fore decided  by  this  court,  and  in  consonance  with  the  con- 
clusions therein  announced  this  judgment  must  be  affirmed. 

Liability  of  Railroad  Company  on  Bills  of  Lading  Fraudulently  Issued  by  its 
Agents,— See  Bank  of  Batavia  2/.  New  York.  L.  E.  &  W.  R.  Co.,  (N.  Y.), 
32  Am.  &  Eng.  R.  Cas.  497 ;  Brooke  v.  New  York,  L.  E.  &  W.  R.  Co.,  (Pa.) 
21  lb.  64,  note  68. 
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V 

Delaware,  Lackawanna  &  Western  R.  Co. 

(Pennsylvania  Supreme  Courts  October  7,  1889.) 

Carriage  of  Goods— Conftict  of  Laws — Lex  Loci  Contractus. — A  contraa 
for  the  carriage  of  goods  which  contains  a  stipulation  releasing  the  car- 
rier from  liability  for  damages  resulting  from  his  negligence,  will  be  en- 
forced in  an  action  in  Pennsylvania  according  to  the  law  of  New  York,  if 
it  was  made,  was  to  be  performed,  and  the  alleged  breach  occurred  in.  New 

Same— Conflict  of  Laws— Liabilities  Arising  Out  of  the  Law  Merchant.— 

When  a  contract  is  governed  by  the  lex  loci  contractus  the  Pennsylvania 
court  will  enforce  it  according  to  that  law  whether  the  rights  arising  there- 
under are  founded  upon   the  law  merchant  as  construed   by  the  court 
where  the  contract  was  made,  or  are  dependent  upon  statute. 
Williams  and  Sterrett,  JJ.  dissenting. 

Error  to  Court  of  Common  Pleas,  Philadelphia  County. 

Trespass  on  the  case  by  Adam  Forepaugn  against  the 
Delaware,  Lackawanna  &  Western  R.  Co.  to  recover  dama- 
ges for  injuries  sustained  by  plaintiff's  property  while  being 
transported  over  the  defendant's  railroaa.  Plaintiff  brings 
error  to  review  judgment  for  the  defendant. 

John  A,  Brown  and  Jo/m  G,  Johnson  for  plaintiff  in  error. 

J.  Bayard  Henry,  Lawrence  LewiSyJr,,  and  Hampton  L,  Car- 
son for  defendant  in  error. 

Mitchell,  J.  Plaintiff,  being  the  proprietor  of  a  circus, 
made  a  special  contract  with  defendant  for  the  transportation 
of  a  number  of  his  own  cars,  upon  certain  conditions  and 
Cam  stated  terms  elaborately  set  out  in  writing,  among  which 
***  '  was  a  stipulation  that,  in  consideration  that  the  ser- 
vice was  to  be  performed  "  for  much  less  than  the  ordinary, 
usual,  and  le^af  rates  charged  other  parties  for  a  like  amount 
of  transportation,"  the  plaintiff  released  the  defendant  from 
all  liabinty  for  or  on  account  of  loss,  damage,  or  injury  to 
any  of  the  animals,  property,  or  things  thus  transported,  **  al- 
though such  loss,  damage,  or  injury  may  be  caused  by  the 
negligence  of  the  [defendant,]  its  agents  or  employes."  Dam- 
age having  occurred  by  the  negligence  of  defendant,  plaintiff 
brought  this  suit,  and  the  sole  question  before  us  is  whether 
it  can  be  maintained  in  the  face  of  the  stipulation  above  set 
forth. 
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The  contract  was  made,  was  to  be  performed,  and  the  al- 
leged breach  occurred,  in  New  York.     No  possible  element 
was  wanting,  therefore,  to  make  it  a  New  York  contract 
It  is  admitted  that  in  New  York  the  stipulation  is 
valid,  and  this  action   could   not  be   maintained,  gtipuiltion  u 
Cragin  v.  New  York  Cent.  R.  Co.,   51   N.  Y.  61  ;  .xewiork. 
Mynard  v.  Syracuse  B.  &  N.  Y.  R.  Co.,  71  N.  Y. 
180;  Wilson  V,  New  York  C.&  H.  R.  Co.,  97  N.  Y.  87,  21 
Am.  Si  Eng.  R.  Cas.  184.     Why,  then,  should  plaintiff,  by 
stepping   across   the   boundary   into  Pennsylvania,  acquire 
rights  which  he  has  not  paid  for,  and  his  contract  does  not 
give  him  ? 

It  is  argued  that  the  validity  of  this  contract  is  a  question 
of  commercial  law,  and  therefore  the  mere  decisions  of  the 
New  York  courts  are  not  binding ;  and  in  the  absence  of  any 
statute  in  New  York  expressly  authorizing  such  a 
contract,  the  courts  of  tnis  state  must  follow  their     ^•*"«  «' 
own  views  of  the  commercial  as  part  of  the  gen-     j«"»««^«*** 
eral  common  law,  though  different  views  mav  be 
held  as  to  such  law  by  the  courts  of  New  Yorlc.     This  is  the 
main  argument  of  the  plaintiff,  and,  as  it  is  one  which  is  fre- 
<^uentlj  advanced,  and  affects  a  number  of  important  ques- 
tions, it  is  time  to  say  plainly  that  it  rests  upon  an  utterly 
inadmissible  and  untenable  basis.     There  is  no  such  thing  as 
a  general  commercial  or  general  common  law,  separate  from, 
and  irrespective  of,  a  particular  state  or  government  whose 
authority  makes  it  law. 

Law  is  defined  as  a  rule  prescribed  by  the  sovereign  power. 

By  whom  is  a  general  commercial  law  prescribed,  and 
what  tribunal  has  authority  or  recognition  to  declare  or  en- 
force it,  outside  of  the  local  jurisdiction  of  the  government 
it  represents? 

Even  the  law  of  nations,  the  widest  reaching  of  all,  is  a  law 
only  in  name.  It  has  but  a  moral  sanction,  and  the  only 
tribunal  that  undertakes  to  enforce  it  is  the  armed  hand,  the 
ultima  ratio  regum.  The  so-called  commercial  law  is  like- 
wise a  law  only  in  name.  Upon  many  questions  arising  in 
the  business  dealings  of  men,  the  laws  of  modern  civilized 
states  are  substantially  the  same ;  and  it  is  therefore  common 
to  say  that  such  is  the  commercial  law,  but,  except  as  a  con- 
venient phrase,  such  general  law  does  not  exist.  There 
must  be  a  state  or  government,  of  which   every   law  can  be 

1)redicated,  and  to  whose  authority  it  owes  its  existence  as 
aw.  Without  such  sanction,  it  is  not  law  at  all ;  with  such 
sanction,  it  ^  law  without  reference  to  its  origin,  or  the  con- 
currence of  other  states  or  people.  Such  sanction  it  is  the 
prerogative  of  the  courts  01  each  state  themselves  to  declare. 
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Their  jurisdiction  is  final  and  exclusive^  and  in  this  respect 
there  is  no  distinction  between  statute  and  common  law. 

It  is  universally  conceded  that,  as  to  statutes,  the  decisions 
of  the  state  courts  are  binding  upon  all  other  tribunals,  yet 
such  decisions  have  no  higher  sanction  than  those  upon  the 
common  law  ;  for  what  the  latter  determine,  equally 
^fdiff**"'*''  ^^^^^  ^^^  former,  is  the  law  of  the  particular  state. 
■tat«J""  The  law  of  Pennsylvania  consists  of  the  constitu- 
tion, treaties,  and  statutes  of  the  United  States,  the 
constitution  and  statutes  of  this  state,  and  the  common  law, 
not  of  any  or  all  other  countries,  but  of  Pennsylvania.  There 
is  a  common  law  of  England,  and  a  common  law  of  Pennsyl- 
vania mainly  founded  tnercon,  but  with  certain  differences ; 
and  the  only  tribunal  competent  to  pass  authoritatively  on 
such  differences  is  a  Pennsylvania  court.  To  take  a  familiar 
illustration :  In  the  United  States  the  universal  doctrine  has 
always  been  that  the  English  colonists  brought  with  them, 
and  made  part  of  their  laws,  all  the  common  Taw  of  England 
that  was  not  unsuited  to  their  new  situation.  No  part  of  the 
common  law  of  England  is  better  settled  than  the  doctrine 
of  ancient  lights.  The  court  of  chancery  of  New  Jersey,  in 
Robeson  v,  Pittenger,  2  N.  J.  Eq.  57,  (1838),  held  that  the 
same  doctrine  was  part  of  the  common  law  of  New  Jersey. 
The  supreme  court  of  Pennsylvania,  on  the  other  hand,  start- 
ing with  the  same  premises,  and  reasoning  on  the  same  prin- 
ciples but,  proceeding  cautiously  from  the  dictum  of  Rogers, 
J.,  in  Hoy  7'.  Sterrett,  2  Watts,' (PaA  331,  (1834),  to  the 
unanimous  decision  of  the  court  in  Haverstickt/.  Sipe,  33  Pa. 
St.  368,  (1859),  held  that  the  doctrine  of  ancient  lights  by  pre- 
scription was  not  part  of  the  common  law  of  Pennsylvania. 
No  tribunals  of  any  other  state  presume  to  question  tnat  the 
common  law  of  New  Jersey  and  the  common  law  of 
Pennsylvania  differ  on  this  point.  What  is  law  in  one 
state  is  not  law  in  the  other,  not  because  it  was  or 
was  not  the  common  law  of  England,  but  because  it  is  or  is 
not  the  law  of  the  respective  states ;  and,  though  itrests  only 
on  the  decisions  of  the  courts,  it  is  none  the  less  absolutely 
and  indisputably  the  law,  than  if  it  had  been  made  so  by 
statute.  I  have  purposely  selected  an  illustration  from  the 
law  relating  to  real  estate,  because,  if  I  took  one  from  the 
commercial  law,  it  might  seem  like  assuming  the  very  ques- 
tion under  discussion.  But  the  example  is  none  the  less 
pertinent.  The  point  is  the  force  of  juaicial  decisions  on  the 
common  law,  ana  the  assrumption  that  there  is  any  tenable 
basis  for  holding  them  less  binding  upon  such  law  than  upon 
statutes.  The  so-called  commercial  law  derives  all  its  force 
from  its  adoption  as  part  of  the  common  law,  and  a  decision 
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on  the  commercial  law  of  a  state  stands  upon  precisely  the 
same  basis  as  a  decision  upon  any  other  branch  ol  the  com- 
mon law.  The  only  ground  upon  which  any  foreign  tribunal 
can  question  either  is  that  it  does  not  agree  with  the  premi- 
ses or  the  reasoning  of  the  court.  But  the  same  ground 
would  enable  it  to  question  a  decision  upon  a  statute  because 
a  different  construction  seemed  to  it  nearer  the  true  intent 
of  the  legislative  language,  and  this,  it  is  universally  con- 
ceded, no  foreign  court  can  do.  There  is  no  difference  in 
principle.  The  decisions  of  a  state  court,  upon  its  common 
law  and  on  its  statutes,  must  stand  unquestioned,  because  it 
is  the  only  authority  competent  to  decide  ;  or  they  must  be 
alike  questionable  by  any  tribunal  which  may  choose  to  differ 
with  its  reasons  or  its  conclusions. 

It  is  not  probable  that  the  doctrine  of  such  a  distinction 
would  ever  have  got  a  foothold  in  jurisprudence,  and  it  would 
certainly  have  been  long  ago  abandoned,  had  it  not 
been  for  the  unfortunate  misstep  that  was  made  in  ^fj^^^ 
the  opinion  in  Swift  v.  Tyson,   16  Pet.  (U.  S.)  i.  eooru. 
Since  then  the  courts  of  the  United  States  have 

Eersistedin  the  recognition  of  a  mythical  commercial  law,  and 
ave  professed  to  decide'so-called  commercial  questions  by  it, 
in  entire  disregard  of  the  law  of  the  state  where  the  question 
arose.  It  is  argued  now  that,  as  to  such  questions,  the  state 
courts  also  have  similar  liberty.  It  would  be  sufficient  answer 
to  this  argument  that  such  a  course,  by  reading  into  a  contract 
a  new  duty  not  in  contemplation  of  the  parties,  and  not  part 
of  it  by  the  law  of  the  place  where  it  is  made,  is,  in  principle 
and  in  practical  effect,  impairing  the  obligation  of  the  con- 
tract, wnich  even  the  sovereign  power  of  a  state  is  prohibited 
from  doing.  But  we  prefer  to  rest  the  matter  on  the  broader 
ground  that  the  doctrine  itself  is  unsound.  The  best  pro- 
fessional opinion  has  long  regarded  it  as  indefensible  on  prin- 
ciple, and  is  thus  very  recently  summed  up  by  the  most  learned 
of  living  jurists  :  "  Questions  growing  out  of  contracts  made 
and  to  be  performed  in  a  state  are  decided  by  the  national 
court  of  last  resort,  not  in  accordance  with  the  unwritten  or 
customary  law  of  the  state  where  they  originated,  as  ex- 
pounded by  its  courts,  but  agreeably  to  some  theoretic  view 
of  a  general  commercial  law,  which  does  not  exist,  and  is  not 
to  be  found  in  the  books.  The  state  courts,  on  the  other 
hand,  adhere  to  their  own  precedents,  and  do  not  consider 
themselves  entitled  to  impair  the  obligation  of  contracts  that 
have  been  made  ifi  reliance  on  the  principles  which  they  have 
laid  down  through  a  long  series  of  years.  The  result  is  a  con- 
flict of  jurisdiction  which  there  are  no  means  of  allaying. 
*     *     *     Whether  a  recovery  shall  be  had  on  a  promissory 
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note  which  has  been  taken  as  collateral  security  for  an  ante- 
cedent debt  against  a  maker  from  whom  it  was  obtained  by- 
fraud,  is  thus  made  to  turn  in  New  York,  Pennsylvania,  and 
Ohio,  not  on  any^settled  rule,  but  on  the  tribunal  by  which  the 
cause  is  heard  ;  and,  if  that  is  federal,  the  plaintiff  will  pre- 
vail ;  if  it  is  local,  the  defendant.  Such  a  result  tends  to  dis- 
credit the  law.  *  *  *  The  enumeration  might  be  carried 
further,  but  enough  has,  perhaps,  been  said  to  show  that  no 
uniform  rule  can  be  deduced  from  the  decisions  of  the  Eng- 
lish and  American  courts  under  the  commercial  law,  and  that 
the  certainty  requisite  to  justice  can  be  obtained  only  by  fol- 
lowing the  local  tribunals  as  regards  the  contracts  made  in 
each  locality.  The  several  states  of  this  country  are  collect- 
ively one  nation,  but  they  are  as  self-governing  in  all  that  con- 
cerns their  purely  internal  commerce  as  if  the  general  gov- 
ernment dia  not  exist ;  and  when  the  will  of  the  people  of 
New  York  or  Pennsylvania  is  declared  on  such  matters, 
through  their  representatives  in  the  local  legislatures,  ex- 
pressly or  by  lon^  continued  acquiescence  in  the  rules  enun- 
ciated by  their  judges,  it  cannot  be  set  aside  by  congress  short 
of  an  amendment  of  the  constitution.  Had  the  New  York 
legislature  declared  that  notes  made  and  negotiated  in  that 
state  should  follow  the  rule  laid  down  in  Coddington  v.  Ba)% 
[20  Johns.  (N.  Y.)  637,]  the  federal  tribunals  would  have  been 
bound  to  carry  it  into  effect,  notwithstanding  any  attempt  of 
the  national  legislature  to  introduce  a  different  pnnciple ;  and 
it  is  inconceivable  that  the  judicial  department  of  the  gov- 
ernment can  exercise  a  greater  authority  in  this  regard  than 
the  legislature."  Hare,  Const.  Law,  1107,  11 17,  and  see  Lec- 
ture ^  I,  passim. 

We  conclude,  therefore,  that  the  distinction  between  the 
binding  effect  of  decisions  on  commercial  law  and  on  statutes 
is  utterly  untenable  ;  that  the  law  declared  by  state 
NodiiitiBcUoii  courts  to  govern  on  contracts  made  within  their 
b«tire«D  biBd-  jurisdiction  is  conclusive  everywhere  ;  and  the  de- 
iBgeffeetof  parturc  made  by  the  United  States  courts  is  to  be 
■muuTM^  regretted,  and  certainly  not  to  be  followed.  In  en- 
on  eomiii«r*  tire  accordaucc  with  this  view  are  our  own  cases 
cuiuw.  of  Brown  v.  Camden  &  A.  R.  Co,,  83  Pa.  St.  316, 
and  Brooke  v,  N.  Y.,  L.  E.  &  W.  R.  Co.,  io8  Pa. 
St.  530,  21  Am.  &Eng.  R.  Cas.  64 ;  and  the  decisions  in  Ohio . 
Knowlton  v,  Erie  R.  Co.,  19  Ohio  St.  260;  in  Illinois:  Penn- 
sylvania  Co.  z/.  Fairchild,  69  111.  260;  Milwaukee  &  St.  P.  R. 
Co.  z/.  Smith,  74  111.  197;  in  Iowa:  Talbott?^  Merchant's Des- 
patch  Transportation  Co.,  41  Iowa,  247 ;  Robinson  v.  Mer- 
chant's Despatch  Transportation  Co.,  45  Iowa,  470 ;  in  Con- 
necticut: Hale  V.  Navigation  Co.,  15  Conn.  539;  in  Kansas: 
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Atchison,  T.  &  S.  F.  R.  Co.  v,  Moore,  29  Kan.  632,  1 1  Am.  & 
Eng.  R.  Cas.  243;  in  South  Carolina:  Bridger  z/.  Asheville 
&  S.  R.  Co.,  27  S.  C.  462 :  in  Georgia :  Atlanta  &  C.  A.  L.  R. 
Co.  V,  Tanner,  68  Ga,  390;  in  Mississippi :  McMaster  v,  Illi- 
nois Cent.  R.  Co.,  65  Miss.  271 ;  in  Texas:  Cantu  v.  Bennett, 
39  Tex.  303;  Ryan  v.  Missouri,  K.  &T.  R.  Co.,  65  Tex.  13,  23 
Am.&Eng.  R.  Cas.  703  and  perhaps  in  other  states.     I  will 
not  notice  them  in  detail  further  than  to  quote  the  terse  and 
forcible  summary  made  by  Scott,  J.,  in  Knowlton  v.  Railway 
Co.:  "As  the  contract  was  made  within  the  jurisdiction  of 
New  York,  and  contemplated  no  action  outsiae  of  that  juris- 
diction, it  is  clear  that  the  question  of  its  validity  must  be  de- 
termined solely  by  the  laws  of  New  York.     The  rights  and 
obligations  of  the  parties  to  such  a  contract,  and  in  respect  to 
the  manner  of  its  execution,  cannot  be  affected  by  the  laws  or 
policy  of  other  states.     If  no  cause  of  action  arose  to  the  plaint- 
iff under  his  contract  when  the  accident  occurred,  the  trans- 
action cannot  be  converted  into  a  cause  of  action  by  the  fact 
that  the  parties  have  subsequently  come  within  the  jurisdic- 
tion of  Ohio.'*     Holding,  therefore,   that  the  validity  of  this 
contract  is  to  be  determined  by  the  law  of  New  York,  as  de- 
cided by  the  courts  of  that  state,  is  there  any  reason  why  the 
courts  of  this  state  should  not  enfore  it  ?    The  general  rule  is 
that  courts  will  enforce  contracts  valid  by  the  law  of  the  place 
where  made,  unless  they  are  injurious  to  the  interests  of  the 
state,  or  of  its  citizens.     Story,  Confl.  Laws,  p§  38,  244.     The 
injury  may  be  indirect  by  offending  against  justice  or  moral- 
ity, or  by  tending  to  subvert  settled  public  policy,  (2  Kent. 
Comm.  458 ;  Greenwood   v.  Curtis,    6   Mass.   358 ;  Bliss  v. 
Bainard,  41  N.  H.  256 ;)  but  this  does  not  imply  that  courts 
will  not  sustain  contracts  that  would  not  be  valid  if  made 
within  their  jurisdiction,  or  will  not  enforce  rights  that  could 
not  be  acquired  there.     Thus,  for  example,  the  courts  oi 
Pennsylvania  have  always  enforced  contracts  for  a  higher 
rate  of  interest  than  would  be  valid  under  the  laws  of  this 
state.     Ralph  v.  Brown,  3  Watts  &  S.  (Pa.),  395  ;  Wood  v. 
Kelso,  27  Pa.  St.  243 ;  Irvine  v.  Barrett,  2  Grant  Cas.  (Pa.),  7^. 
The  contract  in  the  present  case  does  not  directly  affect 
the  state  or  its  citizens  in  any  way.     Nor  is  it  in  any  way  con- 
trary to  justice  or  morality.     It  may  be  doubted 
whether  it  is  even  so  far  contrary  to  the  policy  of  New  York  de- 
the  state  that  it  would  have  been  invalid  if  it  "had  «woMnot 
been  made  here.     It  has  some  exceptional  features, 
which,  it  is  argued,  take  it  out  of  the  ordinary  rules 
governing  the  contracts  of  common  carriers  ;  and 
the  case  of  Coup  v.  Wabash,  St.  L.  &  P.  R*  Co.,  56 
Mich.  Ill,  18  Am.&Eng.  R.  Cas.  542,  is  a  strong  authority 
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for  that  position.  But  without  stopping  to  discuss  that  point, 
which  our  general  view  renders  unnecessary,  it  is  sufficient 
to  sav  that,  even  if  it  would  not  have  been  valid  if  made  here, 
its  enforcement  as  a  New  York  contract  does  not  in  any  way 
derogate  from  the  laws  of  Pennsylvania,  or  injure  or  affect 
the  policy  of  the  state,  any  more  than  would  a  foreign  contract 
for  what  would  be  usurious  interest  here,  and  that,  as  already 
said,  the  courts  have  never  hesitated  to  enforce. 

The  argument  of  duress  may  be  briefly  dismissed  for  want 
of  any  evidence  in  the  case  to  sustain  it.  There  is  no  evidence 
that  defendant  was  unwilling  to  accept  the  ordinary  and  usual 
rates  for  the  transportation  of  plaintiff's  cars  and  propertv. 
If  they  had  been  offered  by  plaintiff  and  refused,  there  might 
have  been  some  ground  for  the  present  argument,  thoii|fh,  in 
view  of  the  peculiar  nature  of  the  property,  and  the  special 
facilities  required,  even  that  is  far  from  clear.  But  in  fact, 
plaintiff  got  a  large  reduction  of  rates,  and  part  of  the  consid- 
eration for  such  reduction  was  the  agreement  that  he  should 
be  his  own  insurer  against  loss  by  accident.  There  was  noth- 
ing compulsory  about  such  a  contract,  and  plaintiff  comes 
now  witn  a  very  bad  grace  to  assert  a  right  that  he  expressly 
relinquished  for  a  substantial  consideration. 

The  learned  court  below  was  right  in  entering  judgment 
for  the  defendant  on  the  facts  found  in  the  special  verdict. 
Judgment  affirmed. 

Williams,  J.,  {dissenting). — I  dissent  from  the  judgment  in 
this  case,  because  I  cannot  agree  that  a  well-settled  rule  of 
public  policy  of  this  commonwealth  must  give  way 
tween'tatei.  ^^  Considerations  of  mere  comity.  The  contract 
set  up  as  a  defesne  to  this  action  is  a  release  to  a 
common  carrier  from  liability  for  its  own  negligence.  It  is 
well  settled  in  this  state  that  such  a  release  is  against  public 
policy.  Comity  does  not  require  more  of  us  than  to  give 
effect  to  the  lex  loci  contractus^  when  not  subversive  of  the  pub- 
lic policy  of  our  own  state.  This  has  been  distinctly  held  by 
the  court  of  appeals  of  New  York,  in  which  this  release  was 
executed,  and  in  whose  behalf  comity  is  asked.  I  would  fol- 
low the  court  of  appeals,  because  coniity  can  require  no  more 
of  us  in  any  given  case  than  the  courts  of  the  place  of  the  con- 
tract would  yield  to  us  for  comity's  sake,  and  because  I  be- 
lieve the  rule  to  rest  on  solid  ground. 

Sterrett,  J.,  concurs  in  the  foregoing  dissent. 

Conflict  of  Lawft—Conrtruction  of  BHIs  of  Lading.— See  Liverpool  &  G. 
W.  S.  Co.  V.  Phenix  Ins.  Co.  (U.  S.),  37  Am.  &  Eng.  R.  Cas.  68k;  Ryan  7/. 
Missouri,  K.  &  T.  R.  Co.  (Tex.),  23  lb.  703;  Brooke  v.  New  York,  L.  E.  A 
W.R.  Co.  (Pa.),  21/^.64. 
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Louisville,  Evansville  &  St.  Louis  R.  Co. 


V, 


Wilson  et  aL 

{iig  Ifid.  352.) 

Carriage  of  Goods— Parol  Testimony  to  Prove  Agreement  as  to  Freight. — 
If  a  bill  of  lading  does  not  stipulate  the  price  to  be  paid  for  the  carriage  of 
the  goods,  the  law  imports  into  it  the  agreement  that  the  compensation 
shall  be  reasonable,  and  such  as  is  customarily  charged  others  for  like  sere 
vice  under  like  conditions,  and  parol  testimony  is  not  admissible  to  prov- 
a  verbal  agreement  as  to  the  rate. 

Appeal  from  Superior  Court,  Vanderburgh  County. 
A,  P,  Htimphrey  and  Gilchrist  &  DeBrulerior  appellant, 
y.  5.  &  C.  Buchanan  for  appellees. 

Mitchell,  J. — Wilson  and  Chambers,  partners  engaged  in 
purchasing  and  shipping  cross  ties  used  in  the  construction 
and  maintenance  of  railroads,  sued  the  appellant 
railroad  company  to  recover  for  alleged  excessive  ^^^ 

freight  charges  paid  upon  354  car  loads  of  ties  shipped  over 
the  defendant  company's  railroad.  The  plaintiffs  allege  that 
the  railroad  company  entered  into  an  agreement  with  them, 
whereby  it  became  bound  to  receive  and  transport  to  points 
named  cross  ties  at  the  rate  of  $14  per  car  load ;  that,  in  pur- 
suance of  the  agreement  so  entered  into,  the  defendant  com- 
pany received  and  transported  the  number  of  car  loads  above 
mentioned,  but  that  in  disregard  of  the  contract  it  collected 
$2,700  in  excess  of  the  amount  agreed  upon  from  the  con- 
signees, and  that  the  latter  deducted  the  sum  from  the  price 
paid  the  plaintiffs.  This  appeal  is  from  a  judgment  in  favor 
of  the  plaintiffs  for  the  full  amount  claimed  in  their  complaint. 
The  questions  for  decision  arise  upon  the  ruling  of  the  court 
in  overruling  the  appellant's  motion  for  a  new  trial.  The 
evidence  tends  to  show  that  the  plaintiffs  were  engaged  in 
transporting  ties  over  the  defendant's  road  during  the  year 
1886,  and  that  during  that  year  the  rate  charged  for  freight 
was  7  cents  a  tie,  or  $14  per  car  load.  In  the  month  of  De- 
cember,  1886,  the  company  issued  a  circular  notifying  all 
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persons  engaged  in  shipping  cross  ties  over  its  line  that  the 
rate  on  freight  of  that  description  would  be  the  same  as  for 
soft  lumber  after  January  i,  1887.  It  had  formerly  been  less 
than  the  soft  lumber  rate.  The  plaintififs  received  this  notice, 
but  they  gave  evidence  tending  to  prove  that,  after  receiving 
the  notice,  one  of  the  plaintiffs  had  an  interview  with  the 
general  freight  agent  of  the  defendant's  road,  and  that  upon 
inquiry  the  agent  said  the  notice  was  not  intended  to  apply 
to  the  plaintiffs,  but  only  to  some  other  shippers  of  like  freight, 
whose  patronage  was  not  desired,  and  that  the  cross  ties  of 
the  plamtiffs  would  be  shipped  at  the  old  rate  of  $14  a  car, 
notwithstanding  the  notice.  It  appeared  that,  under  the  ar- 
rangement thus  claimed  to  have  been  made,  354  car  loads  of 
cross  ties  were  shipped  to  various  points,  and  that  the  com- 

f)any  collected  freight  from  the  consignees  at  rates  ranging 
rom  $17.50  to  $24.50  per  car  load.  The  soft  lumber  rate  over 
the  defendant's  road  during  the  same  period  was  about  $23 
per  car.  It  appears  further,  that  as  each  lot  was  shipped  bills 
of  lading  were  delivered  to  the  shipper  by  the  company.  The 
bills  of  lading  for  168  cars  contained  an  acknowledgement  of 
the  receipt  of  the  number  of  ties  on  each  car,  and  specified 
the  weight,  and  stipulated  that  the  ties  were  to  be  transported 
over  the  defendant's  line  of  road  to  the  company's  freight 
station  at  Evansville,  and  there  delivered  to  connecting  lines 
on  payment  of  freight  and  charges  in  par  funds.  The  cars 
were  assigned  to  the  Chicago,  Burlington  &  Quincy  Railway 
Company,  Aurora,  111.  The  column  m  which  the  amount  to 
be  charged  for  freight  might  have  been  indicated  was  left 
blank.  The  bills  of  lading  for  186  cars  were  in  all  respects 
similar  to  those  above  described,  except  that  they  contained 
a  statement  of  the  amount  to  be  paid  for  freight,  the  amount 
inserted  being  that  actually  charged.  These  bills  were  re- 
ceived, as  they  were  issued,  by  the  plaintiffs,  without  objection. 
It  is  to  be  observed  that  the  complaint  was  framed,  and  that 
the  action  proceeded  to  judgment,  upon  the  theory  that  the 
ties  were  shipped  under  an  oral  agreement,  by  the  terms  of 
which  the  railroad  company  bound  itself  to  carry  the  plaint- 
iff's freight  at  the  rate  of  $14  per  car  load.  The  action  is  to 
recover  for  overcharges  made  in  disregard  of  this  agreement. 
The  proof,  however,  shows,  without  any  contradiction  what- 
ever,  that  the  shipments  were  made  pursuant  to  written  and 
printed  bills  of  lading,  signed  by  the  company's  agent,  and 
delivered  to  the  shipper  before  the  transportation  began  in 
each  instance.  The  question  presented  at  the  threshold^ 
therefore  is,  was  it  competent  for  the  plaintiffs,  without  al- 
leging any  fraud,  concealment,  or  mistake,  to  recover  upon 
an  oral  contract  made  prior  to  the  issuing  of  the  bills  of  lading. 
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which  are  supposed  to  set  forth  the  terms  and  conditions  upon 
which  the  goods  were  to  be  transported,  or  must  the  rights 
of  the  parties  be  determined  by  the  express  terms  and  legal 
import  of  these  instruments  ? 

A  bill  of  lading  is  twofold  in  its  character.     It  is  a  receipt 
specifying  the  quantity,  character,  and  condition  of  the  goods 
received,  and  it  is  also  a  contract  by  which  the  car- 
rier agrees  to  transport  the  goods  therein  described  twofold  nai- 
to  a  place  named,  and  there  deliver  them  to  a  des-  uaug.**^^^  ***^ 
ignated  consignee,  upon  the  terms  and  conditions 
specified  in  the  instrument.     The  Delaware,  14  Wall.  (U.  S.), 
579;  O'Brien  v.  Gilchrist,  34  Me.  554;  2  Am.  &  Eng.  Cyclop. 
Law,  228 ;  Chandler  v,  Sprague,  38  Am.  Dec.  405,  and  note. 

So  far  as  a  bill  of  lading  is  in  the  nature  of  a  receipt,  or  an 
acknowledgment  of  the  quantity  and  condition  of  the  goods 
delivered,  it  may,  like  any  other  receipt,  be  ex- 
plained, varied,  or  even  contradicted,  but  as  a  con-  ^^ ^aroie"*^ 
tract,  expressing  the  terms  and  conditions  upon  dcu^e? 
which  the  property  is  to  be  transported,  it  is  to  be 
regarded  as  merging  all  prior  and  contemporaneous  agree- 
ments of  the  parties,  and,  in  the  absence  of  fraud,  concealment, 
or  mistake,  its  terms  or  legal  import,  when  free  from  ambi- 
guity, cannot  be  explained  nor  aaded  to  by  parol.  Snow  v, 
Indiana  B.  &  W.  R.  Co.,  109  Ind.  422,  28  Am.  &  Eng.  R.  Gas. 
^^,  and  cases  cited.  Such  a  contract  is  to  be  construed,  like 
all  other  written  contracts,  according  to  the  legal  import  of 
its  terms.  It  becomes  the  sole  evidence  of  the  undertaking, 
and  all  antecedent  agreements  are  extinguished  by  the  w  riting. 
Lawson,  Carr.  §  113;  Collender  v,  Dinsmore,  55  N.  V.  200; 
Southern  Express  Co.  v,  Dickson,  94  U.  S.  549;  Planters  Nal. 
Bank  v,  Adams  Express  Co.,  93  U.  S.  174;  Kirkland  r-.  Dins- 
more,  62  N.  Y.  171.  Thus,  in  Snow  v.  Indiana  B.  &  \V.  R, 
Co.,  supra,  the  shipper  of  a  car  load  of  horses,  who  had  re- 
ceived a  bill  of  lading  in  which  no  route  was  designated  by 
which  the  car  was  to  be  forwarded  after  leaving  the  initial 
carrier's  line,  offered  to  prove  that  a  particular  line  had  been 
agreed  upon.  It  was  held  that  the  silence  of  the  bill  of  lading, 
in  the  respect  mentioned,  was  the  same  in  legal  effect  as  if  a 
provision  had  been  inserted  therein  authorizing  the  first  car- 
rier  to  select  at  its  discretion  any  customary  or  usual  route, 
which  was  regarded  as  safe  and  responsible,  by  which  to  for. 
ward  the  car,  and  that  the  provision  thus  imported  into  the 
bill  of  lading  was  no  more  subject  to  be  assailed  by  parol  than 
were  any  01  the  express  terms  of  the  contract.  The  cases 
which  affirm  this  principle  are  very  numerous.  They  pro- 
ceed  upon  the  theory  that  in  the  absence  of  express  stipulation 
certain  terms  are  annexed  to  every  contract  by  legal  implica^ 
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tion,  and  that  stipulations  thus  imported  into  a  contract  be- 
come as  effectually  a  part  of  the  written  agreement  as  though 
they  were  expressed  therein,  in  terms.  lx)ng  v,  Straus,  107 
Incl.  94 ;  Hudson  Canal  Co.  v.  Penn.  Coal  Co.,  8  Wall.  (U.  S.), 
276^288;  Hill  V.  Syracuse,  B.  &  N.  Y.  R.  Co.,  73  N.  Y.  351. 
Thus  where,  in  a  written  contract  for  the  sale  of  property,  no 
time  is  fixed  for  the  payment  of  the  purchase  price,  the  law 
implies  that  the  price  is  to  be  paid  upon  the  delivery  or  trans- 
fer of  the  property,  and  the  purchaser,  without  alleging  fraud 
or  mistake,  would  not  be  heard  to  prove  by  parol  that  the 
sale  was  made  on  credit.  An  apparent  exception  to  the  gen- 
eral rule  occurs  where  proof  01  an  agreement  collateral  to 
that  contained  in  the  bill  of  lading  is  offered.  Baltimore  & 
Phila.  Steamboat  Co.  v.  Brown,  54  Pa.  St.  yy ;  Lawson,  Cam 

§115. 

As  we  have  seen,  all  the.  bills  of  lading  contain  a  stipula- 
tion to  the  effect  that  the  cross-ties  are  to  be  transported 
over  the  defendant's  road,  and  that  they  are  to  be  delivered 
as  therein  specified,  upon  payment  of  freight  and  charges 
in  par  funds.  In  some  of  them  the  amount  to  be  paid  is  not 
fixed,  while  in  others  the  charges  actually  collected  were  in- 
serted in  the  bills  of  lading  before  they  were  delivered  to  the 
plaintiffs,  and  before  the  ties  were  transported.  Surely  there 
can  be  no  ground  of  recovery  where  the  amount  actually 
collected  was  stipulated  in  the  bills  of  lading  beforehand,  nor 
was  it  competent  to  give  evidence  of  an  oral  agreement  con- 
cerning the  amount  of  freight  to  be  paid  with  a  view  of  es- 
tablishing a  right  of  recovery  in  respect  to  those  bills  of  lad- 
ing in  which  tlie  amount  was  not  fixed  in  express  terms.  The 
bills  of  lading  must  be  regarded  either  as  complete  contracts, 
into  which  all  the  oral  negotiations  of  the  parties  are  merged, 
or  they  are  entirely  without  force  or  effect  as  evidence  of  the 
terms  and  conditions  upon  which  the  goods  were  to  be  trans- 
ported. While  it  is  true  the  contract  of  a  common  carrier  to 
transport  goods  is  equally  binding  whether  it  be  b)"  parol  or 
in  writing,  (Mobile  &  M.  R.  Co.  7:  Jure)%  iii  U.  S.  584,  16 
Am.  &.  Eng.  R.  Cas.  132),  no  good  reason  can  be  suggested 
in  support  of  a  rule  which  should  declare  that  part  of  the 
contract  might  be  in  writing,  and  part,  covering  the  same 
subject-matter,  by  parol.  Either  the  bill  of  lading  must  be 
regarded  as  the  sole  repository  of  the  agreement  of  the  par- 
ties, in  respect  to  the  terms  upon  which  the  shipments  were 
made,  or  it  must  be  regarded  as  a  receipt,  and  nothing  more. 
As  a  contract,  a  bill  of  lading,  like  other  written  contracts,  is 
presumed,  in  the  absence  of  imposition  or  mistake,  to  embody 
the  entire  agreement  of  the  parties.  Lawson,  Carr.  §§  112, 
113 ;  Long  7'.  New  York  Central  R.  Co.,  50  N.  Y.  76. 
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The  bills  of  lading  involved  in  the  present  case  cover 
every  subject  of  the  contract  of  shipment,  except  that  some 
of  them  are  silent,  as  to  to  the  amount  of  freight 
to  be  paid.  If  in  the  absence  of  an  agreement,  the  AyreeMeatM 
law  supplies  this  term  by  implication,  then  the  J^^^^**' 
writings  constitute  complete  contracts,  and  parol 
evidence  is  inadmissible  to  vary,  control,  or  contradict  the 
terms  therein  expressed,  or  those  which  the  law  certainly 
implies.  Indianapolis  and  C.  R.  Co.  v,  Remmy,  13  Ind.  518; 
Jenersonville  M.  &  I.  R.  Co.  t/.  Worland,  509  Ind.  338 ;  Pem- 
berton  Co.  v.  New  York  Cent.  R.  Co.,  104  Mass.  144.  The 
law  makes  it  the  duty  of  every  common  carrier  to  receive  and 
c^rry  all  goods  seasonably  offered  for  transportation,  and 
authorizes  a  reasonable  reward  to  be  charged  for  the  service. 
The  amount  to  be  paid  is  in  a  measure  subject  to  the  agree- 
ment of  the  parties,  but,  when  the  amount  is  not  fixed  by 
contract,  the  law  implies  that  the  carrier  shall  have  a  reason- 
able reward,  which  is  to  be  ascertained  by  the  amount  com- 
monly or  customarily  paid  for  other  like  services.  Johnson 
V.  Pensacola,  etc.,  R.  Co.,  16  Fla,  623  ;  Ang.  Carr,  §  392  ;  Law- 
son,  Carr.  |  125.  Whether  a  railroad  company  may  in  the 
absence  of  legislation,  agree  upon  different  rates  of  compen- 
sation, for  similiar  services  for  different  persons,  is  a  ques- 
tion we  need  not  consider  in  the  present  case.  Fitchburg  R. 
Co.  V,  Gage,  12  Gray  (Mass.),  393 ;  Spofford  v.  Boston  &  M. 
R.  Co.,  128  Mass.  326;  Ragan  v,  Aiken,  9  Lea  (Tenn.),  609,  9 
Am.  &  Eng.  R.  Cas.  201. 

Without  regard  to  the  rights  of  the  shipper  and  carrier,  as 
they  may  be  under  special  contracts,  the  agreement  which 
the  law  imports  into  every  bill  of  lading  which  does  not  stip- 
ulate the  price  to  be  paid  for  the  service  is  that  the  compen- 
sation shall  be  reasonable,  and  such  as  is  customarily  charged 
others  for  like  service,  under  like  conditions.  Railway  Co. 
z^.  Evershed,  L.  R.  3  App.  Cas.  1029.  This  is  the  contract 
-which  the  law  makes  for  the  parties,  and  which  is  imported 
into  every  bill  of  lading  which  contains  no  express  stipula- 
tion covering  the  subject  of  the  amount  to  be  paid.  The  con- 
clusion which  follows  is  that,  in  the  absence  of  an  express 
agreement  in  respect  to  the  amount  to  be  charged,  written 
in  the  bills  of  lading,  the  law  implies  that  the  amount  shall  be 
the  reasonable  or  customary  charge.  It  is  neither  averred 
nor  proved  that  the  amoimt  collected  was  unreasonable,  or 
more  than  the  usual  or  customary  charge  for  like  services. 
The  plaintiffs  were  therefore  not  entitled  to  recover.  The 
judgment  is  reversed,  with  costs,  with  directions  to  the  court 
to  sustain  the  motion  for  a  new  trial. 

Nature  of  Bills  of  Lading.— A  bill  of  lading  in  the  usual  form  has  a  two 


Digitized  by  VjOOQ IC 


90  LOUISVILLE,   E.  &   ST.    L.   R.   CO.   V.   WILSON.      [VOL,  4C 

fold  character  ;  it  is  a  receipt  for  the  goods  shipped  and  a  promise  or  con- 
tract to  transport  and  deliver  the  same  as  therein  stipulated.  McTyer  7/. 
Steel,  26  Ala.  487  ;  Wayland  v.  Mosely.  5  Ala.  430;  O'Brien  zf.  Gilchrist,  34 
Me.  554;  Steamboat  Missouri  v.  Webb,  9  Mo.  193;  Graves  t/.  Harwood, 
9  Barb.  (N.  Y.),  477  ;  Wolfe  v.  Myers,  3  Sandf.  (N.  Y.),  7  ;  Babcock  v.  May, 
4  Ohio  334;  Wood  t/.  Perry,' Wricht  (Ohio),  240;  Pollard  t/.  Vinton,  105 
U.  S.  7 ;  The  Delaware,  14  Wall.  (U.  S.),  579.  But  its  primary  office  and 
purpose  is  to  express  the  terms  of  the  contract  between  the  shipper  and 
the  ship-owner,  although  by  mercantile  usage,  it  is  also  the  symbol  of  the 
right  of  property  in  the  goods.  Glyn  Mills  &  Co.  v.  East  &  W.  India  Dock 
Co.,  L.  K.  7  App.  Cas.  591.  596. 

Bills  of  Lading  as  Contracts — Evidence  to  Explain  or  Contradict  Terms. — 
In  its  character  of  a  contract  for  the  transportation  of  goods,  parol  evidence 
is  not  admissible  to  explain  a  bill  of  lading.  Goodrich  v.  Norris  Abb.  Adm. 
196 ;  Dixon  v.  Columbus  &  I.  R.  Co.,  4  Biss  (U.  S.),  137  ;  The  Joseph  Grant, 
I  Biss.  (U.  S.),  193  ;  Backus  v.  Schooner  Marengo,  6  McLean  (U.  S.),  499; 
The  Delaware.  14  Wall.  (U.  S.),  579;  Cox  v.  Peterson,  30  Ala.  608;  Mc- 
Tyer V.  Steele,  26  Ala.  487 ;  White  v.  Ashton.  51  N.  Y.  280 ;  afig  25  Barb. 
(N.  Y.),  16 ;  Ellis  v.  Willard.  9  N.  Y.  529 ;  Wolfe  v.  Myers,  3  Sandf.  (N.  Y.). 
7 ;  Creery  v.  Holly,  14  Wend.  (N.  Y.).  26;  Cafiero  t/.  Welsh.  8  Phila.  (Pa.). 
130;  I  Leg.  Gaz.  Rep.  121  ;  Chartered  Mercantile  Bank  of  India  v.  Nether- 
lands India  Steam  Nav.  Co.,  L.  R.  10  Q.  B.  Div.  521,  528 ;  Eraser  v.  Tele- 
graph Const.  Co.,  L.  R.  7  Q.  B.  566,  571.  It  conclusively  establishes  the 
employment  of  the  carrier  and  the  essential  stipulations  of  the  contract. 
Cafiero  v.  Walsh,  8  Phila.  (Pa.),  130;  i  Leg.  Gaz.  Rep.  121. 

Where  a  bill  of  lading  has  been  executed  in  duplicate,  parol  proof  of  its 
contents  is  incompetent  until  after  satisfactory  excuse  for  the  non-produc- 
tion of  both  parts  of  the  instrument  itself.  Hence,  where  a  duplicate  part 
of  a  bill  of  lading  was  attached  to  a  draft  drawn  on  plaintiff,  and  paid  by 
him,  there  was  a  presumption  that  it  was  in  his  possession  or  under  his 
control.  And  although  loss  of  the  other  duplicate  was  proved,  plaintiff 
could  not  prove  its  contents  by  parol  until  after  excusing  the  non-produc- 
tion of  the  part  attached  to  the  draft;  and  the  fact  that  nis  residence  was 
outside  of  the  jurisdiction  of  the  court  made  no  difference.  Alabama  Great 
Southern  R.  Co.  v.  Mount  Vernon  Co.  (Ala.),  35  Am.  &  Eng.  R.  Cas.  657. 

Same — Ambiguities. — Parol  evidence  is  however  admissible  to  explain  any 
ambiguity  in  the  contract.  Thus,  it  has  been  admitted  to  prove  the  mean- 
ingor"C.  O.  D."  American  Express  Co.  t^.  Lesen^9  111.  312.  But  while  it 
may  be  admitted  to  explain  the  meaning  of  "C.  O.  L).,"  additional  words  not 
tecnnical  but  ordinary  and  well  defined  in  meaning,  can  not  be  explained  or 
varied.  Collender  ?/.  Dinsmore,  55  N.  Y.  200.  Where  a  freight  bill  wa» 
signed  **  W.  P.  Noell  &  Co.,  Agents,"  and  did  not  appear  upon  the  face  to 
be  the  contract  of  the  railroad  company,  it  was  held  that  parol  evidence 
was  not  admissible  to  show  that  it  actually  was  the  contract  of  the  com- 
pany. Dixon  V,  Columbus  &  L  R.  Co.,  4  Biss.  (U.  S.),  137.  But  where  a 
shipping  receipt  given  by  a  railroad  company  contained  the  w^ords  **  Care 
R.  R.  Agent,  Callahan,"  it  was  held,  that  such  an  ambiguity  existed  as 
might  be  explained  by  parol.  Savannah.  F.  &  W.  R.  Co.  v,  Collins,  77  Ga. 
370 ;  4  Am.  St.  Rep.87. 

Same — Fraud  or  Mistake.— Fraud  or  mistake  in  making  a  bill  of  lading 
may  always  be  proved  by  parol.  Steamboat  Wisconsin  Z'.  Young,  3  Greene 
(Iowa).  268.  And  a  clause  in  a  bill  of  lading  limiting  the  responsibility  pt 
the  carrier,  may  be  proved  by  circumstantial  as  well  as  positive  evidence  to 
have  been  inserted  by  mistake.    Chouteaux  7/.  Leech,  18  Pa.  St.  224. 

Same— Previous  Negotiations  Merged  in  Writing. — If  a  bill  of  lading  is 
delivered  to  the  shipper  at  the  time  when  the  carrier  receives  the  go^s, 
all  prior  parol  negotiations  are  merged  in  the  writing.     Barber  t^.  Brace, 
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3  Conn.  9 ;  O'Bryan  v,  Kinney,  74  Mo.  125  ;  Hill  v.  Syracuse,  B.  &  N.  Y.  R. 
Co..  73  N.  Y.  351 ;  rev'g  8  Hun  (N.  Y.)»  296;  Germania  Fire  Ins.  Co.  v, 
Memphis  &  C.  R.  Co.,  72  N.  Y.  90.  And  the  shipper  is  chargeable  with 
notice  of  its  contents.  Hill  v,  Syracuse,  B.  &  N.  Y.  R.  Co.,  73  N.  Y.  351 ; 
rev'g  8  Hun  (N.  Y.),  296 ;  Germania  Fire  Ins.  Co.  v.  Memphis  &  C.  R.  Co., 
72  N.  Y.  90.  But  it  has  been  held  that  where  a  verbal  agreement  as  to  the 
shipment  of  freight  has  been  made,  and  upon  the  subsequent  delivery  of 
the  goods  to  the  carrier,  a  written  bill  of  lading  is  given,  parol  testimony 
of  the  verbal  agreement  may  be  introduced  in  an  action  in  which  the  ship- 
per denies  that  the  bill  of  lading  contains  the  contract  between  the  parties 
and  it  is  a  question  for  the  jiiry  whether  the  goods  were  shipped  under  the 
parol  agreement  or  under  the  written  agreement.  Baker  v,  Michigan  S. 
&  N.  I.  R.  Co.,  42  111.  73;  Mobile  &  M.  R.  Co.  v,  Jurev  (U.  S.),  16  Am.  & 
Eng.  R.  Cas.  132  ;  Pereira  v.  Central  Pacific  R.  Co.,  60  Cal.  92;  Union  R. 
&  T.  Co.  V,  Riegel,  73  Pa.  St.  72. 

Same — Effect  of  Delivery  Subsequent  to  Shipment.— If  the  bill  of  lading  is 
not  delivered  until  after  the  shipment  has  been  made,  the  parol  agreement 
between  the  parties,  upon  which  the  goods  were  shipped  is  not  superseded. 
Michigan  Cent.  R.  Co.  v.  Boyd,  91  IlL  268  ;  Wilde  v.  Merchants'  Despatch 
Transp.  Co.,  47  Iowa,  247  ;  Gott  v.  Dinsmore.  iii  Mass.  45 ;  Detroit  &  M. 
R.  Co.  V.  Adams.  15  Mich.  458 ;  Bostwick  v,  Baltimore  &  O.  R.  Co.,  45  N. 
Y.  712 ;  rev'g  55  Barb.  (N.  Y.),  137 ;  Coffin  v.  New  York  Cent.  R.  Co.,  64 
Barb.  (N.  Y.),  379.  And  the  shipper  is  not  bound  by  a  stipulation  inserted 
in  the  bill  of  lading  limiting  the  liability  of  the  earner  ;  Michigan  Cent.  R. 
Co.  V.  Boyd.  91  111.  268 ;  Detroit  &  M.  R.  Co.  v.  Adams,  15  Mich.  458;  al- 
though the  bill  of  lading  provides  that  by  accepting  it,  the' shipper  agrees 
to  its  conditions ;  Bostwick  v.  Baltimore  &  O.  K.  Q)„  45  N.  Y.  712 ;  rev'g 
5S  Barb.,  137. 

The  possession  by  the  owner  of  goods  shipped  of  the  receipt  of  the  car- 
rier containing  restrictions  upon  his  liability,  is  only  prima /acie  evidence 
of  the  shipper  s  assent  to  the  conditions,  and  may  be  contradicted  by  parol 
evidence  of  facts  and  circumstances  containing  its  receipt.  Boorman  v. 
American  Express  Co.,  21  Wis.  152;  Strohn  v.  Detroit  &  M.  R.  Co..  21 
Wis.  554.  See  also  Missouri  Pac.  R.  Co.  v.  Beeson,  30  Kan.  298.  Accord- 
ingly, if  a  shipper  of  goods  had  previously  entered  into  a  special  oral 
agreement  with  the  company  for  their  transportation,  he  had  a  right  to 
presume  that  the  written  or  printed  receipt  subsequently  delivered  to  him 
contained  nothing  contrary  to  such  agreement,  and  it  has  been  held  that 
a  failure  to  make  himself  at  once  acquainted  with  its  contents  and  to  no- 
tify the  carrier  of  his  dissent  was  not  sufficient  to  conclude  him.  Strohn 
V.  Detroit  &  M.  R.  Co..  21  Wis.  554. 

But  a  written  contract  containing  provisions  limiting  the  liability  of  a  rail- 
road company  as  a  common  carrier  in  the  transportation  of  cattle,  was  held 
in  the  absence  of  fraud  or  mistake  to  be  the  sole  evidence  of  the  contract 
between  the  parties  and  binding  upon  the  shipper  although  signed  by  him 
after  the  cattle  were  loaded  into  the  car  with  a  previous  verbal  understand- 
ing as  to  the  terms  of  the  shipment  and  presented  to  him  for  signature  when 
there  was  no  sufficient  time  for  examination  before  the  departure  of  the 
train.  St.  Louis.  K.  C.  &  N.  R.  Co.  v.  Cleary  (Mo.),  16  Am.  &  Eng.  R.  Cas. 
122. 

Same — Deviation  from  Course. — Parol  testimony  is  not  admissible  to  es- 
tablish an  agreement  to  deviate  from  the  usual  course  of  trade  in  trans- 
porting the  goods  shipped ;  Lawrence  v.  McGregor,  Wright  (Ohio),  193 ;  and 
when  the  bill  of  lading  does  not  specify  the  route  to  be  followed  by  the 
▼esscl,  the  owner  of  the  goods  cannot  prove  a  parol  agreement  as  to  the 
same.    White  v.  Van  Kirk.  25  Barb.  (N.  Y.).  16. 

If  the  bill  of  lading  specifies  the  course  to  be  pursued  by  the  vessel,  parol 
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evidence  is  not  admissible  to  prove  an  agreement  that  it  might  deviate 
therefrom ;  Babcock  v.  May,  4  Ohio,  334 ;  and  when  by  the  bill  of  lading 
the  right  to  call  at  certain  specified  ports  is  reserved,  an  agreement  that 
the  vessel  should  not  call  at  one  of  these  ports  cannot  be  proved.  The  Si- 
don  ian,  34  Fed.  Rep.  805.  A  bill  of  lading  was  executed  in  the  following 
terms  :  "  Ship];)ed  m  apparent  good  order  and  condition  on  the  steamship 
Austria  now  lying  in  the  port  of  Fiume  and  bound  for  Dunkirk  with  liberty 
to  call  at  any  ports  in  order."  Held,  that  the  terms  of  the  bill  of  lading 
imported  a  voyage  directed  from  Fiume  to  Dunkirk  subject  to  the  liberty 
to  call  at  any  ports  substantially  within  the  course  of  such  voyage,  and  that 
evidence  was  not  admissible  to  show  a  parol  agreement  permitting  the  ves- 
sel to  proceed  to  Glasgow,  such  port  being  altogether  out  of  the  course  of 
the  voyage.  Leduc  v.  Ward,  L.  K.  20  Q.  B.  Div.  275.  But  a  bill  of  lading 
signed  by  the  master  at  the  request  of  the  charterer's  agent  is  not  conclu- 
sive evidence  of  the  course  of  the  voyage  which  the  master  is  to  pursue, 
where  the  charter  contains  mutual  stipulations  as  to  the  course  and  the 
mode  in  which  the  vessel  should  be  employed,  and  there  are  other  circum- 
stances tending  to  show  that  the  bill  of  lading  was  not  intended  to  be  con- 
clusive as  to  the  course.    Cobb  v.  Blanchard,  1 1  Allen,  (Mass.)  409. 

Parol  testimony  that  it  was  agreed  that  a  vessel  should  proceed  directly 
to  the  final  destination  of  the  goods  without  stopping  at  the  port  of  desti- 
nation named  in  the  bill  of  lading,  goes  to  contradict  the  bill  of  lading,  and 
is  inadmissible ;  Jones  v.  Warner,  1 1  Conn.  40 ;  and  where  the  owners  of  a 
canal  boat  signed  a  contract  in  the  form  of  a  bill  of  lading  by  which  they 
agreed  to  deliver  a  quantity  of  wheat  to  the  plaintiff  at  New  York,  parol 
evidence  of  instructions  by  plaintiff's  agent  on  the  same  day  and  place, 
before  the  contract  was  signed  to  send  the  wheat  to  a  different  party  at 
another  place,  was  held  to  be  inadmissible.  Wolfe  v,  Myers.  3  Sandf. 
(N.  Y.).  7. 

Same — Stowage  of  Qoods.— When  a  clean  bill  of  lading  is  given,  it  im- 
ports that,  in  the  absence  of  a  custom  to  the  contrary,  the  goods  shall  be 
stowed  under  deck,  and  a  parol  agreement  that  they  shall  be  carried  on 
deck  cannot  be  proved ;  Barber  v.  Brace.  3  Conn.  9 ;  Sayward  v.  Stevens, 
3  Gray  (Mass.),  97 ;  The  Wellington,  i  Biss.  (U.  S.).  279;  The  Delaware.  14 
Wall.  (U.  S.).  579 ;  even  in  an  action  by  the  shipper  and  vendor  agamst  the 
purchaser  for  the  price  of  the  goods;  Creery  v.  Holly,  14  Wend.  (N.  Y.). 
26.  But  when  there  is  a  well  known  usage  in  reference  to  carrying  cargo  of 
the  particular  description  as  convenience  may  require  either  upon  or  under 
deck,  the  bill  of  lading  only  imports  that  it  shall  be  carried  in  the  usual 
manner,  and  parol  testimony  is  admissible  for  the  purpose  of  proving  the 
custom.     Sproat  v.  Donnell,  26  Me.  185. 

S»me— Evidence  as  to  Terminus  of  Route. — Parol  evidence  tending  to 
show  that  the  undertaking  of  the  contracting  carrier  was  to  deliver  the 
goods  at  their  final  destination  instead  of  at  the  terminus  of  its  own  line  as 
stated  in  the  bill  of  lading,  is  incompetent.  Hewitt  v,  Chicago,  B.  &  6.  R. 
Co.  (Iowa),  18  Am.  &  Eng.  R.  Cas.  568;  Hinckley  v.  New  York  Cent.  R. 
•Co.,  56  N.  Y.  429:  3  Th.  &  C.  (N.  Y.),  281 ;  Cincinnati,  H.  &  D.  R.  Co.  v, 
Pontius,  19  Ohio  St.  221  ;  Chouteaux  v.  Leech,  18  Pa.  St.  224.  Similarly, 
where  a  bill  of  lading  for  goods  signed  to  a  point  beyond  the  terminus  of 
the  receiving  carrier's  line  is  silent  m  respect  to  the  line  by  which  the  goods 
are  to  be  forwarded,  parol  evidence  will  not  be  admitted  for  the  purpose 
of  proving  that  a  special  line  was  agreed  upon.  Snow  v.  Indiana,  §.  &  W. 
R.  Co.,  (Ind.),  28  Am.  &  Eng.  R.  Cas.  77.  But  where  the  bill  of  lading  pur- 
ports to  contract  only  for  the  delivery  of  the  goods  at  the  termination  of 
the  carrier's  line,  but  also  shows  that  the  freight  has  been  paid  through  to  the 
final  destination,  parol  testimony  is  admissible  for  the  purpose  of  proving 
that  the  carrier's  contract  was  not  only  to  transport  them  over  its  own  line. 
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but  also  to  their  final  destination.  Such  testimony  does  not  vary  or  con- 
tradict the  written  contract,  but  shows  an  additional  contract  to  cany  from 
the  termination  of  the  contracting  carrier  s  route  to  the  final  destination. 
Baltimore  &  P.  S.  Co.  v.  Brown,  54  Pa.  St.  77.  A.,  by  parol,  made  ar* 
rangements  with  the  defendants,  a  railway  company,  to  convey  cattle  for 
him  to  K.  station  ;  he  at  the  same  time,  without  noticing  its  contents, 
signed  a  consignment  note,  by  which  the  cattle  were  directed  to  be  taken 
to  E.,  an  mtermediate  station  on  the  line  to  K.  Held,  that  parol  evidence 
was  admissible  to  show  that  the  defendants  had  agreed  to  carry  on  the 
cattle  to  K.,  as  it  did  not  contradict  but  only  supplemented  the  written  con- 
tract.    Malpas  V,  London  &  S.  W.  R.  Co.,  L  R.,  i  C.  P.  336. 

Same— Evidence  as  to  Rate  of  Freight. — Where  the  bill  of  lading  specifies 
the  rate  of  freight  to  be  charged  by  the  carrier,  parol  testimony  is  not  ad- 
missible to  prove  a  verbal  agreement  to  transport  at  a  different  rate.  Hop- 
kins V.  St.  Louis  &  S.  F.  R.  Co.  (Kan.),  16  Am.  &  Eng.  R.  Cas.  126:  Long 
-v.  New  York  Cent.  R.  Co..  50  N.  Y.  76.  But  compare  McClean  v.  Miller, 
1  Cranch  (C.  C),  620 ;  Simes  v.  Marine  Ins.  Co.  of  Alexandria,  2  Cranch 
(C.  C),  618.  Thus,  where  a  bill  of  lading  specified  the  freight  to  be  "60 
cents  per  hundred  pounds  at  estimated  weight,"  it  was  held,  that  parol 
testimony  was  not  admissible  to  prove  an  agreement  to  transport  the  freight 
9X,  60  cents  per  hundred  pounds  actual  weight.  Long  v.  New  York  Cent. 
R.  Co.,  50  N.  Y.  76. 

A  shipper  entered  into  a  verbal  agreement  with  a  railroad  companv  in 
regard  to  the  carriage  of  live  stock  whereby  the  company  agreed  to  allow 
the  shipper  the  usual  rebates  in  freight.  Subsequently,  upon  the  shipment 
of  each  car  load  of  live  stock,  a  bill  of  lading  was  delivered  containing  no 
stipulations  for  such  rebates.  In  an  action  by  the  shipper  against  the  com- 
pany to  recover  the  amount  of  the  rebates,  held,  that  the  plaintiff  could 
not  establish  by  parol  evidence  the  fact  that  it  was  the  intention  of  the 
parties  that  the  bill  of  lading  should  operate  only  as  regards  the  liability  of 
the  company,  and  that  as  to  all  other  matters,  the  written  contracts  were 
subject  to  and  controlled  by  the  provision  of  the  parol  agreement.  Hopkins 
t/.  St.  Louis  &  S.  F.  R.  Co.  (Kan.),  16  Am.  &  Eng.  R.  Cas.  126. 

Where  a  bill  of  lading  specified  an  agreed  rate  for  the  transfx^rtation  of 
lumber,  it  was  held  that  parol  evidence  was  not  admissible  to  prove  an 
agreement  that  the  rat^s  specified  were  to  be  demanded  only  if  the  sale  of  • 
the  lumber  should  produce  a  sum  sufficient  to  pay  them,  bur  if  not,  that 
the  amount  payable  should  be  limited  to  the  sum  released  from  the  sale. 
Gardner  v.  Chace,  2  R.  I.  1 1 2. 

But  parol  testimony  will  be  received  to  establish  the  meaning  of  the  stip- 
ulation for  freight  according  to  the  usage  of  the  trade.  Thus,  by  a  bill  of 
lading  of  wool  from  Odessa,  freight  was  to  be  paid  in  London  on  deli\ery 
**  at  the  rate  of  80s.  per  cwt.  gross  weight,  tallow  and  other  goods,  grain  or 
seed  in  proportion  as  p^r  London  Baltic  printed  rules."  It  was  held  that 
extrinsic  evidence  was  admissible  to  show  that  by  the  usage  of  the  trade, 
the  meaning  of  the  bill  of  lading  was  that  80s.  per  cwt.  of  tallow  was  to  be 
taken  as  the  standard  by  which  the  rate  of  freight  on  the  other  goods  was 
to  be  measured.    Russian  Steam  Nav.  Co.  v,  Silva,  i  C.  B.  N.  S.  610. 

If  the  consignee  is  a  stranger  to  the  shipment  and  not  a  party  to  the  bill 
of  lading  in  making  it,  as  to  him,  the  bill  of  lading  cannot  be  contradicted 
by  proving  that  no  freight  had  been  paid.  Portland  Bank  v.  Stubbs,  6 
Mass.  422. 

Same— Stipulation  as  to  Liability  for  Loss.— The  terms  of  a  bill  of  lading 
as  to  the  carrier's  responsibility  for  risk  or  unavoidable  loss,  cannot  be  con- 
trolled or  varied  by  parol  evidence.  Pemberton  Co.  v.  New  York  Cent.  R. 
Co.,  104  Mass.  144;  Arnold  v.  Jones,  26  Tex.  335.  But  where  a  bill  of  lad- 
ing stipulates  that  in  consideration  of  a  reduced  rate,  the  carrier  shall  be 
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exempt  from  liability  beyond  a  fixed  amount,  parol  evidence  is  admissible 
as  between  the  parties  to  show  that  the  recital  that  the  rate  charged  was  a 
reduced  one  was  false,  and  that  therefore  the  limitation  was  not  binding 
upon  the  shipper ;  McFadden  v.  Missouri  Pac.  R.  Co.  (Mo.).  30  Am.  &  Eng, 
R.  Cas.  17  ;  and  in  Atwell  v.  Miller,  11  Md.  348,  it  was  held  that  the  con- 
tract contained  in  the  bill  of  lading  may  be  modified  by  adding  thereto,  a 
parol  supplementary  agreement  that  freight  prepaid  should  be  at  the  risk 
of  the  shipper  in  the  event  of  the  failure  of  the  carrier  to  complete  the 
voyage,  and  that  such  special  agreement  might  be  proved  by  parol. 

Same— Agreements  as  to  Time  of  Shipment.— When  by  a  bill  of  lading  it 
is  contracted  that  the  goods  shall  be  transported  and  delivered  without  un- 
necessary delay,  it  cannot  be  proved  by  parol  that  the  carrier  agreed  that 
they  should  be  shipped  upon  the  day  on  which  they  were  received  by  him, 
Indianapolis  &  C.  R.  Co.  v.  Remmy.  13  Ind.  518. 

Same- Agreements  as  to  Time  and  Mode  of  Delivery.— A  guaranty  or 
warranty  that  the  goods  shall  be  delivered  on  or  before  a  particular  day, 
cannot  be  proved  by  parol;  Petrie  v.  Heller,  35  Fed.  Rep.  310.  and  when 
no  time  for  the  discharge  of  the  cargo  is  specified  in  the  bill  of  lading,  the 
usage  at  the  port  of  discharge  governs  the  contract,  and  evidence  of  an  oral 
contract  that  the  vessel  should  not  be  detained  beyond  a  specified  time  is 
inadmissible.     Higgins  v,  U.  S.  Mail  S.  S.  Co.,  3  Blatchf.  (U.  S.),  282. 

In  Wayne  v.  Steamboat  General  Pike.  16  Ohio.  422,  the  carrier  relied  upon 
custom  for  the  purpose  of  proving  that  delivery  to  a  wharf  bodl  without 
notice  to  the  consignee  was  sufficient  to  exonerate  him.  It  was  objected 
that  as  the  bill  of  lading  required  the  goods  to  be  delivered  to  the  consignee, 
^he  proposed  testimony  went  to  contradict  the  contract.  The  court  held 
that  where  the  terms  used  in  bills  of  lading  have  by  usage  acquired  a  par- 
ticular signification,  the  parties  will  be  presumed  to  have  used  them  in  that 
sense,  but  that  usage  would  not  be  permitted  to  control  the  terms  used  ex- 
cept it  was  established  by  clear  and  satisfactory  proof. 

Representations  made  before  the  execution  of  a  bill  of  lading  by  the  con- 
signor as  to  the  depth  of  water  at  the  place  of  landing  named  therein,  can- 
not be  given  in  evidence  by  the  owner  of  a  ship  in  an  action  against  him 
by  the  consignee  for  the  loss  of  the  goods.  Shaw  v,  Gardner.  12  Gray 
(Mass.).  488. 

Same — Evidence  as  to  Parties  to  Contract.— Parol  evidence  is  admissible 
for  the  purpose  of  proving  that  the  contract  of  affreightment  was  made 
with  a  person  other  than  him  in  whose  name  the  bill  of  lading  was  exe- 
cuted. McTyer  v.  Steel,  26  Ala.  487.  But  see  Center  v.  Torry,  8  Martin 
(La.),  206. 

If  no  person  is  specified  in  the  bill  of  lading  as  contracting  to  carry  the 
goo<ls,  tne  owner  of  the  goods  may  show  who  was  the  owner  of  the  vessel 
named  in  the  bill  of  lading  by  which  the  goods  were  to  be  carried.  Good- 
rich V.  Mallory,  52  Barb.  (N.  Y.)  87. 

Parol  evidence  that  goods  were  shipped  by  the  shipper  as  SLgent  of  the 
plaintiff,  is  not  admissible  after  an  admission  that  the  contract  for  carriage 
was  in  writing.  Peck  v.  Dinsmore,  4  Porter  (Ala.).  212.  But  where  the 
bill  of  lading  is  signed  *' A.  B.  for  the  Master,"  the  authority  of  A.  B.  to 
sign  it  may  be  proved  by  parol.     Putnam  v,  Tillotson,  13  Met.  (Mass.), 

517. 

Same — Evidence  as  to  Vessel  upon  Which  Shipment  was  ^ade. — Although 
a  bill  of  lading  recites  that  the  goods  were  shipped  upon  a  certain  vessel, 
parol  testimony  is  admissible  for  the  purpose  of  provmg  that  thejr  were  in 
fact  shipped  upon  another  vessel.  Fledricks  v.  Steamship  Morning  Star, 
18  La.  Ann.  353. 

Same — Evidence  as  to  Shipper's  Right  of  Property. — A  shipper  named  in 
a  bill  of  lading  may  sue  the  carrier  for  an  injury  to  the  goods  although  he 
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has  no  property,  general  or  special,  therein,  and  parol  testimony  is  not  ad- 
missible for  the  purpose  of  proving  absence  of  property.  Blanchard  v. 
Page,  8  Gray  (Mass.),  281. 

Same — Evidence  ol  Agreement  to  Feed  Live  Stock. — Where  it  appears 
that  the  contract  for  the  carriage  of  live  stock  is  in  writing;,  parol  testi- 
mony as  to  the  undertaking  of  the  shipper  to  feed  and  provide  for  the  live 
stock,  is  inadmissible.  Missouri  Pac.  R.  Co.  v,  Fagan  (Tex.),  35  Am.  & 
Eng.  R.  Cas.  666. 

Bills  of  Lading  as  Receipts — Parol  Testimony. — In  respect  to  the  clause  in 
a  bill  of  lading  which  operates  merely  as  a  receipt  for  goods,  it  is  open  to 
explanation  and  contradiction  as  parol  proof.  Goodrich  v.  Norris,  Abb. 
196;  Knox  V.  The  Ninetta,  i  Crabbe  534;  Butler  v.  The  Steamboat  Ar- 
row, I  Newb.  59;  The  Delaware,  14  Wall.  (U.  S.),  579;  Wayland  v,  Mosely, 
5  Ala.  430;  Great  Western  R.  Co.  v.  McDonald,  18  111.  172;  O'Brien  7/. 
Gilchrist.  34  Me.  554  :  Sears  v,  Wingate,  3  Allen  (Mass),  103 ;  Shepherd  v, 
Naylor.  5  Gray  (Mass.),  591  ;  Steamboat  Missouri  v,  Webb.  9  Mo.  193; 
Ellis  V.  Willard,  9  N.  Y.  529;  Wolfe  v.  Mvers,  3  Sandf.  (N.  Y.),  7 ;  Wood 
V,  Perry,  Wright  (Ohio),  240;  Cafiero  v.  Welsh,  8  Phil.  (Pa.),  130;  i  Leg. 
Gaz.  R.  121. 

Same — Evidence  as  to  Consideration! — The  consideration  clause  in  bills 
of  lading  has  onl^  the  force  and  elTect  of  a  receipt,  and  is  open  to  explana- 
tion and  contradiction  by  parol  evidence.  McFadden  v,  Missouri  Pac.  R. 
Co.  (Mo.),  30  Am.  &.  Eng.  R.  Cas.  17. 

Same — Bills  Signed  In  Blank.— A  bill  of  lading  signed  in  blank  by  the 
master,  is  beyond  his  implied  authority,  and  does  not  bind  the  owner  of 
the  vessel,  and  the  circumstances  connected  with  the  signing  and  delivery 
of  such  a  bill  of  lading  may  be  inquired  into.  The  Joseph  Grant,  i  Biss. 
(U.  S.).  193. 

Same— Recital  of  Quantity  Shipped. — It  is  not  within  the  scope  of  the 
authority  of  the  master  of  a  vessel  to  sign  bills  of  lading  for  goods  not 
actually  received.  Sears  z'.  Wingate,  3  Allen  (Mass.),  103;  Hubbersty  7/. 
Ward.  8  Exch.  330.  The  recital  in  a  bill  of  lading  as  to  the  quantity  or 
weight  of  the  goods  received  is  only /r/Vw^/ar/V  evidence  thereof  in  an  action 
between  the  parties,  and  may  be  explained  or  contradicted  by  parol  testi- 
mony tending  to  show  that  the  quantity  stated  was  not  actually  received  ; 
Goodrich  v,  Norris,  Abb.  Adm.  196;  Manchestert/.  Milne,  Abb.  Adm.  115  ; 
The  J.  W.  Brown,  i  Biss.  (U.  S.),  76 ;  The  Henry,  Bl.  &  How.,  465 ;  The 
Freeman  v,  Buckingham,  18  How.  (U.  S,),  341 ;  The  Tuskar,  Sprague  (U. 
S.)  71  ;  Sutton  V.  Kettell.  lb.  309;  The  Lady  Franklin;  8  Wall.  (U.  S.). 
325;  Wallace!/.  Long,  8  111.  App.  504;  Hunt  v.  Mississippi  Cent.  R.  Co.,  29 
La.  Ann.  446;  Kirkman  v.  Bowman,  8  Rob.  (La,)  246;  Witzler  v.  Collins, 
70  Me.  290;  35  Am.  Rep.  327  ;  O'Brien  v,  Gilchnst,  34  Me.  554 ;  Strong^/. 
Grand  Trunk  R.  Co.,  15  Mich.  206,  93  Am.  Dec.  184;  Abbe  v,  Eaton,  51 
N.  Y.  410;  Meyer  v.  Beck,  28  N.  Y.  590,  aff'g  33  Barb.  532;  Graves  v, 
Harwood,  9  Barb.  (N.  Y.).  477  ;  Ward  v,  Whitney,  3  Sandf.  (N.  Y.),  399  ; 
Dean  z/.  King,  22  Ohio  St..  118;  Meyer  2/.  Dresser,  16. C.  B.N.  S.  646; 
Blanchet  v,  Powell's  Llantivit  Collieries  Co.,  L.  R.,  9  Exch.  74 ;  Jessel  v. 
Bath,  L.  R.,  2  Exch.  67 ;  Brown  v,  Powell  Duffryn  Steam  Coal  Co.,  L.  R., 
10  C.  P.  562 ;  McLean  v.  Fleming,  L.  R.,  2  Sc.  App.  128 ;  Bates  v,  Todd, 
I  Moo.  &  Rob.  106.  But  when  the  bill  of  lading  for  goods  shipped  con- 
tains the  words  '*  quantity  guaranteed,"  the  earner  is  responsible  for  the 
delivery  of  the  quantity  specified.    Bissel  v,  Campbell,  54  N.  Y.  353. 

But  the  master  is  estopped  as  against  the  consi^ee  who  is  not  a  party  to 
the  contract,  and  as  against  the  assignee  of  the  bill  of  lading  when  either 
has  taken  it  for  a  valuable  consideration  upon  the  faith  of  the  acknowledg- 
ments which  it  contains,  from  denying  the  truth  of  the  statements  to  which 
he  has  given  credit  by  his  signature,  so  far  as  these  statements  relate 
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to  matters  which  are  or  ought  to  be  within  his  knowledge ;  Relyea  v. 
New  Haven  Rolling  Mill  Co.,  42  Conn.  579 ;  Sears  v.  Wingate,  3  Allen 
(Mass.).  103 ;  and  in  such  case,  the  bill  of  lading  is  conclusive  as  to  the 
shipment  of  the  goods  and  also  as  to  the  quantity  shipped  ;  Dickerson  7/. 
Seclye,  12  Barb.  (N.  Y.).  99;  Bank  of  Batavia  v.  New  York,  L.  E.  &  W. 
R.  Co.  (N.  Y.),  32  Am.  <&  Eng.  R.  Cas.  497 ;  Brooke  v.  New  York.  L.  E.  & 
W.  R.  Co.  (Pa.),  21  lb.  64;  Norris  v.  Milwaukee  Dock  Co.,  21  Wis.  130,  91 
Am.  Dec.  404.  But  the  decisions  are  not  unanimous  on  this  point ;  Fried 
lander  v.  Texas  &  P.  R.  Co.  (U.  S.),  ante  p.  70. 

A  bill  of  lading  is  not  conclusive  however,  in  favor  of  one  who  did  not 
make  title  under  it,  but  whose  purchase  was  made  prior  to  the  shipment. 
Meyer  v.  Peck,  28  N.  Y.  590,  alFg  33  Barb.  (N.  Y.),  532.  And  the  con- 
signee of  a  cargo  cannot  maintain  an  action  against  the  master  of  a  vessel 
who  has  receipted  in  a  bill  of  lading  for  a  larger  amount  of  goods  than 
was  actually  put  on  board,  if  it  appears  that  the  consignee  has  not  paid  for 
the  goods  on  the  faith  of  the  bill  of  lading,  and  has  an  a^;recment  with  the 
shippers  that  he  is  only  to  pay  them  for  what  he  receives,  unless  he  can 
recover  of  the  master  the  difference  between  this  amount  and  the  amount 
named  in  the  bill  of  lading.  Hall  v.  Mayo,  7  Allen  (Mass.),  454.  See  also 
Ryder  v.  Hall,  7  Allen  (Mass.),  456. 

.  Same — Acknowledgement  of  Cood  Condition. — An  acknowledgement  in 
a  bill  of  lading  that  the  goods  are  received  in  good  order  and  condition,  is 
ovXy  prima  facie  evidence  of  their  condition  and  may  be  explained  or  con- 
tradicted by  parol.  The  Adriatic,  16  Blatchf.  (U.  S.)  424 ;  The  Pacific, 
Deady  17;  The  Ship  Martha,  Olc.  140;  Illinois  Cent.  R.  Co.  v,  Cobb,  72 
111.  148  ;  Illinois  Cent.  R.  Co.  v,  Cowles,  32  111.  116;  Bissell  z/.  Price.  16  III. 
408;  Mitchell  z/.  U.  S.  Express  Co.,  46  Iowa  214;  Gowdy  ?/.  Lyon,  9  B. 
Mon.  (Ky.),  112;  Kimball  v,  Brander,  6  La.  711 ;  Witzler  t/.  Collins,  70  Me. 
290,  35  Am.  Rep.  327 ;  Tarbox  v.  Eastern  Steamboat  Co.,  50  Me.  339 ; 
Richardss  v.  Doe,  100  Mass.  524 ;  Barrett  v.  Rogers,  7  Mass.  297 ;  Nelson 
2/.  Stephenson,  5  Duer  (N.  Y.),  538 ;  Glass  z/.  Goldsmith,  22  Wis.  488.  Such 
an  aclcnowledgment  is  only  applicable  to  their  apparent  good  order  and 
condition,  and  does  not  extend  to  the  quality  of  the  material  in  which  they 
are  enveloped,  nor  to  secret  defects  in  the  goods  themselves.  Benjamin 
V.  Sinclair,  i  Bailey  (S.  Car.),  174.  See  also  Choate  zk  Crowninshield,  3 
Cliff.  (U.  S.),  188;  The  Olbers.  3  Ben.  (U.  S.),  148 ;  Nelson  v.  Woodruff,  i 
Black  (U.  S.).  156 ;  Keith  v.  Amende,  i  Bush.  (Ky.),  455  ;  Hastings  v.  Pep- 
per, II  Pick.  (Mass.),  41,  45.  If  a  bill  of  lading  acknowledges  that  goods 
in  packages  have  been  "  shipped  in  apparent  good  order,*' the  word  "  appar- 
ent "  does  not  change  the  legal  effect  of  the  bill.  The  Oriflamme,  i 
Sawy.  (U.  S.),  76.  When  the  goods  have  been  receipted  for  as  in  good 
order,  the  carrier  may  show  the  circumstances  under  which  he  gave  the 
receipt  and  may  prove  that  he  desired  to  sign  a  receipt  for  them  as  "  in 
poor  condition,"  but  was  not  allowed  to  do  so.  Tiemey  v.  New  York  Cent. 
&  H.  R.  R.  Co.,  67  Barb.  (N.  Y.),  538. 

The  words  "  contents  unknown  "  annexed  to  a  bill  of  lading  implies  that 
the  master  only  irttendcd  to  acknowledge  the  shipment  of  goods  in  good 
order  as  to  their  external  condition.  Clark  v.  Barnwell,  12  How.  (U.  S.) 
272  ;  The  Columbo,  3  Blatchf.  (U.  S.),  521.  See  also  The  Prospcrino  Pa- 
lasso,  29  L.  T.  622;  The  Ida,  32  L.  T.  541. 

The  words  in  a  bill  of  lading  for  a  cargo  of  iron  "bars  and  bundles  rusty  " 
with  the  words  "  in  good  order  and  condition,"  are  a  mere  statement  of 
fact,  and  may  be  explained  or  contradicted  by  parol.  The  Nith,  36  Fed. 
Rep.  86. 

An  acknowledgment  of  the  receipt  of  goods  in  good  order  and  condi- 
tion casts  upon  the  carrier  the  burden  otproving  that  the  damage  to  them 
arose  from  causes  existing  before  he  received  them.    Illinois  Cent.  R.  Co. 
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V,  Cowles,  32  111.  116;  Bissel  v.  Price,  16  111.  408 ;  Hastings  v.  Pepper,  11 
Pick.  (Mass.)  41,  43;  Price  7/.  Powell,  3  N.  Y.  322  ;  Blade  v.  Chicago,  St. 
P.  &  F.  R.  Co..  10  Wis.  4;  Nelson  v.  Woodruff,  i  Black  (U.  S.)  156 ;  The 
Ship  Howard  v.  Wissman,  18  How.  (U.  S.)  231.  The  insertion  of  the 
usual  clause  "weight,  contents  and  value  unknown,"  does  not  cast  upon 
the  owner  of  the  goods  the  burden  of  proving  that  the  goods  were  injured 
after  they  were  received  by  the  carrier,  and  that  injuries  did  not  arise  from 
defects  existing  at  the  time  of  shipment ;  English  v.  Ocean  Steam  Nav. 
Co.,  2  Blatchf.  (U.  S.)  425 ;  and  where  the  evidence  tends  to  show  that  the 
goods  did  not  receive  the  damage  complained  of  while  in  the  carrier's  pos- 
session, a  receipt  stating  that  they  were  "in  apparent  good  order,**  does 
not  relieve  the  consignor  from  proving  their  condition  at  the  time  of  de- 
livery to  the  carrier.    Chicago  «  A.  R.  Co.  v,  Benjamin,  63  III.  283. 

Same — Evidence  to  Disprove  Title  of  Consignee. — The  consignee  named 
in  the  bill  of  lading  \s prima  facie  the  owner  of  the  goods.  Webb  7\  Win- 
ter, I  Cal.417;  Lawrence  V.  Mintum,  17  How.  (U.  S.)  100.  But  this  pre- 
sumption is  only /r/>«tf  facie  2ind  may  be  repelled  by  parol  evidence. 
Harrison  v,  Hixson,  4  Blackf.  (Ind.)  226;  Hooper  z/.  Chicago  Oc  N.  W.  R., 
Co.  27  Wis.  81.  See,  also,  Chapin  v.  Siger,  4  McL.  (U.  S.)  378  ;  Maryland 
Ins.  Co.  V.  Ruden,  6  Cranch  (C.  C.)  338.  Accordingly,  the  consij^nor  of 
the  goods  may  in  an  action  against  the  carrier  for  their  loss,  introduce  the 
bill  of  lading  to  prove  the  delivery  of  the  goods,  and  then  show  by  parol 
that  the  property  of  the  goods  is  vested  in  himself  and  not  in  the  con- 
signee.   Harrison  v,  Hixson,  4  Blackf.  (Ind.)  226. 


Baltimore  &  Ohio  Express  Co. 

V. 

Cooper. 

{Mississippi  Supreme  Court,  May  27,  1889.) 

Carriers  of  Qoods — Stipulation  for  Notice  of  Claim.—  Failure  to  present  a 
claim  in  writing  at  the  express  office  which  issued  the  receipt  for  goods. 
in  accordance  with  a  condition  contained  in  the  receipt  is  no  defense  to  a 
claim  for  damages  for  negligence  by  that  office  in  not  sending  forward  the 
goods,  there  being  no  necessity  of  notifying  that  office  of  a  claim  of  which 
it  was  fully  cognizant. 

Appeal  from  Superior  Court,  Clark  County. 

Action  by  W.  P.  Cooper  against  the  Baltimore  &  Ohio  Ex- 
press Co.  to  recover  damages  for  delay  in  forwarding  certain 
machinery  delivered  by  the  plaintiff  to  defendant  for  trans- 
portation. The  plaintiflF  received  the  usual  receipt  from  the 
agent  of  the  conipany  at  the  point  of  shipment,  and  the  de- 

40  A.  &  E.  R.  Cas.— 7 
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fense  relied  upon  by  the  company  was  that  he  had  failed  to 
comply  with  a  stipulation  therein,  requiring  him  to  file  with 
the  company  a  written  claim  for  damages  within  30  days. 
The  defendant  appeals  from  a  judgment  for  the  plaintiff. 

D,  W,  Heidleberg  for  appellant. 

T.  A.  Woodior  appellee. 

Campbell,  J. — The  only  point  made  by  the  appellant  de- 
serving special  mention  is  tnat  the  claim  for  the  loss  or  dam- 
age was  not  presented  in  writing  at  the  office 
rudm!*'  which  issucd  tne  receipt,  etc.,  in  accord&nce  with 
a  condition  contained  m  it ;  and  our  view  is  that 
this  condition  is  not  applicable  to  this  case,  because  the  claim 
here  sued  on  is  for  damages  for  negligence  by  that  office  in 
not  sending  forward  the  article  named,  and  there  was  no  ne- 
cessity to  bring  to  the  notice  of  the  company  at  that  office 
the  claim  for  \rhat  that  office  was  fully  cognizant  of,  its  negli- 
gence having  caused  the  loss.    Affirmed. 

Notice  of  Claim  for  Damaget. — See  Hartwell  v.  Northern  Pac.  Express 
Co.  (Dak.),  37  Am.  &  Eng.  R.  Cas.  635 ;  Glenn  v.  Southern  Express  Co. 
(Tenn.).  35  lb,  627 ;  Pacific  Express  Co.  v,  Darnell  (Tex.),  32  lb,  543 ;  Gulf. 
C.  &  S.  F.  R.  Co.  V,  Trawick  (Tex.),  30  lb,  49,  note  57 ;  Missouri  Pac  R. 
Co.  t/.  Harris  (Tex.),  2%  lb.  107;  Sprague  t/.  Missouri  Pac.  R.  Co.  (Kan.), 
23  lb,  684 ;  International  &  G.  N.  R.  Co.  v.  Underwood  (Tex.),  21  lb.  143  ; 
Gulf,  C.&  S.  F.  R.  Co.  V,  Maetz  (Tex.),  18  lb.  613,  note  618. 


Good  et  aL 


Galveston,  Harrisburg  &  San  Antonio  R.  Co. 

{Texas  Supreme  Court y  April  ^Oy  1889.) 

Carriage  of  Live  Stock^Stipulation  for  Notice  of  Claim — Validity. — When 
a  contract  for  the  carriage  of  live  stock  stipulates  that  written  notice  must 
be  given  to  some  officer  of  the  company,  or  the  nearest  station  agent,  of 
any  loss  or  injury  to  the  stock  before  it  is  removed  from  the  place  of  de- 
livery or  mingled  with  other  stock,  the  company  roust,  in  an  action  against 
it,  show  that  it  had  an  officer  or  agent  at  or  near  the  pbce  where  notice 
was  to  be  given,  otherwise  the  stipulation  will  be  deemed  to  be  unreasona- 
ble and  ineffectual. 

Carriers — Action  for  Damages— Pleading— Proof  of  Partnership.— In  an 
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action  for  damages  in  transit,  if  the  petition  alleges  that  the  plaintiffs  were 
partners,  and  there  is  no  denial  of  this  allegation  under  oath, .  the  partner- 
ship need  not  be  proved. 

Same — Property  in  Damaged  Stock — Evidence. — A  petition  in  an  action 
for  damages  to  live  stock  alleged  that  th^  plaintiffs  were  partners.and  that 
the  cattle  were  shipped  by  their  partner  and  representative,  P.  A  witness 
testified  that  he  knew  the  plaintiffs;  that  he  bought  part  of  the  lot  of  cattle 
shipped,  and  that  they  were  in  the  stock  pen  at  the  railroad.  P.  testified 
that  the  cattle  were  the  lot  of  cattle  shipped  by  him  over  defendant's  rail- 
road. Held,  the  evidence  authorized  the  inference  that  the  cattle  be- 
longed to  plaintiffs  as  alleged. 

Same— Live  Stock— Negligence  in  Transportation— Evidence.— Where  the 
evidence  shows  that  there  was  unnecessary  delay  in  the  transportation  of 
live  stock ;  that  the  cattle  were  needlessly  confined  in  the  cars  at  the  dif- 
ferent stations ;  and  that  they  were  bruised  and  bumped  by  the  stalling  of 
the  train  on  account  of  its  size  and  weight,  a  cause  of  action  against  the 
carriers  for  gross  negligence  and  carelessness  is  sufficiently  established. 

Same — Statutory  Penalty — Sufficiency  of  Evidence. — Under  a  statute 
which  imposes  upon  comr  on  carriers  a  penalty  for  failure  to  feed  live 
stock  during  transit,  the  statutory  grounds  of  liability  should  be  particu- 
larly set  forth  in  an  action  for  the  penalty,  and  should  be  clearly  estab- 
lished by  the  proof ;  and  where  two  places  were  alleged  to  be  the  feeding 
stations  on  the  route,  and  the  evidence  shows  that  the  cattle  were  fed 
at  one,  and  it  is  not  satisfactorily  shown  that  they  were  not  fed  at  the 
other,  there  can  be  no  recovery.  f 

Commissioners*  decision.  Appeal  from  District  Court, 
Bexar  County. 

Action  by  Good,  Williams  &  Peoples  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Company  for  dam- 
ages tojbeef  steers,  while  in  transit  over  defendant's  road  from 
San  Antonio,  Texas,  to  Algiers,  Louisiana.  The  evidence 
was  that  the  cattle  belonged  to  plaintifiFs,  were  shipped  by 
Peoples  on  December  13,  1884,  over  defendants  road  from 
San  Antonio,  Texas,  to  Algiers,  Louisiana,  under  a  shipping 
contract  made  in  writing  with  defendant,  known  as  a  "live- 
stock contract,'*  setting  forth  that  there  were  5  carloads,  con- 
taining 100  beef  steers,  to  be  delivered  at  Algiers,  Louisiana. 
The  contract  in  evidence  recited  the  payment  of  freight  by 
Peoples  at  the  rate  of  $100  per  car-load.  The  contract  stipu- 
lated several  restrictions  as  to  the  liability  of  defendant, 
one  of  which  was  a  condition  precedent  to  the  right  of  re- 
covery of  damages  by  plaintiffs,  that  written  notice  must  be 
given  to  some  officer  of  defendant,  or  the  nearest  station 
agent,  of  any  loss  or  injury  to  his  stock,  before  it  was  re- 
moved from  the  place  of  delivery,  or  mineled  with  other 
stock.  This  was  signed  by  Peoples  hurriedly  by  lamp-light 
after  the  cattle  were  loaded,  and  the  train  waiting.  The  100 
head  of  cattle  were  in  good  condition  when  shipped,  weigh- 
ing  on  an  average,  about  1,000  pounds  each.  The  five  cars 
containing  them  reached  Houston  the  next  day,  December 
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14th,  at  three  o'clock,  where  they  remained  in  the  cars,  not 
unloaded,  until  the  morning  of  the  15th  December,  at  7 
o'clock,  when  they  were  unloaded.  The  train  was  to  leave 
that  evening,  at  7  o'clock;  and,  against  Peoples*  remon- 
strances, the  cattle  were  placed  in  the  cars  at  3  o'clock  and 
switched  about,  and  injured,  and  run  back  into  the  yard, 
where  they  remained  until  2  o'clock  in  the  morning,  when 
the  train  started  to  Orange  and  Vermillionville.  One  of  the 
cattle  died  in  Houston.  The  train  had  so  many  cars  that  it 
could  not  2^et  along,  and  part  of  it  had  to  be  cut  ofif  at  Orange. 
A  great  deal  of  time  was  lost  between  Houston  and  V  er- 
millionville,  there  being  over  seven  hours*  delay.  The  train 
did  not  make  over  five  miles  per  hour  between  Houston  and 
Orange.  It  would  stall,  and  had  to  be  divided,  and  to  be 
run  forward  and  backward  to  get  headway.  It  reached  Ver- 
millionville at  10  o'clock  that  night.  Peoples  looked  for  the 
station  agent,  went  to  his  office,  but  cou.ld  not  find  him.  He 
found  the  train  dispatcher  who  said  he  had  received  no  no- 
tice that  the  cattle  were  on  the  way.  The  next  morning  the 
cattle  were  unloaded,  and  were  put  in  a  pen  where  they  sank 
to  their  bodies  in  mud,  and  so  remained  until  the  next  even- 
ing, at  7  o'clock.  They  could  take  no  food  on  account  of  the 
mud.  At  about  ten  o'clock  the  next  dav,  December  18,  1884, 
they  reached  Algiers,  where  one  of  tne  steers  died.  The 
others  were  much  damaged  by  the  treatment  received  ;  lost 
at  least  one-fourth  of  their  value.  Not  more  than  25  or  30 
were  marketable.  They  were  put  in  pastures,  and  sold  at  re- 
duced figures.  They  cfid  not  weigh  over  850  pounds  when 
at  New  Orleans.  It  they  had  arrived  in  proper  condition 
they  would  have  been  worth  4f  cents  per  pound.  It  was 
shown  that,  when  properly  cared  for,  cattle  so  transported 
would  lose  8  or  10  per  cent,  in  weight.  Defendant's  agents 
had  control  of  the  feeding  of  the  stock,  and  did  not  permit  the 
shipper  to  handle  or  feed  them.  It  was  in  evidence  that  the  cus- 
tomary freight  paid  on  cattle  was  $100  per  car-load.  Defend- 
ant offered  no  evidence,  but  demurred  to  the  evidence  of  plaint- 
iffs :  plaintiffs  declining  to  join  in  the  demurrer.  The  de- 
fendant thereupon  filed  its  "demurrer  to  said  evidence,  also 
admitting  the  truth  of  the  plaintiffs'  said  evidence,  and  any 
conclusion  that  may  be  drawn  from  it."  Upon  which  admis- 
sion  the  plaintiffs  joined  in  the  demurrer,  which  was  sus- 
tained. Plaintiffs  appeal.  By  Rev.  St.  Tex.  art.  284,  it  is  made 
**the  duty  of  a  common  carrier  who  conveys  live-stock  of  any 
kind  to  feed  and  water  the  same  during  the  time  of  convey- 
ance, and  until  the  same  is  delivered,  *  *  *  and  any  car- 
rier who  shall  fail  to  so  feed  and  water  said  live-stock  suffic- 
iently shall  be  liable  to  the  party  injured  for  his  damages,  and 
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shall  be  liable  also  to  a  penalty  of  not  less  than  5  nor  more 
than  500  dollars,  to  be  recovered  by  the  owner,"  etc.  By 
article  1265  "an  answer  setting  up  any  of  the  following  mat- 
ters *  *  *  shall  be  verified  by  affidavit.  *  *  *  A 
denial  of  a  partnership  as  alleged  in  the  petition,  whether  the 
same  be  on  the  part  of  the  plaintiff  or  defendant    *    *    *** 

Aycock  &  Clifford  for  appellants. 

Waelder  &  Upson  for  appellee. 

Hobby  J., — The  only  questions  to  be  determined  upon  this 
appeal  are  whether  the  court  erred  in  sustaining  the  defend- 
ant's demurrer  to  the  plaintiff's  evidence,  introduced 
in  support  of  their  allegations  of  damage  caused  by  J|,"^*®*'  *** 
the  defendant's  gross  negligence  in  the  transport- 
ation  of  their  cattle  over  its  road ;  and  if  so,  then  the  truth 
of  said  evidence  being-  admitted,  as  well  as  any  conclusion 
which  may  be  drawn  trom  it,  what  are  the  damages  to  which 
plaintiffs  are  entitled  under  the  facts  proven  ? 

The  practice  of  demurring  to  evidence  has  not  obtained  ex- 
tensively in  this  state ;  and,  while  this  right  has  been  'dis- 
cussed and  admitted  in  several  cases,  there  appears 
to  be  no  statutory  recogpition  of  it  in  any  of  the  ^"™"  ^ 
acts  regulating  the  proceedings  in  our  courts;  the        *"^* 

f)robabTe  reason  for  which  is  that  it  operates  to  transfer 
rom  the  jury  to  the  court  the  decision  of  disputed  questions 
of  fact  which,  under  our  system,  the  former  tribunal  is  re- 
garded as  being  peculiarly  adapted  to  determine  in  this  class 
of  cases.  Where  the  evidence  is  in  writing,  and  the  facts 
proved  are  certain  and  cannot  be  varied,  it  is  said  a  party 
may  be  compelled  to  join  in  a  demurrer  to  evidence ;  but,  in 
those  cases  where  the  evidence  is  by  parol,  and  indeterminate, 
and  may  be  urged  with  more  or  less  effect  before  a  jury,  its 
withdrawal  from  the  iurj  cannot  be  attained  in  this  way  un- 
less the  demurrant  admits  every  fact  and  conclusion  which 
the  evidence  conduces  to  establish.  Booth  v.  Cotton,  13 
Tex.  361. 

In  the  case  before  us,  the  demurrer  to  the  evidence  was 
accompanied  with  the  admission  by  the  defendant  of  its  truth, 
and  of  *' every  conclusion  which  may  be  drawn  from  it."  We 
have  given  a  statement  of  the  allegations  constituting  the 
plaintiffs'  cause  of  action,  and  a  synopsis  of  the  testimony  ad- 
duced before  the  jury  in  support  thereof;  and,  applying  to 
this  evidence  the  defendant's  admission  of  its  trutn,  and  the 
truth  of  every  conclusion  to  be  drawn  from  it,  made  by  the 
demurrer,  we  are  of  opinion  that  the  right  of 'the  plaintiffs 
to  recover  damages  is  abundantly  established,  and  that  the 
court  erred  in  sustaining  the  demurrer  and  in  rendering  judg- 
ment for  the  defendant. 
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We  are  not  informed  upon  .what  grounds  the  plaintiffs  were 
denied  a  recovery  ;  but  the  propositions  argued  in  the  brief 

for  the  appellee  indicate  that,  as  a  condition  prece- 
supniAtion  dent  to  the  right  of  plaintiffs  to  recover  damages, 
reqoirinL'  no-  they  had  failed  to  give  notice  in  writing  to  some 
tice  of  claim,  ^ff^^^^  ^^  ncarcst  station  agent  of  the  defendant  of 
the  injury  to  the  cattle,  before  they  were  delivered,  or  min- 
gled with  other  stock.  This  limitation,  which  was  contained 
m  the  live-stock  contract,  and  which  restricts  the  common- 
law  liability  of  the  carrier,  was  elaborately  discussed  in  the 
case  of  Mo.  Pac.  R.  Co.  v,  Harris,  67  Tex.  172,  and  it  was  said 
of  it,  by  Chief  Justice  Stayton  that  "it  may  well  be  doubted 
if  such  a  contract  as  relied  on  in  this  case  ought  ever  to  be 
sustained  ;*'  that,  "if  a  carrier  sets  up  a  claim  to  notice  of  a 
given  fact,  as  a  consideration  upon  which  its  liability  to  a 
shipper  is  to  depend, — then  it  is  incumbent  on  it,  when  the 
notice  was  to  be  given  to  one  of  its  officers  or  agents,  to 
show  that  it  had  an  officer  or  agent  at  or  near  the  place  where 
the  notice  is  to  be  given,  in  any  case  in  which  the  shipper,  by 
the  terms  of  the  contract,  is  to  hold  the  property  shipped  at 
the  place  of  delivery,  to  be  inspected  by  some  agent  of  the 
carrier,  and  at  his  own  expense  and  risk."  There  is  no  such 
claim  set  up  in  the  defendant's  answer  in  this  case ;  and  the 
proof,  with  the  conclusions  fairly  deducible  from  it,  clearly 
shows  that,  in  this  case,  the  limitation  was  an  unreasonable 
one ;  hence  we  are  of  opinion  that  this  condition  in  the  con- 
tract, if  not  complied  with  by  the  plaintiffs,  could  have  af- 
forded no  valid  ground  for  the  judgment  sustaining  the  de- 
murrer, and  against  the  plaintiffs. 

It  is  argued  by  the  defendant  that  there  was  no  proof  that 
the   plaintiffs  owned   the  propertv,   but   that   the   evidence 

showed  that  the  cattle  oelonged  to  Peoples.  The 
Title  1^0  jrop-  petition  alleged  that  the  plaintiffs.  Good,  Williams  & 
nernhip.*^        Pcoplcs,  wcrc  partners  in  the  live-stock  business ; 

that  the  cattle  were  shipped  on  defendant's  road 
through  their  partner  and  representative.  Peoples.  There 
w^as  no  denial  of  this  under  oath,  and  the  partnership  was 
therefore  unnecessary  to  be  established  by  proof.  Lindsay 
t\  Jeffray,  55  Tex.  641.  As  to  the  evidence  of  ownership  by 
plaintiffs,  the  first  witness,  Hoefling,  testified  that  he  knew 
the  plaintiffs;  that  he  bought  30  head  out  of  the  lot  of  160 
cattle,  for  which  he  paid  them  $30  each  for  the  smallest ;  that 
they  were  in  the  stock-ben  at  the  railroad.  Plaintiff  Peoples 
testified  that  these  cattle  came  from  Shinors*  ranch,  and  w^ere 
the  lot  of  cattle  shipped  by  him  over  the  defendant's  road.  We 
think  this  evidence  autfiorized  the  inference  that  the  cattle 
belonged  to  plaintiffs,  as  alleged. 
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The  grounds  upon  which  we  think  the  plaintiffs  are  entitled 
to  recover  are  the  gross  negligence  and  carelessness  of  the 
defendant's  agents  in  handling  and  transporting  the 
cattle.  This  negligence  and  carelessness  consisted  ^^****  *' 
of  the  unnecessary  delay  in  their  transportation ;  ^' 
the  needless  confinement  in  the  cars  of  the  cattle  at  the  dif- 
ferent stations  on  this  road ;  and  the  bruising  and  bumping 
of  the  stock,  to  which  they  were  subjected,  by  the  improper 
transportation  from  Houston  to  Orange. 

There  is  a  general  averment  that  the  cattle  were  not  prop- 
erly fed  and  watered.  The  proof,  however,  upon  this  point 
is  not  sufficient  to  authorize  the  assessment  of  the  statutory 
penalty  prescribed  by  article  284  of  the  Revised  Statutes. 
Where  a  recovery  is  sought  of  a  penalty  of  forfeiture  under 
a  statute,  the  statutory  grounds  should  be  particularly  set 
forth,  and  should  be  clearly  established  by  tne  proof.  The 
evidence  showed  that  the  cattle  were  well  fed  at  Houston, 
and  it  is  not  satisfactorily  shown  that  the  cattle  were  not  so 
fed  at  Vermillionville,  which  places  were  alleged  to  be  the 
feeding  stations. 

Under  the  practice  which  obtains  in  cases  where  a  demur- 
rer to  the  evidence  is  sustained,  the  court  here  proceeds  to 
render  the  judgment  which  should  have  been  ren- 
dered in  the  court  below.     Booth  v.  Cotton,  supra ;  Praetiee  of 
Harwood  v.  Blythe,  32  Tex.  804;  Stephens  v.  Hix,  »ppeu«t« 
38  Tex.  659.     The  evidence  in  this  case  shows  that  ^IJJJJy^*^^ 
100  head  of  cattle  were  shipped  by  the  plaintiffs,  eTWenw'u 
two  of  which  died  on  the  road,  valued  at  $90 ;  that  §«tuined. 
their  average  weight  was  1,000  pounds,  making  a 
total  of  98,ooo5pounds.     That  plaintiffs  lost,  in  the  transport- 
ation of  the  cattle,  25  per  cent,  of  their  weight.     That  8  per 
cent  of  this  loss  woula  have  occurred  had  they  been  prop- 
erly transported  and  delivered.     This  would  make  his  loss 
through  the  negligence  of  the  defendant,  17  per  cent.     It  is 
further  shown  that  he  would  have  realized  4|-  cents  per  pound 
for  the  weight  of  the  cattle  thus  lost ;  showing  the  amount 
of 'damage  to  be  $791.35,  to  which  sum,  if  the  $90  be  added, — 
the  value  of  two  head  dying  on  the  road, — his  total  damage 
would  be  $881.35  ;  and  we  are  of  opinion  that  the  judgment 
should  be  reversed,  and  here  rendered  for  said  sum  of  $881.- 
35  for  the   plaintiffs. 

Stavton,  C.  J. — Report  of  commission  of  appeals  examined, 
their  opinion  adopted,  and  the  judgment  reversed,  and  ren- 
dered m  accordance  with  said  opinion. 

Carriage  of  Live  Stock— Stipulation  for  Notice  of  Clairrii — See  Missouri 
Pac.  R.  Co.  V,  Fagan  (Tex.),  35  Am.  &  Eng.  R.  Cas.  666,  note  678  ;  Owen 
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V,  Louisville  &  N.  R.  Co.  (Ky.),  35  lb,  6^7 ;  Gulf,  C.  A  S.  F.  R.  Co.  7a 
Trawick  (Tex.).  30  ^b-  49»  note  56;  Black  v.  Wabash,  St.  L.  &  P.  R.  Co.  (111.), 
35  /^.  388  ;  Chica^jo,  St.  L.  &  N.O.  R.  Co.  v.  Abels.  (Miss.)  21  /d.  105 ;  Texas 
C.  R.  Co.  V,  Moms  (Tex.),  16  Id.  259. 


Hull 


V, 


Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.Co. 

(Minnesota  Supreme  Courts  October  26,  1889.) 

Carriers — Limitation  of  Liability— Negligence — Burden  of  Proof. — Where, 
by  special  contract,  the  liability  of  a  common  carrier  of  goods  is  limited  to 
loss  or  injury  through  his  negligence,  the  carrier  must,  to  excuse  himself, 
after  loss  or  injury  is  shown,  show  that  it  occurred  from  some  cause  other 
than  his  negligence.    He  must  show  there  was  no  negligence  on  his  part. 

Appeal  from  District  Court,  Hennepin  County. 
J.  H.  Howiy  S.  L.  Perrin  and  Weed  Munro  for  appellant. 
Tlws,  J,  Leftwich  for  respondent. 

GiLFlLLAN,  C.  J. — At  Minneapolis  plaintiff  delivered  to  de- 
fendant, a  common  carrier,  18  horses,  to  be  by  it  transported 
^  y^oxi  its  railroad  from  Minneapolis  to  Ashland,  Wis. 

The  evidence  tends  to  show  they  were  in  good  con- 
dition when  they  were  so  delivered,  and  that  in  the  course  of 
transportation  two  died,  and  several  others  were  injured. 
The  action  is  to  recover  damages.  On  the  trial,  at  the  close 
of  the  plaintiff's  evidence,  the  court  dismissed  the  action.  On 
plaintiff's  motion  it  afterwards  ordered  a  new  trial,  and  from 
that  order  this  appeal  is  taken. 

By  the  written  contract  for  carriage,  executed  by  the  par- 
ties, it  was  stipulated  that  the  plaintiff  should  "  load,  feed, 
water,  and  take  care  of  such  stock  at  his  own  expense  and 
risk,  and  will  assume  all  risk  of  injury  or  damae^e  that  the  an- 
imals may  do  to  themselves  or  each  other,  or  which  may  arise 
by  delay  of  trains ;"  and  also  "  that  said  company  shall  not 
be  liable  for  loss  by  jumping  from  the  cars,  delay  of  trains,  or 
any  damage  said  property  may  sustain,  except  such  as  may 
result  from  a  collision,  or  when  the  cars  are  tnrown  from  the 
tiack  in  course  of  transportation."  The  court  below  seems 
to  have  dismissed  the  action  on  the  grounds  that,  under  the 
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contract  limiting  the  defendant's  liability,  the  burden  of  proof 
upon  the  matter  of  defendants  negligence  was  upon  the 
plaintiff ;  that  he  had  not  introduced  evidence  of  negligence 
sufficient  to  make  a  question  for  the  jury  ;  and  that  there  was 
contributory  negligence  on  the  part  of  the  plaintiff.  The  only 
question  argued  here  at  any  length  is,  was  it  necessary  for  plaint- 
iff, in  order  to  make  out  a  cause  of  action,  to  show  that  the 
death  of  the  horses  and  injury  to  others  was  caused  by  de- 
fendant's negligence  ;  or  was  it  enough  for  him  to  prove  their 
delivery  for  carriage  in  good . condition,  and  the  injury  to 
them  during  the  carriage,  leaving  it  then  for  defendant  to  ex- 
cuse itself  by  showing  that  the  damage  was  not  due  to  negli- 
gence on  its  part?  but  we  will  say  in  passing  that,  where- 
ever  the  burden  of  proof  lay,  the  case  ought  to  have  gone  to 
the  jury,  for  there  was  evidence  from  which  the  jury  might 
have  found  that  the  injury  to  the  horses  was  caused  by  the 
negligent  manner  in  which  defendant's  train  was  handlecl.  It 
appears  that  with  the  full  train,  without  detaching  any  of  the 
cars  from  the  engine,  those  in  charge  **  bucked  snow,"  as  it  is 
called.  As  a  witness  described  it,  **  they  would  take  a  run- 
ning jump  at  a  snow-drift."  And  this  appears  to  have  caused 
so  violent  shocks  that,  as  a  witness  testified,  one  could  not 
stand,  and  could  hardly  sit,  in  the  caboose,  which  seems  to 
have  been  at  or  near  tne  rear  of  the  train,  while  the  car  in 
which  the  horses  were  was  pretty  well  up  in  front,  where  the 
shocks  would  be  more  violent.  It  ought  to  have  been  left  to 
the  jury  to  say  whether  that  was  the  way  in  which  the  train 
was  managed  ;  whether  that  was  a  prudent  way  of  managing 
a  train  carrying  live-stock  ;  and  whether  the  injury  to  the 
horses  was  caused  by  it.  As  to  contributory  negligence  on 
the  part  of  plaintiff,  the  evidence  was  not  such  that  the  court 
could  properly  determine  it.  The  most  that  can  be  said  of 
it  is  that  it  ought  to  have  been  submitted  to  the  jury.  But, 
because  the  court  below  seems  to  have  granted  a  new  trial 
for  the  reason  that  on  the  trial  it  misapprehended  the  rule  as 
to  the  burden  of  proof  as  to  negligence,  we  will  consider  that 
question. 

The  contract,  in  terms,  exempts  the  defendant  from  liabil- 
ity  for  damages,  except  such  as  might  result  from  collision  or 
the  cars  being  thrown  from  the  track.     This  goes 
further  than  the  law  permits  a  common  carrier  to  stip"iaMon 
go  in  limiting  his  liability.     Since  the  Christenson  J^;^'{l*Jb",t 
Case,  15  Minn.  270  (Gil.  208),  it  has  been  settled  by  Uf^ 
judicial  decision  in  this  state  that  a  common  carrier 
cannot  exonerate  himself  by  contract  from  liability  for  his 
own  negligence,  and  this  rule  is  now  recognized  by  statute. 
Section  26,  c.  188,  Gen.  Laws  1885.     The  most  favorable  con- 
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struction  for  the  defendant  which  could  be  ^iven  to  this  con- 
tract would  hold  that  it  exempts  it  from  liability  for  damages 
from  any  cause  but  its  own  negligence  and  collisions,  and  the 
.  cars  being  thrown  from  the  track.  In  Sh river  v,  Sioux  City  & 
St.  P.  R.  Co.,  24  Minn.  506,  the  contract  attempted  toexeiftpt 
the  carrier  except  for  gross  negligence.  The  court  held  it 
went  further  than  the  law  allowed,  and  treated  it  as  a  con- 
tract exempting  the  carrier  except  for  negligence  of  any 
degree. 

The  rule  as  to  the  burden  of  proof  held  in  that  case  is  aj>- 
plicable  to  this ;  and  upon  further  examination  and  considera- 
tion we  are  satisfied  tnat  the  rule  is  justified  by  reason  and 
fmblic  policy.  The  common  law  excepts  from  the  carrier's 
lability  loss  or  damage  caused  by  act  of  God  or  the  public 
enemy.  No  one  would  contend  but  that,  where  the  common- 
law  hability  is  not  varied  by  contract,  the  carrier,  to  excuse 
himself,  must  show  that  the  loss  or  damage  was  within  one  of 
the  exceptions  to  his  liability  ;  that  it  was  caused  either  by  the 
act  of  God  or  of  the  public  enemy.  Such  proof  would  make 
^  prima  facie  case  01  non-liability.  The  plaintiff  might  then 
show  that,  but  for  the  carrier's  negligence,  the  loss  or  dam- 
age would  not  have  occurred,  though  caused  apparently  by 
one  of  the  excepted  causes.  The  reason  why  proof  of  loss  by 
the  act  of  God  or  the  public  enemy  makes  z,  prima  facie  case 
of  non-liability  is  that  in  the  nature  of  things  those  causes  of 
loss  arise  without  fault  of  the  carrier.  He  can  in  no  case  be 
responsible  for  their  existence,  though  he  may  be  for  bring- 
ing the  goods  within  their  operation.  Suppose  by  special 
contract  the  parties  except  one  other  cause  of  loss,  say  by  fire, 
why,  in  that  case,  shoula  the  owner  be  required  to  prove  in 
the  first  instance  that  the  loss  did  not  occur  from  that  ex- 
cepted cause  ?  Inasmuch  as  such  a  cause  of  loss  may  arise  by 
negligence  of  the  carrier,  it  may  be  doubted  (and  we  do  not 
in  this  case  decide  it)  that  proof  of  loss  from  such  a  cause, 
without  evidence  that  it  did  not  arise  through  negligence  of 
the  carrier,  would  make  a  prima  facie  case  of  non-liability  ; 
certainly  nothing  short  of  evidence  th^t  the  loss  was  from  the 
excepted  cause  would  excuse  him.  It  must  be  borne  in  mind 
that  the  liability  is  not  created  by  the  special  contract.  The 
law  creates  the  liability,  and  merely  permits  the  parties  to  ex- 
cept from  it  certain  causes  of  loss.  Prima  facie,  the  carrier  is 
liable  upon  proof  of  delivery  and  acceptance  for  carriage,  and 
of  loss  or  damage  in  carrying.  If  there  be  any  contract  vary- 
ing his  liability  ne  must  show  it,  and  that  the  loss  came  within 
the  exception  made  by  it.  It  is  not  for  the  owner  to  prove 
there  was  no  such  contract.  And  if  such  a  contract  be  proved 
it  would  seem  illogical  to  require  of  him  to  show  that  the  loss 
did  not  occur  from  the  cause  excepted  by  it. 
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If  the  contract,  instead  of  specifying  certain  exceptions  to 
the  liability,  is  general  in  its  terms,  and  excepts  from  the  lia- 
bility  all  causes  of  loss  or  damage  but  the  carrier's  negligence, 
how  does  the  carrier  show  that  the  loss  or  damage  was  within 
the  exception,  but  by  proof  that  it  occurred  from  a  cause  other 
than  his  negligence?  Some  of  the  courts,  to  justify  putting- 
the  burden  of  proof  as  to  negligence  on  the  plaintiff^  consider 
the  carrier,  where  his  liability  is  varied  by  contract,  as  a  pri- 
vate or  special,  and  not  a  common,  carrier.  This  would  make 
the  carrier's  character,  whether  common  or  private,  depend 
not  on  the  character  of  the  business  he  is  engaged  in,  or  holds 
himself  out  to  the  world  to  be  engaged  in,  but  on  whether  he 
has,  by  contract,  varied,  even  in  the  slightest  particular,  the 
liability  which  the  law,  in  the  absence  of  contract,  imposes 
on  him.  We  cannot  accept  such  a  doctrine.  We  thinlc  the 
common  carrier  remains  such  even  though  in  the  particular 
case  he  may  have,  to  some  extent,  limitedhis  liability  by  con- 
tract, and  that  all  the  rules  of  law  applicable  to  common  car- 
riers apply  to  such  a  case  except  in  so  far  as  the  parties  may 
by  express  contract,  have  varied  them.  The  severe  rule  of 
liability  of  the  common  law  was  imposed  largely  from  consid- 
erations  of  sound  public  policy.  A  common  carrier  is  en- 
gaged in  a  public  employment.  Ordinarily,  one  who  delivers 
to  him  goods  parts  entirely  with  his  possession  and  control 
over  them,  and  knows  nothing  of  what  takes  place  during  the 
carriage,  while  the  carrier  has  possession  and  control  over 
them,  and  is  supposed  to  know,  or  have  the  means  of  know- 
ing, what  happens  to  them,  and  if  they  are  lost  or  injured, 
how  it  occurred.  The  common  law  recognized  the  danger 
of  collusion,  connivance,  and  fraud  between  the  carrier  and 
his  servants  or  others,  which  might  leave  the  owner  practically 
at  the  mercy  of  the  carrier  if  he  was  required  to  prove  negli- 

fence  or  fraud.  To  make  such  proof  he  woula  ordinarily 
ave  to  call  the  very  men  whose  recklessness  or  frailty  caused 
the  injury.  To  prevent  this  the  law  excused  the  carrier  only 
upon  his  proving  that  the  loss  or  damage  occurred  from  the 
act  of  God  or  the  public  enemy,— causes  for  which  he  could 
not  bQ  supposed  to  be  responsible.  The  reasons  which  re- 
quire  the  carrier  to  excuse  himself  for  his  failure  apply  with 
as  much  force  to  a  case  of  limited  as  to  a  case  of  full  common- 
law  liability.     Order  affirmed. 

Stipulations  against  Liability  for  Negligence.— See  Alabama  G.  S.  R.  Co. 
t/.  Thomas,  (Ala.)  32  Am.  &  Eng.  R.  Gas.  464;  Wallingford  v.  Columbia  & 
G.  R.  Co.,  (S.Car.)  30  Id.  40;  CiiiToll  v,  Missouri  Pac.  R.  Co..  (Mo.)  26  /d. 
268;  Sprafue  v,  Missouri  Pac.  R.  Co..  (Kan.)  23  Id.  684;  Wilson  v.  New- 
York.  C.  &  H.  R.  R.  Co..  (N.  Y.)  21  /d.  148,  note  150;  Chicago,  St.  L.  k  N. 
O.  R.  Co.  V.  Moss,  (Miss.)  21  /^.  98 ;  Little  Rock,  M.  R.  &  T.  R.  Co.  v.  Tal- 
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bot,  (Ark.)  \%U.  598;  Taylor  v.  Little  Rock,  M.  R.  &T.  R.  Co.,  (Ark.)  18 
Id.  590;  Coup  T'.  Wabash,  St.  L.  &  P.  R.  Co..  (Mich.)  18  lb.  542;  Kansas 
City,  St.  J.  &  C.  B.  K.  Co.  v.  Simpson,  (Kan.)  16  lb.  158;  Rintoul  v.  New 
York»  C.  &  H.  R-  R.  Co.,  (N.  Y.)  16  lb.  144;  note  149;  Canfield  v.  Balti- 
more &  O.  R.  Co.,  (N.  Y.)  16  lb.  152 ;  Alabama  G.  S.  R.  Co.  v.  Little,  (Ala.) 
12  Ik  57 ;  Moulton  7'.  St.  Paul  M.  &  M.  R.  Co.  (Minn.)  12  lb.  ly,  McKin- 
ney?/.  Jewett,(N.Y.)  9/^.209;  Nicholas^.  New  York  C.&  H.  R.R.Co.,^N. 
Y.)  9  lb.  103 ;  Harvev  v.  Terre  Haute  &  L  R.  Co.,  (Mo.)  6  lb.  293  ;  Whit- 
worth  V.  Erie  R.Co.,'(N.  Y.)  6  lb.  249;  Holsapplez/.  Rome,  W.  &0.  R.Co.. 
(N.  Y.)  3  Id.  487;  notes  3  lb.  272;  18  lb.  612. 

Bill  of  Lading— Stipulation  Exempting  from  Liability  for  Loss  by  Fire. — If 
the  bill  of  lading  exempts  the  carrier  from  liability  for  loss  by  fire,  and  the 
goods  were  formally  delivered  to  the  consignee  before  destruction,  but  had 
not  been  removed  from  the  car,  proof  of  negligence  on  the  part  of  the  car- 
rier is  necessary  to  charge  him  with  liability,  whether  as  a  common  carrier 
or  as  a  warehouseman.  St.  Louis,  L  M.  &  S.  R.  Co.,  v.  Bone,  Ark.  Sup.Ct., 
June  22.  1889. 


AVRES  et  al. 
Chicago  &  Northwestern  R.  Co. 

(  Wisconsin  Supreme  Courts  December  3,  1889.) 

Carriage  of  Goods—Detay^Loss  of  Market— Damages.— By  the  failure  of 
the  company  to  furnish  cars,  live-stock,  instead  of  reaching  market  in  time 
for  sale  on  Thursday,  only  arrived  in  time  for  Saturday  s  market.  The 
plaintiff  could  not  effect  a  sale  on  Saturday,  and  on  Mondav  only  sold  part 
of  the  lot.  The  remainder  were  sold  on  Tuesday  and  Wednesday.  Ileld, 
that  the  measure  of  plaintiff's  recovery  was  the  expense  of  keeping,  shrink- 
age in  weight,  and  depreciation  in  value,  from  Tnorsday  to  Monday  only 
and  not  to  the  date  of  actual  sale. 

Same — Inability  to  Effect  Sale. — There  being  evidence  that  no  sale  could 
be  effected  on  Saturday,  the  jury  were  properly  instructed  that  the  plaint- 
iff was  entitled  to  recover  any  further  depreciation  in  value  which  took 
place  between  Saturday  and  Monday,  as  well  as  the  cost  of  keeping  and 
shrinkage,  if  any,  up  to  the  latter  date. 

Same— Inability  of  Company  to  Furnish  Cars— Evidence.— A  railroad  com- 
pany is  presumed  to  be  able  to  furnish  the  cars  necessary  for  the  transpor- 
tation of  freight,  and  where  it  does  not  appear  that  the  train  despatcher  or 
station  agent  was  conversant  with  the  general  resources  of  the  company, 
his  testimony  is  inadmissible  for  the  purpose  of  proving  the  inability  of  the 
company  to  furnish  transportation  at  the  proper  time. 

Appeal  from  Circuit  Court,  Sauk  County. 

Winkler,  Flanders,  Smith,  Bottum  &  Vilas  for  appellant. 

G,  Stevens  for  respondents. 
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Taylor,  J. — This  is  the  third  appearance  of  this  case  in  this 
court.  It  first  came  up  on  a  motion  on  the  part  of  the  de- 
fendant to  make  the  complaint  more  definite  and 
certain,  and  the  case  is  reported  in  58  Wis.  537,  16  ^»^  •*•*•*• 
Am.  &  En^.  R.  Cas.  171.  It  came  up  again  after  a  trial  and 
judgment  m  favor  of  the  plaintiff,  and  is  again  reported  in  71 
Wis,  372,  35  Am.  &  Eng.  K.  Cas.  679.  Oil  the  second  appeal, 
this  court  reversed  the  judgment  in  favor  of  the  plaintiffs,  for 
the  reason  that  a  wrong  rule  for  the  assessm    ^  -es 

was  adopted  on  the  trial.  As  the  case  then  stood,  it  appeared, 
as  it  does  on  the  present  appeal,  that  the  two  car-loads  of  hogs 
for  which  the  plaintiffs  claim  to  recover  damages  because  of 
the  failure  of  the  railway  company  to  fumisli  cars  for  their 
transportation  at  the  time  agreed  upon,  arrived  in  the  Chicago 
market  on  Friday  afternoon,  not  in  time  to  be  sold  that  day, 
but  in  time  to  be  put  on  the  market  on  Saturday,  and  that,  if 
the  company  had  furnished  transportation  on  the  day  agreed 
upon,  they  would  have  arrived  in  time  for  the  previous  1  '>m^s- 
day's  market.  This  court  then  held,  upon  the  evidence  pro- 
duced on  that  trial,  that  the  plaintiffs'  damages  were  **  neces- 
sarily limited  to  the  recovery  of  the  expense  of  keeping,  the 
shrinkage,  and  depreciation  in  value  irom  Thursday  until 
Saturday  ;"  and,  because  the  trial  court  refused  so  to  limit  the 
recovery  to  the  damages  which  had  accrued  between  Thurs- 
day ana  Saturday ,  and  left  the  jury  at  liberty  to  include  such 
damages  down  to  the  next  Monday,  this  court  reversed  the 
judgment,  and  ordered  a  new  trial.  The  case  has  been  again 
tried,  and  a  verdict  has  again  been  found  in  favor  of  the  plaint- 
iffs, and  the  defendant  again  appeals,  and  alleges  for  error 
that  upon  the  last  trial  the  court*  not  only  did  not  limit  the 
plaintiffs  to  a  recovery  for  shrinkage,  depreciation  in  value, 
and  expense  for  keeping  from  Thursday  until  Saturday,  but 
allowed  them  to  recover  for  such  depreciation  and  expense 
of  keeping  of  all  the  hogs  until  Monday,  and  of  a  part  of  them 
until  Tuesday  and  Wednesday,  of  the  following  week. 

Upon  the  evidence  in  this  case,  we  think  the  learned  circuit 
judge  was  Justified   in  submitting  the  question,  as  he  did,  to 
the  jury,  wnether  it  was  possible  for  the  plaintiffs 
to  make  sale  of  the  hogs  in  the  Chicago  market  on  J^'l^^™*"^' 
Saturday  ;  and  if  they  found,  as  we  supposed  they  |Je». 
must   have   found,  under  the  instructions  of   the 
court,  that  the  hogs  could  not  be  sold  on  Saturday,  then  the 
plaintiff  must  necessarily  keep  them  for  the  Monday's  market, 
and  if   an}^  further  depreciation  in  value  took   place  between 
Saturday  and  Monday,  the  plaintiff  could  recover  such  fur- 
ther depreciation  as  damages,  as  well  as  the  cost  of  keeping 
%nd  the   shrinkage,  if  any,  up  to   that  date.     The   evidence 


Digitized  by  VjOOQ IC 


< 


I  lO  AYERS  V.  CHICAGO  &  NORTHWESTERN  R.  CO.      [VOL.  40 

upon  which  the  learned  judge  submitted  this  question  to  the 
jury  was,  we  think,  sufficient  to  sustain  the  verdict  of  the  jury 
that  no  sale  of  the  hogs  could  have  been  made  on  Saturday, 
at  any  fair  price.  The  evidence  shows  that  Saturday  is  or- 
dinarily not  a  good  market  day,  and  at  this  particular  time 
the  market  was  demoralized  by  a  sudden  fall  in  the  price  of 
hogs,  commencing  on  Thursday  and  continuing  for  several 
days.  The  evidence  also  tends  strongly  to  show  that  the 
plaintiffs  made  all  reasonable  efforts  to  sell  the  hogs  on  Sat- 
urday, and,  although  they  offered  them  at  25  cents  per  loa 
below  the  quoted  market  price,  they  could  get  no  offer  for 
them.  The  evidence  tended  strongly  to  show  that  on  Satur- 
day  no  hogs  were  sold  except  those  of  the  first  grade;  that 
the  plaintiffs*  hogs  were  not  first  grade  hogs ;  and  that  an  un- 
usually large  number  of  hogs  remained  on  hand  and  unsold 
on  Saturday  evening.  Upon  this  evidence,  we  think  the  jury 
were  justified  in  finding  that  there  was  no  market  for  the  hogs 
in  question,  and  that  they  could  not  be  sold  on  Saturday. 
The  learned  circuit  judge  instructed  the  jury  that  the  plaint- 
iff's damages,  if  any,  must  be  measured  by  the  market  value 
of  the  hogs  on  Saturday,  and  not  on  Monday,  unless  they 
should  find  that  the  market  was  so  demoralized  that  there 
was  in  fact  no  market  value,  or  any  market  value  at  which 
the  ho^s  could  have  been  sold,  on  Saturday.  The  latter  part 
of  this  instruction  was  given  in  several  forms,  and  was  except- 
ed to  by  the  defendant.  These  exceptions,  we  think,  were 
properly  overruled. 

No  question  was  submitted  to  the  jury  as  to  whether  the 
hogs  could  all  have  been  sold  on  Monday.  In  fact,  the  agent 
of  the  plaintiffs  sold  two  car  loads  of  hogs  for  plaintiffs  on  that 
day.  Whether  the  hogs  sold  on  Monday  were  all  hogs  that 
came  in  the  two  cars  which  arrived  in  Chicago  on  Friday 
night,  or  were  the  hogs  which  came  in  the  two  cars  that  ar- 
rived on  time  on  Thursday,  or  whether  they  were  portions  of 
all  the  four  car  loads,  does  not  appear  from  the  .evidence. 
The  probability  is  that  they  were  about  equally  distributed 
between  all  the  cars,  as  they  appear  to  have  been  the  heaviest 
hogs  in  the  whole  lot.  Under  this  state  of  the  evidence,  it 
would  seem  quite  clear  that  the  plaintiffs  should  have  been 
limited,  according  to  the  rule  stated  on  the  former  appeal,  in 
their  recovery  01  damages  to  the  depreciation  in  value,  or 
rather  the  difference  in  tne  value,  of  the  hogs  in  the  Chicago 
market  on  Thursday  of  the  previous  week  and  on  Monday, 
when  they  could  have  been  sold.  Instead  of  this  rule  being 
adopted,  the  learned  circuit  judge  instructed  the  jury  that  if 
they  found  that  the  hogs  could  not  be  sold  on  Saturday,  then 
the  measure  of  the  damages  would  be  the  depreciation  be- 
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tween  the  time  when  they  should  have  arrived  and  the  time 
they  were  in  fact  sold.  This  idea  was  stated  by  the  learned 
judge  in  diflFerent  ways,  and  was  duly  excepted  to  by  the  de- 
fendant at  each  time.  The  evidence  shows  that  the  market 
price  for  hogs,  as  well  as  their  actual  value,  on  Tuesday  and 
Wednesday  was  considerably  lower  than  on  Monday.  The 
actual  sales  of  these  hogs  made  on  Monday  were  for  $6.78,  on 
Tuesday  $5.81,  and  on  Wednesday,  for  $6.48.  The  lower 
sales  on  Tuesday  and  Wednesday  were  in  part  attributed  to 
the  decline  in  the  market,  and  perhaps  in  part  to  the  fact  that 
the  hogs  sold  on  Monday  were  heavier,  and  therefore  some- 
what more  valuable.  To  be  consistent  with  our  former  rulings 
in  this  case,  we  must  hold  that  this  instruction  was  erroneous, 
and  gave  the  jury  a  wrong  rule  for  estimating  the  damages,  be- 
cause :  First,  the  depreciation  should  have  been  limited  by  the 
difference  in  value  of  the  hogs  on  Thursday  and  Monday,  dnd 
not  the  difference  in  value  at  the  time  they  were  sold,  on 
Tuesday  and  Wednesday ;  and,  second,  because  the  price  for 
which  they  were  in  fact  sold  was  not  the  absolute  rule  for  de- 
termining their  value  on  the  days  they  were  sold.  It  was  evi- 
dence of  their  value  at  the  time  of  sale,  but  not  conclusive 
evidence.  See  2  Suth.  Dam.  374,  376 ;  Kountz  v.  Kirkpatrick, 
J2  Pa.  St.  376,  378 ;  Muller  v.  Eno,  14  N.  Y.  597. 

The  defendant  moved  to  set  aside  the  verdict  on  the  ground, 
among  others,  that  the  damages  assessed  by  the  jury  were 
excessive.  We  think  the  verdict  should  have  been 
set  aside  for  that  reason.  By  computing  the  differ-  ^^  ^*  ^•'^ 
ence  in  value  of  the  hogs  on  Thursday,  taking  the 
average  price  on  that  day,  as  shown  by  the  evidence,  and  the 
prices  at  which  the  same  were  in  fact  sold  for,  such  difference 
would  be  $369.50.  Adding  to  that  the  value  of  10  pounds 
shrinkage  on  each  hog,  which  is  the  shrinkage  as  shown  by 
the  evidence,  computing  the  shrinkage  ^t  the  average  value 
on  Thursday,  it  would  make  $110.96,  which,  added  to  the 
$369.50,  would  make  $480.46,  instead  of  $512.73,  as  found  by 
the  jury.  This  estimate  is  made  ^upon  a  supposed  value  of 
the  grade  of  ho^s  of  the  plaintiffs  on  Thursday  of  $7.66,  which, 
upon  all  the  evidence,  seems  to  us  to  be  the  very  highest  es- 
timate that  could  reasonably  be  put  upon  them  on  that  day. 
While  this  overestimate  of  the  depreciation  in  value  by  the 
jury,  upon  the  theory  of  the  case  adopted  by  the  trial  judge, 
might  not  in  itself  be  a  sufficient  reason  for  a  reversal  of  the 
juogment,  it  shows  that  in  estimating  the  damages  the  jury 
went  to  the  extreme  limit  in  favor  of  the  plaintiffs,  upon  the 
theory  of  the  case  as  submitted  to  them  by  the  trial  judge,  so 
that  it  cannot  be  fairly  contended  that  the  wrong  theory  of 
the  case,  upon  which  the  jury  assessed  the  damages,  was  not 
injurious  to  the  rights  of  the  defendant. 
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It  was  also  contended  by  the  learned  counsel  for  the  de- 
fendant that  the  trial  judge  erred  in  rejecting  certain  testimony 

offered  by  the  defendant,  which,  it  is  insisted,  was 
Tertiraonj  •«  Competent  upon  the  question  of  the  ability  of  the 
to  Inability  to  company  to  turnish  the  cars  at  the  time  they  were 
I^ruuol?""  promised  to  be  furnished.     The  proposition  of  the 

defendant  was  to  show,  by  the  station  agent  where 
the  cars  were  to  be  furnished  and  by  the  train  dispatcher  of 
the  division  in  which  such  station  was  situated,  that  the  cars 
of  the  company  were  so  situated  and  employed  at  the  time 
that  by  the  use  of  reasonable  efforts  on  its  part  it  could  not 
furnish  the  cars  at  the  time  and  place  agreed  upon.  The 
learned  circuit  judge  permitted  the  train  dispatcher  to  ^ive 
evidence  tending  to  show  that  there  were  no  cars  in  his  divis- 
ion which  could  be  furnished,  but  excluded  his  testimony  as 
to  the  ability  of  the  company  to  furnish  the  cars  from  other 
places.  The  following  questions  were  put  to  the  station  agent : 
**  What  is  the  fact  in  respect  to  the  ability  of  the  company 
that  fail  to  furnish  stock  cars  ?  **  "  State  whether  or  not  there 
was  any  scarcity  of  stock  cars  at  that  time  on  the  road." 
These  questions  were  objected  to  by  the  plaintiffs,  and  the 
witness  was  not  permitted  to  answer.  The  learned  circuit 
judge  rejected  the  offered  evidence  on  the  ground  that  it  was 
not  shown  that  the  witness  had  any  knowledge  on  the  subject. 
Similar  questions  were  propounded  to  the  train  dispatcher 
of  the  division  in  which  La  Valle  is  situated,  and  were  ex- 
cluded for  the  same  reason.  We  think  these  questions  were 
properly  excluded.  Neither  the  agent  at  La  Valle  nor  the 
train  dispatcher  of  the  division  could  have  any  knowledge  of 
the  ability  of  the  company  to  furnish  the  cars  required,  except 
such  as  tney  must  have  obtained  from  the  general  officers  of 
the  company ;  and  their  evidence  would  be  merely  opinions, 
or  evidence  of  what  such  general  officers  had  tola  them,  and 
therefore  incompetent,  as  mere  hearsay.  The  train  dispatcher 
was  also  asked  **  whether  he  was  able  at  that  time  to  obtain 
stock  cars  enough  for  use  upon  his  division  to  supply  the  de- 
mand." This  question  was  objected  to  and  excluaed  for  the 
reasons  above  stated ;  but  he  was  permitted  to  state  that  **  there 
were  not,  within  his  division,  or  elsewhere  within  his  control, 
stock  cars  enough  to  supply  the  demand  on  the  days  they 
were  ordered."  This,  we  think,  covered  all  the  ground  the 
witness  was  competent  to  testify  in  relation  to.  This  witness 
was  also  asked  the  following  question :  "  State  whether  or  not 
cars  were  furnished,  whenever  the  company  had  them  on  this 
division,  as  ordered."  This  was  also  objected  to  and  excluded 
for  the  same  reason  that  the  other  questions  were  rejected. 
The  presumption  being  in  favor  of  the  ability  of  the  company 
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to  furnish  the  cars  as  promised,  this  presumption  could  only 
be  overcome  by  the  evidence  of  some  person  who  had  knowl- 
edge of  the  e^eneral  resources  of  the  company  at  the  time  in 
question.  Neither  of  the  witnesses  to  whom  the  questions 
above  quoted  were  propounded  were  shown  to  have  any  such 
knowledge.  Their  evidence  upon  this  subject  was  therefore 
properly  rejected.  The  only  reason  we  find  in  the  record  for 
reversing  the  judgment  is  that  the  court  directed  the  jury  to 
assess  the  damages  of  the  plaintiffs  upon  the  difference  in  value 
of  the  hogs  on  Thursday  and  the  price  at  which  the  hogs  were 
in  fact  sold.  The  rule  should  nave  been  the  difference  in 
value  between  Thursday  and  Monday,  in  case  the  jury  found 
there  was  no  market  at  which  they  could  have  been  sold  on 
Saturday. 

While  this  court  can  do  nothing  but  reverse  the  judgment 
and  order  a  new  trial,  we  respectfully  suggest  that  as  all  the 
important  legal  questions  in  the  case  have  been  settled,  and, 
as  the  facts  necessary  to  make  a  satisfactory  computation  of 
the  amount  of  damages  the  plaintiffs  ought  to  recover  under 
the  rules  laid  down  by  this  court,  the  parties  should  agree 
that  the  plaintiffs  take  judgment  for  the  damages  they  are  en- 
titled  to  recover  upon  the  proofs  in  the  case  and  the  rule 
stated,  without  the  expenses  and  trouble  of  a  new  trial.     The 
judgment  of  the  circuit  court  is  reversed,  and  the  cause  is  re- 
manded for  a  new  trial. 


Erie  Dispatch 


Johnson  et  al. 

(87   Tenn.  490.) 

Carriers  of  Goods — Conversion — Stipulation  Limiting  DamageSi — Although 
a  bill  of  lading  contains  a  stipulation  that  in  case  of  loss  the  measure  of 
damages  shall  be  the  value  of  the  goods  at  the  place  of  shipment,  such  stip- 
ulation does  not  limit  the  liability  of  the  carrier  for  the  wrongful  conversion 
0^  the  goods,  and  he  is  liable  for  their  value  at  the  place  of  destination. 

Same—What  Amounts  to  Conversion.— If  a  common  carrier  negligently 
delivers  freight  to  a  person  other  than  the  consignee,  and  thereafter  con- 
tracts with  that  person  to  sell  the  goods  and  hold  the  proceeds  for  its 
account,  it  is  guilty  of  conversion. 
40A  &  E.  R.  Cas.— 8 
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Error  to  Circuit  Court,  Shelby  County.  • 
H.  C.  Warinner  for  plaintiff  in  error. 
Poston  &  Poston  for  defendants  in  error. 

Caldwell,  J. — Johnson  &  Guinee  were  merchants  doing 
business  in  the  city  of  Memphis.  They  purchased  a  car-load 
^^^  of  lemons  in  the  city  of  New  York,  and  put  them 

**  in  charge  of  the  Erie  Dispatch,  a  common  carrier, 

for  transportation  to  Memphis.  This  action  was  brought  to 
recover  damages  for  a  failure  to  deliver  the  lemons  at  their 
destination.  Verdict  and  judgment  were  for  the  plaintiffs,  and 
the  defendant  has  brought  the  case  to  this  court  by  writ  of 
error  and  supersedeas.  The  declaration  contains  two  counts — 
one  for  breach  of  contract  to  deliver  the  lemons,  and  the  other 
for  conversion.  The  trial  judge  charged  the  jury  that  the 
measure  of  damages  was  the  value  of  tne  lemons  in  the  Mem- 
phis market  at  the  time  they  should  have  been  delivered,  less 
the  freight.  This  instruction  is  assigned  as  error.  Learned 
counsel  for  the  appellant  concedes  that  the  instruction  would 
have  been  correct,  as  applied  to  a  case  in  which  there  was  no 
agreement  between  the  contracting  parties  for  a  different 
measure  of  damages,  but  he  insists  that  there  was  such  an 
agreement  in  this  case,  whereby  it  is  taken  out  of  that  rule.. 

The  bill  of  lading  stipulates  that  the  measure  of  damages 
in  case  of  loss  shall  be  the  value  of  the  lemons  in  New  York 
at  the  time  of  shipment,  and  the  contention  of  the 
sttpaUUoB  carrier  is  that  this  stipulation  constitutes  an  excep- 
u  dl«  "'*"*  tion  to  the  rule  of  law  stated  by  the  trial  judge,  and 
foreoii?er!  determines  the  true  criterion  for  the  measure  of 
sioB.  damages  in  this  case.     This  position  is  not  tenable 

under  the  facts  developed  in  this  record.  Though 
the  bill  of  lading  does  contain  the  stipulation  just  mentioned, 
that  fact  could  in  no  event  be  controlling  in  this  case,  because 
it  was  clearly  shown  on  the  trial  that  the  Dispatch  Company 
had  been  guilty  of  a  conversion  of  the  lemons  by  neghgently 
delivering  them  to  a  merchant  in  Louisville,  and  thereafter 
contracting  with  that  merchant  to  sell  them,  and  hold  the 
proceeds  for  its  account,  which  was  done.  ^  Without  express- 
ing an  opinion  as  to  the  validity  of  such  a  stipulation  in  the 
case  of  an  ordinary  loss,  we  hold  that  it  can  by  no  possible 
intendment  or  construction  apply  to  a  case  of  conversion  by 
the  carrier,  as  this  is.  In  such  a  case  the  carrier  will  not  be 
allowed  to  receive  any  protection  or  advantage  from  such 
stipulation.  It  cannot  be  concluded  from  the  language  used 
that  such  a  default  by  the  carrier  was  in  the  contemplation 
of  the  parties  when  the  contract  of  shipment  was  made,  or 
that  the  stipulation  was  intended  to  meet  a  case  like  the  one 
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here  presented.  Therefore  this  case  is  entirely  without  and 
beyond  the  scope  of  that  stipulation,  and  is  in  no  sense  affected 
by  it.  There  being  no  dispute  about  the  facts,  which  we  hold 
constituted  a  conversion  by  the  carrier,  and  the  stipulation  in 
question  having  no  application  where  such  a  default  is  shown, 
the  general  rule  of  law  as  administered  in  this  state  must 
prevail;  and  it  was  proper  for  the  trial  judge  to  ignore  that 
stipulation  altogether,  and  give  the  jury  the  law  applicable 
to  a  case  where  the  parties  have  made  no  agreement  what- 
ever with  respect  to  the  measure  of  damages.  The  charge  is 
in  accord  with  the  rule  laid  down  in  Dean  v,  Vaccaro,  2 
Head  (Tenn.),  489;  Hutch.  Carr.  §  769;  and  2  Am.  &  Eng. 
Encyc.  Law,  905,  and  cases  cited.     Affirmed. 

Convorsion^Misdeliveryof  Qoodt  by  Camer.~See  Forbes  v.  Boston  &  L. 
R.  Co.  (Mass.).  9  Am.  &  Eng.  R.  Cas.  7^ ;  Jellett  v.  St.  Paul,  M.  &  M.  R. 
Co.  (Minn.),  16  lb,  246,  note  249 ;  Nanson  v.  Jacob  (Mo.),  32  Id.  553 ;  Fur- 
man  V.  Union  Pac.  R.  Co.  (N.  Y.),  32  lb,  500. 


Gulf,  Colorado  &  Santa  Fe  R.  Co. 


Levl 

{Texas  Supreme  Court,  December  7,  1889.) 

CaiTiage  of  Qoodt— Destruction  by  Rlotert— Liability.— In  the  absence  of 

any  contract  limiting  the  common  law  liability  of  a  carrier  of  freight,  he  is 

Iwble  for  goods  destroyed  by  a  mob  of  rioters  under  the  provision  of  Tex. 

u  T;  ^^v^rt-  ^yy*  ^^at  "the  duties  and  liabilities  of  carriers  in  this  state 

Shall  be  the  same  as  are  prescribed  by  the  common  law." 

Commissioners'  decision.     Appeal  from  District  Court, 
Tarrant  County. 
Shfpard  &  Miller  for  appellant. 
B.  P.  Ayres  for  appellee. 

Collard,  J._Thissuit  was  brought  by  Will  Levi,  appellee. 
against  the  Gulf,  Colorado  &  Santa  Fe  Railway  Company,  to 
recoy.er  the  value  of  a  car-load  of  lemons,  shipped 
by  him  from  New  Orleans  to  Ft.  Worth  by  way  of     ^'^  "•^* 
defendant's  railroad  and  its  connections.     The  car  was  alleged 
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to  have  been  detained  an  unreasonable  time,  by  reason  of 
which  the  lemons  were  spoiled,  and  became  valueless.  De- 
fendant alleged  that  the  delay  was  unavoidable,  having  been 
caused  at  Temple  by  reason  of  the  seizure  of  its  trains  and 
depots  by  a  mob  of  rioters,  who,  by  overwhelming  force,  pre- 
vented the  company  from  carrying  the  freight ;  that  defenaant 
used  strenuous  and  exhausting  efiforts  to  recover  its  property, 
and  appealed  to  civil  authorities,  state,  county,  ana  city,  for 
assistance  and  protection,  but  such  authorities  were  unable  to 
subdue  the  mob,  and  compel  the  restoration  of  defendant  s 
property,  so  that  defendant  could  resume  its  business  and 
deliver  the  freight.  The  court  below  sustained  a  demurrer 
to  this  answer.  The  trial  resulted  in  a  judgment  for  the 
plaintiff  for  $650,  and  defendant  appealed,  assigning  as  error 
the  ruling  of  the  court  in  sustainmg  the  demurrer  to  the 
answer. 

There  was  no  contract  which  attempted  to  limit  the  com- 
mon law  liability  of  the  defendant  as  carriers  of  freight  from 
another  state  into  this  state ;  hence  it  is  to  the  common  law 
that  we  must  look  for  the  principles  governing  the  case.  Rev. 
St.  art.  2'/'/,  What,  then,  are  the  principles  governing  the 
case  made  by  defendant's  answer?  It  seems  to  be  well  settled 
that  common  carriers  are  insurers  of  property  received  by 
them  fpr  transportation,  and  at  common  law  are  liable  for  all 
losses,  except  such  as  are  caused  by  the  act  of  God,  public 

enemies,  the  fault  of  the  party,  and  inherent  defect 
Btoton'an  {^  ^.h^  property  itself.  3  Wood,  Ry.  Law,  §  424. 
eMMie^*       Can  it  be  said  that  a  mob — an  assembly  of  strikers 

and  rioters — are  public  enemies ?  We  think  not. 
There  have  been  many  definitions  given  of  the  phrase  "  pub- 
lic enemy,"  and  it  is  universally  understood  to  mean  some 
power  with  whom  the  government  is  at  open  war.  Pirates 
are  included  because  they  are  at  war  with  all  mankind,  but 
thieves,  robbers,  and  insurgents  are  not.  2  Abb.  Law  Diet. ; 
Story,  Bailm.  338 ;  Cookz\  Gourdin,  2  Nott.  &  McC.  (S.  Car.), 
19 ;  Bouv.  Law  Diet,  term,  "  Public  Enemy  ;**  Express  Co.  v. 
Womack,  i  Heisk.  (Tenn.),  256. 

At  an  early  day  our  court  declared  the  law  upon  the  sub- 
ject, as  understood  in  this  state,  in  the  case  of  Chevallier  v, 

Strahan,  2  Tex.  122,  from  which  we  extract  the 
JiX*^^'     following :  "  What,  then,''  the  court  asks,  "are  the 

responsibilities  of  a  common  carrier?  He  is  liable 
for  all  losses  except  such  as  may  arise  from  the  act  of  God  or 
the  enemies  ol  the  country  or  the  fault  of  the  party  complain- 
ing. [Citing  Dusas  z'.  Murgatroydj  i  Wash.  (C.  C),  13-17; 
Smyrl  v.  Niolon,  2  Bailey  (S.  Car.),  422 ;  2  Kent.  Comm.  597 ; 
Story,  Bailm.  330.]      He  is  an  insurer  against  all  losses  not 
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embraced  in  the  excepted  cases.  As  is  well  expressed  in  the 
dissenting  opinion  of  Mr.  Justice  Nott,  in  Cook  v.  Gourdin, 
2  Nott  &  McC.  (S.  Car.),  19 :  *  No  force,  however  great,  no 
accident,  however  inevitable,  no  fraud,  however  beyond  his 
control,  will  excuse  him.'  He  is  liable,  not  only  for  losses  oc- 
casioned by  secret  theft  or  embezzlement,  but  for  those  in- 
flicted by  highway  robbery,  by  the  spoliations  and  outrages 
of  mobs,  rioters,  and  insurgents.  The  most  resistless  and  de- 
structive conflagration,  if  occasioned  by  human  agency,  with- 
out any  neglis^ence  whatever  on  the  part  of  the  earner,  will 
furnish  no  valid  ground  of  exemption.  Story,  Bailm.  338." 
In  commenting  upon  the  doctrines  of  the  foregoing  case  in 
Philleo.  V.  Sanfora,  17  Tex.  231,  our  supreme  court  said:  "It 
is  unnecessary  to  repeat  here  the  doctrines  of  that  opinion. 
They  are  as  clearly  and  firmly  settled  by  the  uninterrupted 
current  of  decisions  in  the  English  and  Americans  courts  as 
any  principles  of  the  law  can  be.  They  are  not  to  be  over- 
turned or  shaken  by  anything  short  of  legislation."  We  see 
no  reason  why  this  doctrine  should  not  be  upheld  in  the  pres- 
ent state  of  affairs. 

Riots  and  mobs  growing  out  of  "  strikes  "  or  other  causes 
may  become  more  common,  and  may  more  often  interfere  with 
the  carrier's  business,  and  on  that  account  the  risk 
of  such  interference  may  be  more  certainly  incurred  Besponrfbii- 
by  the  carrier ;  but  this  can  be  no  reason  for  chang-  ^f^^^l^^l^ 
ing  the  principle  of  liability.  The  law  puts  the  tioBbymob. 
risk  upon  the  common  carrier,  and  not  upon  the 
shipper,  and  in  this  state,  at  least,  it  must  remain  there  until 
the  legislature  relieves  against  it  in  favor  of  the  carrier.  The 
character  of  our  legislation,  and  the  tone  of  our  decisions, 
indicate  that  the  principle  and  policy  of  the  law  as  it  has  been 
before  announced  should  be  sustained,  and  that  the  risks  of 
carriage  by  public  carriers  should  not  be  transferred  from  the 
carrier  to  tne  public  except  in  cases  already  named.  Our 
statute  will  not  allow  a  contract  which  is  to  be  wholly  per- 
formed within  this  state  to  relieve  the  carrier  of  his  common 
law  liability.  Rev.  St.  art.  278.  The  courts  of  some  of  the 
states  have  relaxed  the  strict  common  law  principle  of  liabil- 
ity, so  that  a  strike  of  the  company's  employes,  wno  abandon 
their  employment,  and  by  force  prevent  a  railway  company 
from  using  its  road  and  carrying  on  its  business,  will  excuse 
the  company  for  loss  by  detention  of  goods  so  caused. 
Greismer  v.  Lake  Shore  &  M.  S.  R.  Co.,  102  N.  Y.  563,  26  Am. 
&  Eng.  R.  Cas.  287 ;  Pittsburgh  C.  &.  St.  L.  R.  Co.  v.  Hoi- 
lowelT,  65  Ind.  188  ;  Lake  Shore  &  M.  S.  R.  Co.  v.  Bennett 
(Ind.),  6  Am.  &  Eng.  R.  Cas.  391 ;  Pittsburgh,  Ft.  W.  &  C.  R, 
Co.  V,  Hazen,  84  111.  36.     In  this  state  we  are  bound  to  hold 
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to  the  common  law  principle.  Our  legislature  has  so  declared^ 
(Rev.  St.  art.  277,)  and  we  are  not  at  liberty  to  go  beyond  it. 
We  are  not  disposed  to  find  fault  with  the  common  law,  as  it 
has  been  defined  and  announced  in  this  state  b3r  our  courts  in 
reference  to  this  subject ;  but,  if  we  should  desire  a  modifica- 
tion or  a  change  in  favor  of  carriers,  it  must  come  from  the 
legislature,  and  not  from  the  courts.  Finding  no  error  in  the 
ruling  of  the  court  below  in  sustaining  the  demurrers  to  de- 
fendant's special  answer,  our  conclusion  is  the  judgment  of 
the  court  snould  be  affirmed. 

Stayton,  C.  J. — Report  of  commission  of  appeals  exam- 
ined, their  opinion  adopted,  and  the  judgment  affirmed. 

Responsibility  of  Carrier  for  Destruction  or  Delay  Caused  by  Mob. — See 
Sherman  v,  Pennsylvania  R.  Co.  (C  C).  3  Am.  &  Eng.  R.  Cas.  274;  Bart- 
lett  V.  Pittsburgh  C.  &  St.  L.  R.  Co.  (Ind.),  18  Id,  549,  note  557  ;  Lake  Shore 
&  M.  S.  R.  Co.  7/.  Bennett  (Ind.),  6  Id,  391,  note  463  ;  Haasz'.  Kansas  City 
Ft.  S.  &  G.  R.  Co.  (Ga.),  35  Id.  572,  note  575 ;  Greismer  v.  Lake  Shore  & 
M.  S.  R.  Co.  (N.  y.),  26  Id,  287,  note  9  /^.  i3- 


Bassett 


Connecticut  River  R.  Co. 

{Massackmetts  Supreme  yudtcial  Courts  November  27,  1889.) 

Carriage  of  Coods — Res  Adjudicata— Loss  by  Fire. — Where  the  owner  of 
property  which  was  destroyed  by  fire  whilst  in  the  possession  of  a  carrier, 
brought  an  action  the  complaint  in  which  contained  counts  founded  not 
only  upon  Mass.  Pub.  St.,lchap.  112,  §  214,  which  provides  that  a  railroad 
corporation  shall  be  responsible  for  property  injured  by  fire  communicated 
by  its  locomotive  engines,  but  also  upon  the  alleged  negligence  of  the  car- 
rier, and  such  action  was  dismissed  on  the  ground  that  the  statute  did  not 
apply  to  goods  destroyed  by  fire  while  in  the  possession  of  a  railroad  com- 
pany under  a  contract  of  carriage,  and  no  evidence  was  introduced  in  it  as 
to  the  negligence  of  the  company,  the  judgment  in  that  action  is  a  bar  to 
a  second  suit  founded  solely  upon  the  alleged  negligence  of  the  carrier. 

On  exceptions  from  Superior  Court,  Hampden  County. 
Action  by  Henry  L.  Bassett  against  the  Connecticut  River 
R.  Co.  to   recover  damages  for  the  loss  of  certain  goods  be- 
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longing  to  the  plaintiff  which  were  destroyed  by  fire  whilst 
stored  in  the  defendant's  warehouse.  The  declaration  was  in 
the  following  terras :  **  First  count.  The  plaintiff  says  the  de- 
fendant is  a  common  carrier,  and  transporting  over  its  rail- 
road certain  goods  ^  and  chattels  belonging  to  the  plaintiff, 
and  agreed  to  store  the  same  in  a  reasonably  safe  warehouse, 
and  take  reasonable  care  of  the  same;  ana  the  plaintiff  says 
the  defendant  did  not  store  the  same  in  a  warehouse  which 
was  reasonably  safe,  and  did  not  take  reasonable  care  to  guard 
and  protect  the  same ;  and  by  reason  of  such  failure  of  the 
defendant  to  keep  its  said  agreements,  the  plaintiff's  goods 
and  chattels  were  lost  and  destroyed  by  fire.  Second  count. 
And  the  plaintiff  says  the  defendant  is  a  common  carrier,  and 
transported  certain  goods  and  chattels  belonging  to  the  plaint- 
iff to  Chicopee,  and  negligeiUly.deposited  the  same  in  an  un- 
safe warehouse,  and  neglected  to  give  the  same  proper  care 
and  attention,  and  by  reason  of  such  negligence  on  the  part 
of  the  defendant  the  said  goods  and  chattels  were  lost  and 
destroyed  by  fire/*  Both  counts  were  founded  upon  the 
same  cause  of  action.  Thedefendant  pleaded  in  defense  a 
judgment  in  a  former  suit  which  sought  for  the  same  relief 
as  the  present  action.  Iri  the  former  suit  the  following  facts 
have  been  submitted  to  the  court  under  an  agreed  statement : 
The  defendant  owned  and  operated  a  railroad  in  this  State, 
and  on  March  30,  1887,  its  freight  depot  at  Chicopee  was  de- 
stroyed by  fire.  The  fire  originated  at  12  M.,  and  was  caused 
by  sparks  from  the  defendant's  locomotive,  which  set  fire  to 
bales  of  cotton  which  stood  on  the  platform  of  said  depot. 
The  fire  communicated  directly  to  the  said  building,  which 
was  destroyed,  with  its  contents,  including  the  plaintiff's 
goods,  which  consisted  of  numerous  articles  of  household  fur- 
niture and  clothing  for  himself  and  family.  The  property  of 
the  plaintiff  was  placed  on  the  cars  at  Providence,  Rhode  Isl- 
and, for  transportation  to  Chicopee,  where  the  plaintiff  had 
fone  to  live,  and  the  goods  were  all  properly  packed  in  tj 
ifferent  packages,  and  carefully  covered.  The  said  goods 
arrived  at  Chicopee  all  right,  on  March  26,  1887,  and  were 
taken  from  the  cars  on  the  afternoon  of  said  day,  and  placed 
in  said  freight  depot,  where  they  remained  until  the  building 
and  goods  were  aestroyed  by  fire  on  March  30,  1887.  It  was 
further  agreed  that  some  time  during  the  day  on  which  the 
goods  arrived  at  Chicopee  a  teamster,  not  in  the  employ  of 
the  defendant,  nor  under  the  direction  or  control  of  its  agent 
at  Chicopee,  nor  at  his  suggestion  or  request,  told  the  plaint- 
iff that  some  goods  had  arrived  directed  to  him,  and  solicited 
the  job  ot  teaming  them  "  whenever  the  plaintiff  was  ready 
to  have  them  removed,"  that  all  these  goods  arrived  at  one 
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time,  and  plaintiflf  had  no  other  ^oods  in  course  of  transpor- 
tation'for  Chicopee;  that  plaintiff  had  no  other  information 
of  the  arrival  of  the  goods,  and  was  not  asked  to  remove  the 
same.  The  declaration  in  the  first  action  was  in  the  follow- 
ing terms :  **  First.  The  plaintiff  saj^s  the  defendant  is  a  cor- 
poration  operating  a  railroad  within  this  commonwealth,  and 
on  the  30tn  day  of  March  last,  at  Chicopee,  in  said  county, 
certain  goods  and  chattels  belonging  to  the  plaintiff  were  de- 
stroyed by  fire,  communicated  thereto  by  the  defendant  s  lo- 
comotive engines,  to  the  great  damage  of  the  plaintiff.  Sec- 
ond. And  the  plaintiff  further  says  the  defendant  received 
for  storage  certain  goods  and  chattels  belonging  to  the  plaint- 
iff, and  the  defendant  agreed  to  use  reasonable  care  in  pro- 
viding a  storehouse  in  \vnich  to  keep  the  same,  and  in  stor- 
ing, keeping,  and  protecting  them.  And  the  plaintiff  says  the 
defendant  did  not  use  reasonable  care  in  storing,  keeping  and 
protecting  such  goods  and  chattels,  and  did  not  provide  a 
suitable  warehouse  in  which  to  store  the  same ;  but,  on  the 
contrary,  the  defendant  stored  the  same  in  an  unsafe  place, 
and  in  a  building  wholly  unlit  for  such  storage,  and  because 
of  the  failure  of  the  defendant  to  us^  reasonable  care  in  refer- 
ence to  the  storage  of  said  goods,  and  in  providing  a  suitable 
storehouse,  and  by  reason  of  the  defendant's  negligence 
therein,  the  said  goods  and  chattels  were  wholly  destroyed 
by  fire,  to  the  great  damage  of  the  plaintiff."  The  defendant 
denied  the  allegations  of  the  declaration  and  alleged  negli- 
gence  on  the  part  of  the  plaintiff.  The  parties  agreed  to  sub- 
mit the  case  on  an  agreed  statement  of  facts,  which  set  forth 
the  facts  above  stated,  and  judgment  was  entered  for  the  de- 
fendant. The  superior  court  having  ruled  that  the  judgment 
in  the  first  action  was  a  bar  to  the  present  one,  the  plaintiff 
excepted. 

Luther  White  for  plaintiff. 

Wells  &  Barnes  for  defendant. 

Morton,  C.  J. — The  principles  which  govern  this  case  are 
well  stated  in  Foye  v.  Patch,  132  Mass.  105,  no.     A  former 

judgment,  if  rendered  upon  the  merits,  constitutes 
^^^^n»M  an  absolute  bar  to  a  subsequent  action,  for  the  same 
cata.  cause  of   action,  between   the  same   parties.     Ihe 

parties  are  concluded  by  the  judgment,  not  only  up- 
on all  the  issues  which  were  actually  tried,  but  upon  all  issues 
which  might  have  been  tried  in  the  former  action;  so  that  a  new 
action  for  the  same  cause  of  action,  between  the  same  parties 
cannot  be  maintained,  on  grounds  which  might  have  been  tried 
and  determined  in  the  former  action.  In  the  case  at  bar  the 
l)arties  and  the  cause  of  action  are  the  same  as  in  the  suit  of 
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Bassett  v,  Connecticut  R.  R.  Co.,  reported  in  145  Mass.  129, 
32  Am.  &  Eng.  R.  Cas.  528.  In  each  suit  the  cause  of  action 
is  the  loss  by  fire  of  the  plaintiff's  goods  while  in  the  ware- 
house of  the  defendant.  The  second  count  of  the  declaration 
in  the  former  suit  is  in  legal  effect  the  same  as  each  of  the 
counts  in  the  present  suit.  It  charges  the  defendant  with 
negligence  in  keeping  the  goods  in  its  warehouse.  The  fact 
that  the  plaintiff,  either  by  his  laches  or  misfortune,  failed  to 
prove  any  negligence,  and  chose  to  rest  his  case  solely  upon 
the  liability  ot  the  defendant  under  Pub.  St.,  chap.  1 12,  §  214, 
is  immaterial.  The  question  of  negligence  was  one  of  the 
issues  involved  in  the  case.  He  then  had  his  day  in  court  to 
prove  this  issue.  It  might  and  ought  to  have  been  tried  in 
that  case.  If  his  proof  had  shown  negligence,  he  would  have 
been  entitled  to  judgment  on  that  ground.  Having  failed  to 
show  negligence,  a  judgment  against  him  is  a  bar  to  any 
future  action  for  the  same  cause  of  action.  Interest  rcipubiiar 
ut  finis  sit  litium.  The  superior  court  correctly  ruled  that 
the  former  judgment  is  a  bar  to  this  suit.  Biglow  v.  Winsor, 
I  Gray  (Mass.),  299;  Spaulding  v.  Arlington,  126  Mass.  492. 
Judgment  for  defendant. 


Norfolk  Southern  R.  Co. 

^» 
Barnes. 

{North  Carolina  Supreme  Court,  October  14,  1889.) 

Carrier  of  Qoods-^Wrongful  Delivery  to  Consignee — Liability  of  Bona 
Fide  Purchasers. — If  a  carrier  by  whom  goods  have  been  shipped  to  be 
delivered  to  the  consignee  upon  payment  of  the  purchase  money,  negli- 
gently f)ermits  the  consignee  to  obtain  possession  of  the  goods  without 
payment  of  the  price,  he  cannot  recover  them  from  a  bona  fide  purchaser 
of  the  consignee  for  value  and  without  notice. 

Appeal  from  Supreme  Court,  Hertford  County. 
W.  D.  Pruden  for  appellant. 
Winborne  &  Bro.  for  respondent. 

Shepherd,  J. — A.  sells  goods  to  B.  and  ships  them  by  a 
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common  carrier,  to  be  delivered  to  B.  upon  the  payment  of 
the  purchase  money.  By  the  negligence  of  the 
cm«  lUtod.  carrier  B.  obtains  possession  of  the  goods  without 
paying  the  money,  and  sells  them  to  C,  a  bona  fide  purchaser 
lor  value,  and  without  notice.  Can  A.  or  his  bailee,  the  car- 
rier, recover  the  goods  from  C.  ?  This  construction  of  the 
case  upon  appeal  was  conceded  by  the  appellee,  and  is  the 
most  favorable  to  the  plaintiff  that  can  be  made ;  for  we 
think  it  very  clear  that  if  the  plaintiff  was  holding  the  goods 
only  for  the  payment  of  its  freight  charc^es,  its  lien  could 
not  be  enforced  against  the  innocent  purchaser. 

As  soon  as  the  goods  were  delivered  to  the  carrier  the 
right  of  property  passed  to  the  vendee,  but  the  right  of  pos- 
session remained  in  the  vendor  until  the  price  was 
Effeftof  wr.  paid.  Ober  v.  Smith.  78  N.  Car.  313  ;  Benj.  Sales, 
lesdoBtom-  ^^-  ^^^^  possession  he  lost  by  the  negligence  of 
tignee.  his  agent,  and  we  are  of  the  opinion  that  he  should 

not  be  permitted  to  recover  against  the  defendant^ 
who  bought  of  the  vendee  in  possession,  lor  value,  and  with- 
out notice.  Of  course,  if  the  vendor  could  not  recover,  his 
negligent  agent,  the  plaintiff,  can  have  no  cause  of  action. 
We  think  this  case  falls  within  the  principle  declared  in 
Wilmington  &  W.  R.  Co.  v.  Kitchin,  91  N.  C.  39,— **  that 
where  one  of  two  persons  must  suffer  loss  by  the  fraud  or 
misconduct  of  a  third  person,  he  who  first  reposes  the  confi- 
dence, or  by  his  negligent  conduct  make  it  possible  for  the 
loss  to  occur,  must  bear  the  loss.  This  doctrine  is  recognized 
in  State  v.  Lewis,  73  N.  Car.  138;  Vass  v,  Riddick,  80  N.  Car. 
6;  State  V,  Peck,  53  Me.  284 ;  and  in  Hern  zk  Nichols,  i  Salk. 
289."  Had  this  been  a  conditional  sale  before  the  recent 
statute,  an  executory  contract  to  sell,  an  ordinary  bailment, 
or  any  other  transaction  which  failed  to  pass  the  title,  the  in- 
nocent purchaser,  however  much  he  may  have  been  misled 
by  the  possession  and  the  apparent  ownership  of  his  vendor, 
would  not  be  protected.  Ballard  v.  Burgett,  Langd.  Cas. 
Sales,  730. 

The  case  of  Millhiser  v,  Erdman,  103  N.  C.  292,  does  not 
conflict  with  this  view,  as  it  was  there  held  that  by  the  terms 
of  the  agreement  the  title  was  not  to  pass  until  certain  con- 
ditions were  performed.  Here  the  title  passed,  and  a  de- 
livery having  been  made  by  the  negligence  of  the  vendor's 
agent,  the  plainest  principles  of  justice  forbid  a  recovery. 
As  to  the  innocent  purchaser  the  right  of  property  and  the 
right  of  possession  are  united,  and  nis  title  is  therefore  com- 
plete.     No  error. 
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Georgia  Railroad  &  Banking  Co. 

V. 

Smith. 

{Georgia  Supreme  Court.  Nov.  11,  1889.) 

Connecting  Carriers. — Contract  for  Carriage  of  Qoods— Authority  of  Con- 
tracting Carrier. — Where  the  chief  pressure  of  the  case  was  upon  the  ques- 
tion whether  the  defendant,  in  consenting  to,  and  authorizinc;,  a  given  con- 
tract made  with  the  consignee  by  the  plaintiff  in  behalf  of  both  carriers, 
for  the  transportation  of  certain  freights,  at  a  special  reduced  rate,  over 
their  respective  railways,  as  a  connected  and  continuous  line,  acted  upon 
information  derived  from  the  plaintiff  that  the  contract  was,  or  was  to  be, 
limited  in  its  performance  to  a  certain  portion  of  the  year,  a  written  request 
by  the  defendant  to  the  court  to  chai^  the  jury  in  appropriate  terms  (the 
same  being  set  out  in  the  request)  upon  that  specific  question,  should  have 
been  complied  with.  The  instructions  should  have  been  given  in  the 
language  requested,  or  in  language  substantially  equivalent  thereto. 

Same— Contract  by  Correspondence — Repetition  of  Condition. — If  the 
terms  of  a  contract  between  two  railways  be  agreed  upon  by  correspon- 
dence, a  limitation  or  condition  insertecl  in  one  or  more  of  the  communi- 
cations need  not  be  repeated  or  referred  to  in  subsequent  ones,  in  order  to 
preserve  its  force. 

Same — Lost  Writings — Evidence. — When  some  of  the  writings  fixing  the 
terms  of  a  contract  are  lost,  testimony  as  to  how  the  parties  themselves 
interpreted,  acted  on,  and  treated  the  contract  while  the  business  was  in 
prc^ess.  may  be  looked  to,  in  connection  with  other  evidence,  to  ascer- 
tain its  terms  and  meaning. 

Same — Recovery  of  Overcharges — Pleading. — The  declaration  being  for 
the  recovery  of  overcharges  paid  the  defendants  on  shipments  to  Dalton 
only,  the  same  should  be  amended  in  order  to  recover  for  overcharges 
paid  on  shipments  to  Rome  also,  if  both  sets  of  overcharges  be  embraced 
in  the  amount  sued  for.  The  allegata  and  probata  in  descriptive  matters 
oujfht  to  correspond. 

Same— Payment  by  Mistake— Interest— The  general  rule  is.  that  on 
money  paid  by  mistake,  where  there  is  no  fraud  or  misconduct  by  the  party 
receiving  it,  interest  does  not  run  until  after  demand.  Prior  to  demand. 
by  suit  or  otherwise,  the  receiver  is  in  no  default. 

Prima  Facie  Evidence — Rebuttal. — Prima  facie  evidence  is  such  evidence 
as,  in  judgment  of  law,  is  sufficient,  and  if  not  rebutted,  remains  sufficient. 
It  may  be  rebutted  by  developing  additional  facts  consistent  with  its  truth. 
but  tending  to  an  op]x>site  conclusion,  or  by  proving  it  untrue  or  untrust- 
worthy in  whole. or  in  some  material  part. 

Same— Books  of  State  Railroad— Rebuttal.— The  books  of  the  Western 
&  Atlantic  Railroad,  though  made  by  statute  prima  facie  evidence,  may 
be  rebutted  or  discredited  as  to  particular  entries  by  internal  or  external 
evidence  of  falsity  or  error. 

Error  from  Superior  Court,  Fulton  Cotfnty. 
Hillyer  &  Bra.  for  plaintiff  in  error. 
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C.  Anderson,  Atty.  Gen.,  and  N,  J.  Hammond  lor  defendant 
in  error. 

Bleckley,  C.  J. — In  1874,  the  state,  as  owner  of  the  West- 
em  &  Atlantic  Railroad,  brought  suit  in  the  name  of  the 
governor  aeainst  the  Georgia  Railroad  &  Banking 
fbcu.  Company,  for  $3,263.40,  principal,  besides  interest, 

alleged  overcharges  by  the  latter,  paid  to  it  by  the  former, 
on  iron  consigned  to  another  railroad  company,  the  Selma, 
Rome  &  Dalton.  All  the  iron,  the  subject-matter  of  the  over- 
charges sued  for,  was  shipped  from  Charleston,  most  or  all 
of  it  to  Dalton,  the  residue,  if  any,  to  Rome,  and  passed,  first 
over  the  South  Carolina,  then  over  the  Georgia,  and  then 
over  the  state  railroad.  So  much  of  it,  if  any,  as  went  to 
Rome  passed  also  over  the  Rome  Railroad  which  connects 
with  the  state  road  at  Kingston.  The  declaration  alleges 
that  it  all  went  or  was  consigned  to  Dalton,  and  makes  no 
mention  of  or  reference  to  Rome  or  the  Rome  Railroad.  The 
overcharged  iron,  if  indeed  any  of  it  was  overcharged,  was 
preceded  by  some  which  was  not  o^'^ercharged,  but  was  car- 
ried at  a  special  reduced  rate,  to  which  all  the  carriers  con- 
cerned assented,  the  contract  with  tne  consignee  for  that  rate 
being  made  by  the  authorities  of  the  state  road,  but  not 
closed  until  the  other  members  of  the  line,  or  persons  au- 
thorized to  represent  them,  had  been  consulted.  This  con- 
tract as  finally  agreed  upon,  was  made  in  July,  1869,  and 
there  is  no  dispute  that  iron  was  carried  under  it,  and  at  a 
rate  conforming  to  its  terms,  from  August,  in  which  month 
the  transportation  began,  until  the  last  of  November,  when 
shipments  ceased,  until  the  following  January.  From  Jan- 
uary to  June,  both  inclusive,  when  the  transportation  of  the 
iron  was  concluded,  all  the  carriers  concerned  charged  at  an 
increased  rate,  the  increase  being  caused,  or  at  least  sug- 
gested, by  a  communication  by  letter  or  telegram  from  the 
state  roaa  to  the  Georgia  road,  dated  in  December.  The 
state  road  credited  the  Georgia  road  on  its  books  with  the 
share  of  the  latter  road  in  the  freights  on  all  the  iron,  and 
the  result  was  that  in  current  settlements  the  latter  road  real- 
ized the  whole  of  its  share  of  freights  produced  by  the  in- 
creased rate.  But  the  consignee  refused  to  pay  the  state 
road  for  any  part  of  the  line  at  that  rate  on  the  iron  consigned 
to  Dalton,  insisting  on  settling  upon  the  basis  of  the  low 
special  rate,  and  to  this  demand  the  state  road  yielded  in 
November,  1870.  Whether  the  consignee  took  the  same 
stand  as  to  the  iron  consigned  to  Rome  is  not  quite  certain, 
but  if  not,  and  if  the  increased  rate  on  that  part  of  the  iron 
was  paid  by  the  consignee  either  to  the  Rome  road  or  to  the 
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state  road,  the  evidence  indicates  that  the  excess  over  the 
low  special  rate  was  refunded  by  the  latter  road.  So  that 
the  whole  sum  sued  for  in  this  action,  besides  its  own  share 
of  the  overcharges,  was  lost  to  the  state  road,  either  by  for- 
bearing to  collect  any  of  it  from  the  consignee,  or  by  so  for- 
bearing as  to  the  greater  part,  and  refunding  the  balance 
after  having  collected  such  balance.  Whether  the  state  can 
recover  the  money  sued  for  from  the  Georgia  Railroad  & 
Banking  Company,  to  whom  it  was  paid  by  the  state  road  in 
current  settlements,  depends  somewnat  on  several  scarcely 
doubtful  questions,  on  which  the  court  charged  the  jury  cor- 
rectly, but  chiefly  on  the  doubtful  question,  under  the  evi- 
dence, whether,  as  between  the  state  road  and  the  Georgia  road, 
the  contract  of  July,  1869,  was  limited  in  the  time  01  perfor- 
mance to  the  summer  months  or  to  the  summer  and  autumn 
months  of  the  year  in  which  it  was  made,  or  whether  it  was 
without  limit  as  to  time,  so  that  it  embraced  not  only  the 
shipments  which  came  forward  from  August  to  November, 
1869,  but  also  those  of  January  and  June,  and  the  interven- 
ing months  of  1870.  That  the  contract  actually  made  with 
the  consignee  by  the  state  road  in  behalf  of  all  the  carriers 
was  without  any  time  limit  is  rendered  probable  by  the  evi- 
dence. That  the  contract  bound  the  Georgia  road,  relatively 
to  the  consignee,  is  also  provable,  for  it  is  shown  that  the 
agent  of  the  consignee  saw,  at  the  time  ot  closing  the  con- 
tract, a  dispatch  from  the  superintendent  of  the  latter  road 
to  an  oflRcer  or  agent  of  the  former,  saying  to  close  the  con- 
tract, which  dispatch  was  silent  on  the  element  of  time,  and 
such  a  dispatch  was  in  fact  sent.  The  agent  had  a  right 
to  rely,  and  it  may  be  presumed  did  rely,  upon  this  dis- 
patch as  authority  from  the  Georgia  road  to  the  state  road 
to  represent  it  in  making  such  terms  as  had  been  agreed  upon, 
or  were  then  agreed  upon,  by  and  between  himself,  in  behalf 
of  his  principal,  and  the  state  road,  in  behalf  of  the  whole 
line,  the  Georgia  road  included. 

I.  It  thus  appears  that  in  order  to  reach  and  decide  the 
merits  of  the  present  controversy  it  is  indespensable  that  it 
be  ascertainea  whether,  assuming  the  contract  with 
the  consignee  to  have  been  without  a  time  limit.  Authority  to 
the  state  road  acted  with  or  without  the  consent  "J*^^.^^' 
of  the  Georgia  road  in  omitting  to  impose  that  Btruction". 
limit.     If  the  state  road,  in  proposing  a  contract  to 
the  Georgia  road,  and  inviting  its  consent  thereto,  named 
terms,  including  a  time  limit,  and  then  closed  a  contract  with 
'the  consignee  comprehending  no  such  limit,  the  Georgia  road 
would  clearly  have  the  right  <o  stand  relatively  to  the  state 
road,  on  the  same  footing  as  if  the  time  limit  agreed  upon 
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bctw  een  the  two  roads  bad  been  put  into  the  contract  made 
by  the  state  road  with  the  consignee.  To  meet  this  aspect 
of  the  case  counsel  for  the  Georgia  road  requested  the  court 
to  charge  the  jury  (tenth  ground  of  the  motion  for  a  new 
trial)  as  follows  :  **  Even  though  the  jury  should  find,  under 
the  evidence,  that  the  W.  &  A.  R.  R.  made  the  contract  al- 
leged,  and  so  agreed  or  promised  as  to  bind  itself  to  trans- 
port the  4.300  tons  of  iron  and  spikes,  without  limit  in  time 
to  the  summer  and  autumn,  still,  if  as  between  them  and  the 
officers  of  the  Qeorgia  Railroad  Company  the  understanding 
was  that  the  transportation  of  iron  was  to  take  place  during 
the  summer  and  autumn,  and  the  Georgia  Railroad  Company 
assented  to  the  rate  upon  such  understanding  on  its  part,  the 
plaintiff  cannot  recover."  This  request  was  pertinent  and 
appropriate.  It  hit  the  case  at  the  precise  point  on  which 
the  greatest  strain  of  the  facts  rested.  Nor  is  any  adequate 
substitute  for  its  terms  to  be  found  in  the  charge  as  given. 
On  the  contrary,  that  charge,  in  putting  the  case  hypothet- 
ically  to  the  jury,  dealt  only  with  the  contract  actually  made 
with  the  consignee,  and  not  at  all  with  the  bne  which  ought 
to  have  been  made,  as  tested  by  the  agreement  and  under- 
standing between  the  state  road  and  the  Georgia  road.  The 
dispatch  or  dispatches  from  the  former  road  to  the  latter, 
which  preceded  the  responsive.dispatch  authorizing  the  con- 
tract with  the  consignee  to  be  closed,  are  lost.  Whether  they 
embraced  a  time  limit  is  disputed,  but  there  is  parol  evidence 
on  the  subject  tending  strongly  to  establish  tne  affirmative. 
If  the  trutn  of  the  case  is  correctly  rendered  by  that  evi- 
dence, the  state  road,  though  it  may  have  had  authority  which 
bound  the  Georgia  road  to  the  consignee  to  carry  at  the  re- 
duced rate  without  regard  to  time,  had  no  such  authority  as 
would  create  a  like  obligation  as  between  the  two  roads.  If 
an  agent  has  private  instructions  from  his  principal,  and  yet 
violates  them  in  dealing  with  third  persons,  the  rights  of 
these  latter  against  the  principal  will  not  be  the  measure  of  the 
rights  of  the  agent  against  him  in  settling  up  the  transaction. 
The  refusal  of  the  court  to  charge  in  the  language  of  the  re- 
quest above  quoted,  or  in  language  substantially  equivalent 
to  the  same,  was  error,  manifest  and  material. 

2.  The  request  to  charge,  set  out  in  the  eighteenth  ground 
of  the  motion,  should  also  have  been  acceded  to;  that  is,  "if 

the  contract  be  alleged  to  have  occurred  by  letter 
correspon-  or  telegram,  and  if,  in  any  or  either  of  the  com- 
^fionf  ^"^  munications  on  the  subject,  the  limitation  or  con- 
duiott.**  **"'  dition  was  inserted  it  would  not  be  necessary  to 

repeat  or  again  refer  to  such  condition  or  limita- 
tion  in  every  subsequent  letter  between  the  parties  in  order 
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to  preserve  its  force.  If  the  alleged  condition  or  limitation 
existed,  and  was  so  understood  between  the  parties  in  point 
of  fact,  it  should  be  regarded  and  enforced  as  part  of  the  con- 
tract, whether  again  repeated  or  alluded  to  in  other  or  sub- 
sequent letters  or  telegrams  or  not."  Several  telegrams  and 
one  or  more  letters  touching  the  contract  in  question  were  sent 
by  the  superintendent  of  the  Georgia  Railroad  which  were 
silent  as  to  any  time  element.  One  of  these  was  the  telegram 
above  referred  to,  giving  authority  and  instructions  to  close 
the  contract.  The  silence  of  allot  these  documents  upon  the 
element  of  time  is  strongly  suggestive  of  the  theory  that  in 
the  contemplation  of  the  writers  time  was  not  of  the  es- 
sence of  the  agreement  between  the  two  roads ;  yet  it  is  true, 
as  the  request  to  charge  lays  it  down,  that,  if  in  any  or  either 
of  the  communications  on  the  subject  a  limitation  or  condi- 
tion was  inserted,  it  would  not  be  necessary  to  repeat  or  again 
refer  to  such  limitation  or  condition  in  every  subsequent  letter 
between  the  parties,  in  order  to  preserve  its  force.  Thus,  if 
in  the  lost  telegrams,  or  any  of  them,  from  the  state  road  to 
the  Georgia  road,  the  condition  or  limitation  was  inserted, 
and  in  point  of  fact  the  authorities  of  the  two  roads  under- 
stood the  limitation  or  condition  as  forming  a  part  of  the  con- 
templated contract,  the  silence  of  any  or  all  the  subsequent 
communications  on  the  subject  would  not  displace  or  defeat 
the  time  element ;  in  other  words,  the  silence  of  the  subse- 
quent communications  could  be  regarded  by  the  jury  as  tend- 
ing to  show  what  sort  of  a  contract  the  Georgia  road  author- 
ized the  state  road  to  make  in  its  behalf ;  but  the  jury  could 
not  rightfully  treat  such  silence  as  defeating  the  condition  or 
limitation,  which,  by  an  agreement  of  the  two  roads,  was  to 
be  part  of  the  terms  of  the  contract  that  one  of  these  author- 
ized the  other  to  make  with  the  consignee. 

3.  Both  these  roads  actually  treated  the  agremeent  between 
themselves,  and  also  that  made  with  the  consignee,  as  having 
expired  with  the  autumn  of  1869,  or  with  the  month 
of  November  in  that  year  ;  and  the  suggestion  to  ^n^ene^-in- 
change  from  a  lower  to  a  higher  rate  came  from  |1^7u?b^° 
the  state  road.     It  was  in  the  acting  on  this  sug-  eoatractug 
gestion  that  the  alleged  overcharges  now  sought  to  partien. 
be  recovered  were  assessed.     Both  roads  assessed 
at  the  increased  rate  for  all  transportation  of  the  iron  effected 
after  November,  1869.     On  this  state  of  facts,  one  or  more  of 
the  material  telegframs  relative  to  the  contract  being  lost,  the 
charge  requested,  as  set  out  in  the  nineteenth  ground  of  the 
motion,  should  have  been  given,  to-wit,  that "  any  testimony 
as  to  how  the  parties  themselves  interpreted  the  contract,  and 
how  they  acted  on  it  and  treated  it  at  the  time,  and  •whilst  the 
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business  was  in  progress,  may  be  looked  to  along  with  other 
evidence  to  ascertain  what  the  true  terms  of  the  contract  or 
contracts  were,  and  what  was  the  true  meaning  of  the  same." 

4.  The  thirty-ninth  ground  of  the  motion  complains  that  a 
part  of  the  recovery  was  for  overcharges  upon  iron  which  went 

to  Rome.  Some  of  the  evidence,  such  as  the  re- 
^Jhli^M.    cc^P^  given  by  Barney,  tends  so  show  that  this  was 

true,  while  other  parts  of  the  evidence,  such  as  the 
credit  entered  on  the  books  of  the  state  road  to  the  Dalton 
agency,  under  date  of  December  31,  1870,  would  seem  to  in- 
dicate that  the  Georgia  Railroad's  proportion  of  the  over- 
charges on  iron  which  went  to  Dalton  was  remitted  by  the 
state  road,  up  to  the  amount  declared  for  and  found  by  the 
jury.  As  the  declaration  now  stands,  anv  recovery  had  upon 
It  should  be  limited  to  overcharges  on  the  Dalton  iron;  and 
if  overcharges  on  the  Rome  •  iron  were  also  included  in  the 
amount  sued  for,  the  declaration  should  be  amended  so  as  to 
set  forth  that  fact,  and  so  as  to  make  the  allegata  and  probata 
correspond. 

5.  tfnder  the  evidence  in  the  record,  any  allowance  of  in- 
terest prior  to  demand  would  be  improper.     The  overcharges 

complained  of,  if  made  wrongfully  by  the  Georgia 

orerchmrgw.     Toad,  were  not  only  with  the  consent,  but  at  the 

suggestions,  of  the  state  road ;  and,  so  far  as  ap- 

f)ears,  the  Georgia  road  was  entirely  free  from  any  fraud  or 
ault  relatively  to  the  state  road  in  the  making  of  them,  and 
taking  credit  lor  them  in  current  settlements.  The  most  that 
can  be  said  is  that  these  credits  were  given  and  taken  by 
mutual  mistake,  and  the  general  rule  touching  money  paid 
by  mistake  is  that,  prior  to  demand  by  suit  or  otherwise,  the 
recipient  is  in  no  default,  and  therefore  is  not  chargeable  with 
interest.  Jacobs  v,  Adams,  i  Dall  (U.  S^,  52  ;  Simons  v, 
Walter,  i  McCord,  (S.  C.)  97, :  Brown  v.  Campbell,  i  Serg. 
&  R.  (Pa.)  176  ;  King  v,  Diehl,  9  Serg.  (&  R.  (Pa.)  409  ;  2  Story 
Cont.  (by  Bigelow)  §  1491  ;  Selleck  v.  French  (notes),  i 
Amer.  Lead.  Cas.  521.  See,  also,  for  analogous  cases.  Glass 
Co.  V,  Boston,  4  Mete.  (Mass.)  181  ;  Wood  v.  Gray,  5  B.  Mon. 
(Ky.)  92  ;  Sharp  x/.  Pike,  7^^.  155.  In  Riggins  v.  Brown,  12 
Ga.  271,  (head-note  8),  a  surety,  who,  without  knowing  it,  had 
been  discharged  by  the  creditor,  and  after  such  discharge 
had  paid  the  debt,  was  allowed,  in  reclaiming  the  money,  to 
recover  interest  upon  it.  There  the  act  of  discharge  was  one 
in  which  the  surety  did  not  participate,  and  of  which  the  cred- 
itor  had  knowledge  and  the  surety  was  ignorant.  The  cred- 
itor could  therefore  be  considered  as  in  fault  for  receiving 
the'money  without  making  the  surety  aware  that  he,  the  cred- 
itor, had  done  an  act  which  relieved  the  surety  from  obliga- 
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tion  to  pay  the  debt.  We  see  nothing  in  the  evidence  before 
us  to  make  that  case  applicable  to  the  present  one  on  the  ele- 
ment of  interest.  Whether,  under  the  evidence  in  the  record, 
the  demand  should  be  considered  as  dating  with  the  com- 
mencement of  the  action,  or  from  something  done  previously 
thereto,  we  need  not  consider. 

6.  The  court  charged  the  jury  (forty-fifth  ground  of  the 
motion  for  a  new  trial)  that  ^'  prima  facie  evidence  is  that 
which  is  to  be  taken  as  true  until  the  contrary  is 

shown  by  other  evidence.*'  We  think  a  more  ac-  f^dJ^^** 
curate  definition  or  description  would  be  that  it  is 
such  evidence  as  in  judgment  of  law  is  sufficient,  and,  if  not 
rebutted,  remains  sufficient.  U.  S.  v,  Wiggins,  14  Pet.  (U.  S.) 
334 ;  Lilienthal  v.  U.  S.,  07  U.  S.  268 ;  Emmons  v,  Westfiela 
Bank,  97  Mass.  230;  Anderson  v.  State,  8  Heisk.  (Tenn.)  14. 
Starkie  (i  Starkie,  Ev.  544)  says:  '' Prima  facie  tvidtnct  is 
that  which,  not  being  inconsistent  with  the  falsity  of  the  hy- 
pothesis, nevertheless  raises  such  a  degree  of  probability  in 
Its  favor  that  it  must  prevail  if  it  be  accredited  by  the  jury, 
unless  it  be  rebutted,  or  the  contrary  proved." 

7.  B^  the  Code  (section  976)  the  books  of  the  Western  & 
Atlantic  Railroad  were  made  prima  facie  evidence  of  what 
they  contain  pertinent  to  the  points  in  issue.    The 
contents  of  some  of  these  books  were  introduced      SJlttS^'^ 
in  evidence  by  the  state  on  the  trial  of  the  present 

case.  While  we  think  they  were  admissible,  notwithstanding 
the  lease  of  the  road  made  by  the  state  to  other  parties 
had  taken  effect  when  some  of  the  entries  in  the  books  were 
made,  vet,  considering  that  the  entries  were  made  somewhat 
irregularly,  and  after  the  cessation  of  active  business  by  the 
state  as  a  carrier,  and  that  the  person  or  persons  who  made 
the  entries,  or  some  of  them,  were  not  those  who  had  charge 
of  the  books  when  such  active  business  was  in  progress,  the 
request  set  out  in  the,  twenty-seventh  ground  of  the  motion 
should  have  been  given  in  charge  to  the  jury,  namely,  that 
"  plaintiff's  books  were  introduced  as  only  prima  facie  evi- 
dence, and  were  subject  to  be  rebutted  either  by  internal 
evidence  of  what  the  books  themselves  contained,  or  by  other 
facts  and  circumstances.  If  the  jury  find  that  the  books  were 
loosely, orjinaccurately  kept,  thisshouldbe  weighed  in  rebuttal 
of  them.  If  the  j  ury  find  that  the  facts  upon  which  the  entries 
in  such  books  purported  to  have  been  made  did  not  justify  such 
entries,  the  books  should  be  discredited.*'  Perhaps  the  last 
sentence  is  not  sufficiently  limited  to  be  altogether  accurate  in 
expression,  because  the  books  should  not  be  discredited  though 
the  facts  did  not  justify  certain  entries,  unless  the  entries  in 
question  were  material  to  the   merits  of  the  present   case. 

40  A.  &  E.  R.  Cas.— 9 
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This,  however,  we  think  is  implied,  as  that  was  the  class  of  en- 
tries under  investigation.  The  fact  that  the  books  were  made 
evidence  by  the  statute,  unless  they  had  been  declared  conclu- 
sive evidence,  would  not  hinder  them  from  being  rebutted  or 
discredited  from  internal  or  external  sources. 

We  have  selected  from  the  almost  half  a  hundred  grounds 
in  the  motion  for  a  new  trial  all  w^hich  we  deem  material  to 
be  discussed  separately  and  specifically  in  this  opinion.  For 
various  reasons,  or,  rather,  for  numerous  reasons, — some  of 
them  applying  to  one  ground  and  some  to  another, — we  think 
that  between  30  and  40  of  the  grounds  are  free  from  error. 
Indeed,  all  set  forth  in  the  motion  may  be  considered  as  over- 
ruled by  us  except  those  in  which  we  have  pointed  out  error 
in  the  foregoing  part  of  this  opinion.  The  movant,  hpwever, 
was  entitled  to  a  new  trial,  and  the  court  erred  in  not  grant- 
ing the  same. 

Judgment  reversed. 


Atlanta  &  West  Point  R.  CJa 
Texas  Grate  Co. 

(81  Ga.  602.) 

Carriage  of  Goods— Failure  to  Deliver — Pleading  and  Proof. — A  declara- 
tion by  a  corporation  against  a  common  carrier,  alleging  an  alternative 
contract  to  deliver  to  the  plaintiff,  or  H.  M.  Beaty  &  Co.  for  the  plaintiff, 
is  not  supported  by  proof  of  a  contract  to  deliver  to  and  for  H.  M,  Beaty 
&  Co.  Nor  does  such  proof  support  the  more  loose  allegation  of  a  coo- 
tract  to  deliver  generally  for  the  plaintiff,  without  specifying  to  whom. 

Same— Consignee's  Agency  for  Shipper. — That  H.  M.  Beaty  &  Co.,  the 
consignees,  were  agents  of  the  corporation,  though  their  agency  was  not 
disclosed  to  the  consignors  or  the  carrier,  would  entitle  the  corporation  to 
take  the  benefit  of  the  contract,  and  sue  upon  it  in  the  corporate  name,  but 
would  not  dispense  with  correctly  pleading  the  undertaking  to  deliver 
which  was  actually  entered  into,  or  with  proving  the  same  as  pleaded.  The 
terms  of  the  contract  would  not  be  changed  by  trie  element  of  agency ;  that 
element  would  only  vary  the  legal  consequences  in  respect  to  parties. 

Same — Evidence. — Where  the  testimony  (all  of  it  introduced  by  the  plaint- 
iff) can  be  made  consistent  by  construing  the  word  **  We  "  as  meaning 
H.  M.  Beaty  &  Co.,  but  cannot  be  so  harmonized  if  construed  to  mean  a 
corporation  of  which  H.  M.  Beaty  is  president,  the  former  construction  is 
the  one  to  be  adopted. 
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Same — Delay — Measure  of  Damages. — To  recover  of  a  common  carrier 
damages  for  mere  delay  in  performing  the  contract  of  carriage,  the  value 
of  such  goods  at  the  place  of  destination  when  they  ought  to  have  arrived 
should  appear,  and  also  their  value  when  they  did  arrive :  the  difference 
between  tnese  values  being  generally  the  measure  of  damages.  And  to 
show  when  they  ought  to  have  arrived,  the  contract  being  silent,  it  should 
appear  what  length  of  time  was  usually  required  or  was  reasonably  neces- 
sary to  effect  the  transit. 

Same— Damaged  Condition  of  Qoodt — Evidence. — Under  an  allegation  in 
the  declaration  that  some  of  the  grates  in  question  were  delivered  at  des- 
tination in  a  broken  and  damaged  condition,  evidence  that  "  the  grates  " 
were  delivered  in  that  condition,  will  not  justify  an  inference  either  that  all 
or  any  particular  number  of  them  were  broken  and  damaged.  To  base  any 
rccoveiy  on  this  part  of  the  declaration,  it  ought  to  appear,  approximately 
at  least,  how  many  were  so  injured,  and  hqw  much  the  injury  impaired  or 
diminished  their  value. 

Connecting  Carriert— Liability  for  Loss — Through  Contract. — A  railroad 
company  whose  line  extends  from  Atlanta  to  West  Point,  Ga..  having  re- 
ceived at  Atlanta  goods  for  shipment,  consigned  to  Dallas,  Tex.,  and  having 
fixed  by  contract  with  the  consignor,  the  rate  of  freight  for  the  whole  dis- 
tance, apportioninga  part  of  the  same  among  these  carriers,  itself  included, 
to  New  Orleans,  and  assessing  the  balance  for  the  transportation  beyond 
New  Orleans,  the  contract  was,/r/>«a/tf^/>,  a  through  contract,  and  bound 
the  initial  company  for  performance  to  £>allas,  the  point  of  destination. 
This  was  so,  notwithstandin|^  the  named  rate  was  made  subject  to  change 
without  notice,  the  effect  bemg  to  limit  the  agreed  special  rate  to  the  par- 
ticular shipments  with  reference  to  which  the  rate  was  established,  but  not 
to  allow  any  change,  either  along  or  at  the  terminus  of  the  route,  which 
would  affect  these  shipments. 

Error  from  Superior  Court,  Fulton  County. 

Action  by  the  Texas  Grate  Company  against  the  Atlanta 
&  West  Point  Railroad  Company  to  recover  damages  for 
delay  in  transporting  freight.  Defendant  appeals  from  a  judg* 
ment  for  the  plaintiflf. 

Bigby  &  Dorsey  and  Calhoun^  King  &  ^paulding  for  plaintiff 
in  error. 

G.  A,  Howell y  contra, 

Bleckley,  C.  J. — i.  The  declaration,  as  framed  originally, 
allecres  a  contract  to  deliver  in  the  alternative,  to  the  plaintiff, 
or  H.  M.  Beaty  &  Co.  for  the  plaintiff.     The  amend- 
ment alleges  two  contracts  to  deliver  for  the  plaintiff  pi«*Ji^  »■* 
but  without  specifying  to  whom.     The  evidence  J^^, 
wholly  fails  to  estaolish  any  contract  whatsoever 
to  deliver  to  the  plaintiff  or  for  the  plaintiff.     The  bills  of  lad- 
ing  designate  H.  M.  Beaty  &  Co.  as  consignees ;  and  the  evi- 
dence of  Holland,  who  made  with  the  railroad   official  the 
contract  on  which  they  were  founded,  shows  that  the  under- 
standing  was  as  the  documents  indicate ;  that  is  to  deliver  not 
only  to,  but  for,  H.  M.  Beaty  &  Co.     The  plaintiff  was  not 
thought  of  or  referred  to  by  either  party  when  the  contract 


Digitized  by  VjOOQ IC 


132  ATLANTA  &  W.  P.  R.  CO.  V.  TEXAS  GRATE  CO.      [VOL.  40 

was  made,  and  when  the  consignees  were  nominated  and  ai>- 
pointed  by  the  consignors.  Whether  tested  by  the  parol 
agreement  or  th«  bills  of  lading,  the  carrier  undertook  to  de- 
liver to  H.  M.  Beaty  &  Co.  Such  is  the  proof,  and  there  is 
no  suggestion  in  the  evidence  that  any  contract  for  alterna- 
tive delivery,  or  for  any  delivery  in  behalf  of  the  plaintiflf,  was 
actually  made.  Though  the  declaration  was  not  based  upon 
alleged  bills  of  lading,  but  upon  contracts  not  described  as  in 
writmg,  it  was  not  error  to  admit  the  bills  of  lading  in  evi- 
dence as  competent  testimony,  in  their  character  of  receipts, 
to  prove  delivery  to  the  earner,  and  also  as  tending  to  prove 
a  contract,  of  which  delivery  by  the  carrier  to  H.  M.  Beaty 
&  Co.  was  one  of  the  stipulations.  Had  Holland's  testimony 
shown  that  the  preliminary  contract  out  of  which  the  bills  of 
lading  arose,  though  in  parol,  comprehended  a  stipulation  to 
deliver  to  the  consignees  for  the  plaintiflf,  or  for  the  plaintiff's 
use,  the  declaration  might,  in  that  element  of  the  case,  have 
been  supported.  But  the  bills  of  lading,  together  with  Hol- 
land's evidence,  demonstrate  that  what  the  declaration  avers 
as  to  the  terms  of  the  contract  entered  into  for  delivery  is  not 
true.  The  stipulation  as  to  both  consignments  was  to  deliver 
to  H.  M.  Beaty  &  Co. — no  more  and  no  less.  The  plaintiff, 
neither  as  consignee  nor  as  usee,  was  within  its  terms. 

2.  It  is  certainly  a  clear  rule  of  law  that  where  a  simple 
contract,  oral  or  written,  is  made  with  an  agent  in  his  own 

name,  and  the  principal  is  undisclosed,  the  latter 
pieadiBff-  may  claim  its  fruits,  and  sue  upon  it,  even  though 
Jf wITiIrtbj  ^he  agent  also  might  sue.  Dicey,  Parties,  138  er 
principal.        seg.;  Code,  §§  2197,  2204.     And  this  rule  applies  to 

contracts  of  bailment  and  for  transportation.  Nav- 
igation Co.  V.  Bank,  6  How.  (U.  S.),  344;  Wood's  Browne, 
Carr.  §  604  ;  Ang.  Cam  §  494.  But  under  our  system  of  plead- 
ing, which  requires  the  plaintiff  to  fully  and  distinctly  set  forth 
his  cause  of  action,  (Code,  §  3332,)  the  agency  should  be  alleged 
as  well  as  proved,  and  the  contract  should  be  set  out  as  made 
with  the  principal  through  the  agent ;  and  if  the  terms  be  to 
pay  the  agent,  or  deliver  to  him,  they  should  be  recited  as 
they  were  in  fact.  See  an  instance  in  Woodruff  v.  McGehee, 
30  Ga.  158.  There  is  no  trace  in  this  declaration  that  there 
was  any  agency  involved  in  the  matter.  The  agency  is  ig- 
nored, both  in  the  declaration  and  in  the  evidence.  The 
president  and  two  of  the  stockholders  in  the  plaintiff's  cor- 
poration were  examined  as  witnesses,  and  not  one  of  them 
makes  any  allusion  whatever  to  H.  M.  Beaty  &  Co.  by  name, 
or  to  any  agency  which  they  exercised  in  behalf  of  the  cor- 
poration. It  is  said  that,  as  there  is  evidence  tending  to  show 
that  this  property  belonged  to  the  corporation,  the  agency 
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was  circumstantially  proved ;  but,  while  circumstances  are 
sufficient  to  establish  almost  anything,  their  force  is  very  much 
weakened  when  the  proof  of  them  comes  from  a  source  which 
must  be  informed  of  the  direct  fact,  and  which  fails  to  dis- 
close how  the  direct  fact  was.  Witnesses  were  examined  who 
know  whether  there  was  an  agency  or  not,  and  who  could 
testify  whether  there  was  or  not,  and  yet  they  say  nothing 
about  the  agency ;  and  the  effort  now  is  to  establish  it  b^  in- 
ference from  circumstances  to  which  they  have  testified. 
The  force  of  these  circumstances  is  very  materially  weakened 
by  coming  from  witnesses  who  must  have  known  the  direct 
fact  as  to  the  agency.  The  mind  keeps  constantly  repeating 
the  inquiry,  if  there  was  an  agency,  why  did  the  witnesses 
not  say  so  r  Why  was  it  left  to  be  groped  after,  and  collected 
from  circumstances?  We  think  no  agency  was  proved,  and 
certainly  none  was  alleged.  If  the  terms  of  the  contract  were 
to  deliver  to  H.  M.  Beaty  &  Co.,  no  matter  whether  H.  M. 
Beaty  &  Co.  were  agents  or  not,  the  contract  as  proved  was 
to  deliver  to  them,  and  there  should  have  been  no  alternative 
averment  that  it  was  to  deliver  to  them  or  to  the  plaintiff. 
When  the  contract  is  without  an  alternative,  it  should  not  be 
alleged  with  an  alternative  ;  because  the  declaration  is  to  give 
notice  of  thekind  of  contract  that  the  plaintiff  expects  to  rely 
upon. 

3.  As  to  the  facts  depended  upon  to  show  that  there  was  an 
agency,  we  think  this  may  be  said :  The  proof  is  positive,  by 
Holland,  the  man  who  made  the  contract  with  the 
railroad  company,  that  the  grates  were  consigned  l^lj! 

to  H.  M.  Beaty  &  Co. ;  that  they  were  ordered  and 
bought  by  H.  M.  Beaty  &  Co. ;  and  Holland  was  the  plaint- 
iff's witness.  No  witness  testifies  that  H.  M,  Beaty  &  Co. 
acted  as  agents.  The  proof  relied  upon  to  show  that  they 
were  ordered  and  bought,  not  by  H.  M.  Beaty  &  Co.,  but  by 
this  corporation,  is  the  testimony  of  II.  M.  Beaty,  and  of  two 
others,  who  say  that  they  were  stockholders  in  the  plaintiff's 
corporation.  Holland  testified  that  his  firm.  Withers  &  Hol- 
lana,  consignors,  sold  the  grates  to  11.  M.  Beaty  &  Co. ;  that 
they  had  no  contract  wjth  the  Texas  Grate  Company  to  fur- 
nisli  grates ;  and  that  he  knew  of  no  connection  of  that  com- 
pany with  H.  M.  Beaty  &  Co.  H.  M.  Beaty,  president  of  the 
Texas  Grate  Company,  testified :  "  We  bought  fifty  grates 
from  Withers  &  Holland,  and  the  order  was  in  wfiting.  They 
drew  a  draft  on  us,  and  we  paid  it  on  presentation,  at  Dallas, 
Tex.  It  is  not  true  that  we  did  not  buy  the  grates.  We  did 
buy  them.  It  is  not  true  that  the  plaintiffs  have  no  interest 
in  this  suit ;  the  plaintiffs  have  an  interest  in  it.  It  arises  from 
the  fact  that  we  bought  the  state  right  from  the  patentees, 
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and  also  fifty  grates  from  Withers  &  Holland  ;  and  the  de- 
fendant failed  to  deliver  said  grates  as  per  their  contract.  It 
is  not  true  that  we  did  not  give  an  order  for  them ;  we  gave 
an  order  for  them.**     Mister,  a  member  of  the  plaintiff's  com- 

tany,  testified :  "  We  bought  fifty  grates  from  Withers  & 
lofland.  It  is  not  true  that  wc  did  not  buy  the  grates.  It 
is  not  true  that  we  did  not  give  an  order  for  them.'*  Cum- 
mins, another  member  of  the  company  testified :  "  We  bought 
fifty  grates  from  Withers  &  Holland.  Do  not  know  about  the 
oraer.  It  is  not  true  that  we  did  not  buy  the  grates.  It  is 
not  true  that  we  did  nQt  give  an  order  for  them."  A  means 
of  reconciling  all  this  testimony,  including  Holland's,  is  to 
consider  the  word  **  wc  "  as  referring  to  H.  M.  Beaty  &  Co., 
and  not  to  the  corporation.  It  is  true,  it  will  bear  either  con- 
struction, and,  apart  from  the  evidence  of  Holland,  would 
perhaps  necessarily  have  to  be  referred  to  the  corporation. 
But  Holland's  evidence  is  brought  in  hy  the  plaintiff,  is  pre- 
sented to  us  as  true  evidence  by  the  plaintiff ;  and  if  true,  the 
word  "  we,"  used  in  connection  with  giving  an  order  and  the 
purchase  of  the  grates,  must  mean  H.  M.  Beaty  &  Co.,  and 
that  construction  of  it,  we  think,  is  the  one  to  be  adopted. 

4.  According  to  the  evidence  of  two  of  the  witnesses  for 
the  plaintiff,  aU  the  grates  were  ultimately  delivered.  One 
witness  testified  that  one  of  the  grates  was  short. 
Pleading-  jjnd  was  ncvcr  delivered.  The  weight  of  evidence 
iXrtii  to*'  is  that  they  were  all  delivered.  Both  shipments 
poodg.  were  made  in  March.     The  first  shipment  arrived 

in  May,  and  the  second  in  October.  The  evidence 
as  to  value  is,  by  Beaty  and  Cummins,  that  the  grates  were 
worth,  in  March,  1884,  at  Piano,  Tex.,  $20  each;  by  Mister, 
that  they  sold  each  at  Piano,  Tex.,  in  March,  1884,  for  $25  ; 
by  Holland,  that  they  were  worth  about  the  same  price  at 
Piano,  Dallas,  and  other  points  in  Texas.  This  evidence 
proves  value  in  March,  but  makes  no  sort  of  disclosure  as  to 
the  value  in  May  or  October.  Nor  is  there  any  evidence  go- 
ino^  to  show  whether  the  grates,  according  to  the  regular 
course  of  business,  would  or  ought  to  have  arrived  during 
March.  The  evidence  fails  to  snow  how  long  was  usually 
required  to  transport  from  Atlanta  to  Dallas,  Tex.,  or  wh  t 
time  would  be  reasonably  necessary.  As  to  what  became  of 
the  grates,  the  evidence  mdicates  that  they  were  all  received 
and  distributed  to  the  agents  of  this  company ;  and  there  is  no 
evidence  that  when  they  were  received  they  were  worth  less 
than  they  were  when  they  ought  to  have  arrived,  or  that  they 
could  not  have  been  sold  on  the  market  for  that  amount  or 
some  other,  or  as  to  what  the  state  of  the  market  then  was 
with  reference  to  such  property. 
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5.  The  declaration  alleges  that  some  of  the  grates  were  de- 
livered at  the  destination  in  a  broken  and  damaged  condition. 
Beaty  testifies  that  the  grates  were  in  a  broken  and 
damaged  condition  on  delivery  at  Dallas;  Mister,  ^*«»*o'»»- 
that  they  were  in  a  broken  and  damaged  condition  -i^jut^* 
when  they  arrived  at  destination ;  Cummins,  that 

the  grates  were  badly  broken  up.  Such  is  the  evidence  as  to 
their  condition.  The  declaration  alleges  that  some  of  them 
were  broken ;  the  evidence  states  in  general  terms  that  they 
were  broken  and  badly  broken  up ;  but  the  declaration  does 
not  pretend  that  they  were  all  broken ;  and  the  witnesses  do 
not  discover  to  us  now  many  of  them  were  broken,  or  how 
much  the  breakage  diminished  their  value. 

6.  The  point  is  made  that  this  contract  was  not  a  through 
contract,  but  that  the  liability  of  the  receiving  company  (the 
plaintiff  in  error  here)  was  limited  to,  or  at  least 

not  extended  beyond,  its  own  line.  On  that  ques-  Jj^l^**^" 
tion,  as  the  case  has  to  be  tried  again,  we  rule :  A 
railroad  company  whose  line  extends  from  Atlanta  to  West 
Point,  Ga.,  having  received  at  Atlanta  goods  for  shipment, 
consigned  to  Dallas,  Tex.,  and  having  fixed  by  contract  with 
the  consignor  the  rate  of  freight  for  the  whole  distance,  ap- 
portioning a  part  of  the  same  among  three  carriers,  itself  in- 
cluded, to  New  Orleans,  and  assessing  the  balance  for  the 
transportation  beyond  New  Orleans,  the  contract  was  prima 
facie,  a  "  through  contract,'*  and  bound  the  initial  company 
for  performance  to  Dallas,  the  point  of  destination.  This  was 
so,  notwithstanding  the  named  rate  was  made  subject  to 
change  without  notice,  the  effect  being  to  limit  the  agreed 
special  rate  to  the  particular  shipments  with  reference  to 
which  the  rate  was  established,  but  not  to  allow  any  change, 
either  along  or  at  the  terminus  of  the  route,  which  would  af- 
fect these  shipments  Falvey  2/.  Georgia  R.  Co.,  76  Ga.  597, 
and  cases  cited.  The  evidence,  however,  did  not  warrant  the 
verdict.  The  case  made  by  the  declaration  was  not  proved, 
and  the  court  erred  in  not  granting  a  new  trial.  Judgment 
reversed. 
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Crossan 

V. 

New  York  &  New  England  R.  Co. 

(149  Mass,  196.) 

Con  necti  ng  Carrlei*— Prepayment  of  Freight— Lien  for  Deficiency.— Where 

eoods  arc  delivered  to  a  carrier  under  a  contract  which  does  not  purport 
to  bind  the  contracting  carrier  as  a  carrier  for  the  whole  distance,  but  con- 
templates delivery  to  other  carriers  not  specitied.  a  connecting  carrier  to 
which  the  goods  are  delivered  for  transportation  to  their  destination  has  a 
lien  for  unpaid  freight,  ahhough  the  consignor  paid  to  the  contracting  car- 
rier  a  sum  intended  to  be  in  lull  payment  thereof,  but  which  m  point  of 
fact  was  less  than  the  usual  rate. 

On  report  from  Superior  Court,  Suffolk  County. 

5.  /.  Thomas  and  C,  P,  Sampson  for  plaintiff. 

W.  C.  Loving  and  R.  M,  Saltonstall  for  defendant. 

Holmes,  J. — This  is  an  action  of  trover  for  the  conversion 
of  19  horses.     The  horses  were  shipped  by  the  plaintiff  on  the 
Pennsylvania  Railroad,  at  Philadelphia,  for  Boston ; 
rw!t«-  were  delivered  by  that  company  to  another,  at  Jer- 

sey City  ;  and  were  carried  the  last  part  of  the  way  over  the 
defendant's  line.  The  plaintiff  prepaid  the  freight  demanded, 
which  was  $44.  But  the  Pennsylvania  Railroad,  in  making 
up  the  total,  allowed  onlv  $32  for  carriage  east  of  Jersey  Citv, 
instead  of  $50,  as  it  should  have  done  by  the  defendant's  tariff ; 
so  that  there  were  $18  still  to  be  paid,  if  the  defendant  was  to 
receive  its  usual  rate.  A^  the  time  the  defendant  accepted 
the  goods  for  carriage  it  had  notice  of  the  contents  of  the  way- 
bill, from  which  perhaps  a  jury  might  have  inferred  that'a 
railroad  agent,  versed  in  its  abbreviations,  would  have  under- 
stood that  there  had  been  an  attempt  to  prepay  the  freight. 
It  had  not  seen  the  written  contract  between  the  plaintiff  and 
the  Pennsylvania  Railroad.  This  contract  was  shown  to  the 
defendant  before  the  refusal  of  the  latter  to  deliver.  It  con- 
tained the  words,  **  Freight,  44.00,  prepaid  ;'*  and  also  a  prom- 
ise  by  the  plaintiff  to  pay  the  Pennsylvania  Railroad  at  the 
rate  of  22  cents  per  hundred  pounds,  which  would  make  the 
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total  $44.  On  the  other  hand,  it  showed  that  the  horses  were 
to  be  carried  to  Boston,  and  did  not  purport  to  bind  the  Penn- 
sylvania Railroad  as  a  carrier  for  the  whole  distance,  but  con- 
templated delivery  to  other  carriers,  not  specified.  We  are 
to  take  it  also  that  the  Pennsylvania  Railroad  was  not  the 
agent  of  the  defendant,  as  the  plaintiff's  counsel  disclaimed 
that  ground.  When  the  horses  arrived  at  Boston  the  defend- 
ant refused  to  deliver  them,  except  upon  payment  of  the 
amount  unpaid,  which  is  the  alleged  conversion. 

The  question  is  whether  the  defendant  had  a  lien  for  the 
freight  due  to  it,  according  to  its  schedule,  and  unpaid.  The 
answer  is  not  to  be  found  m  the  letter  of  the  docu- 
ment, but  in  general  principles  of  law  and  consid-  ueaforM- 
erations  of  policy.  The  plaintiff  contends  that  the  J^^^jjjjf^^ 
Pennsylvania  Railroad  was  a  special  agent,  having  ■  •  ••^ 
no  ostensible  authority  greater  than  that  which  he  actually 
intended  to  give  it ;  or,  at  least,  that,  if  the  defendant  had 
notice  that  he  had  prepaid  the  freight  demanded,  it  had  notice 
that  the  Pennsylvania  Railroad  had  no  authority  to  give  it  a 
lien  for  any  further  sum  which  the  defendant  might  be  enti- 
tled to  demand.  This  view  is  not  without  sanction.  Marsh  v. 
Union  Pac.  R.  Co.,  3  McCrary  (U.  S.),  236,6  Am.  &  Eng.  R.  Cas. 
359.  But  we  thinic  that  there  are  weightier  considerations  in 
favor  of  the  defendant.  Suppose  that  it  had  had  thd  facts  defi- 
nitely before  it.  It  would  have  seen,  tobe  sure,  that  the  plaint- 
iff did  not  contemplate  paying  any  more  money,  but  it  would 
have  seen  also  that  he  did  contemplate  and  desire  that  the 
horses  should  be  carried  through  to  Boston  by  a  continuous 
and  speedy  passage.  The  existence  of  the  latter  expectation 
is  confirmed  by  the  plaintiff's  declaration  and  b^  his  testimony. 
He  was  not  entitleci  to  have  both  his  expectations  made  good 
by  the  defendant.  An  unforeseen  case  had  arisen,  and  the 
defendant  was  called  on  by  the  plaintiff's  forwarding  agent  to 
act  at  once  in  some  way.  Potts  v.  New  York  &  N.  E.  K.  Co., 
131  Mass.  455.  The  forwarding  agent,  whatever  its  obliga- 
tions to  the  plaintiff,  only  consented  to  be  liable  personally 
to  the  defenaant  for  $32,  but  required  the  defendant  to  for- 
ward the  goods.  The  defendant  was  not  bound  to  carry  for 
less  than  its  full  charge,  if  it  had  anj  right  to  do  so.  out  if 
the  demand  to  forward  was  authorized  ostensibly  or  by  im- 
plication— that  is  to  say,  if  the  carriage  would  give  it  a  hen — 
It  was  liable  to  the  plaintiff  if  it  refused,  except  that  it  might  de- 
mand  prepayment.  The  plaintiff  was  not  present,  and  it  i^ight 
take  time  and  cost  money  to  communicate  with  him.  The 
horses  were  perishable,  and  their  keep  would  probably  have 
cost  more  than  the  unpaid  freight,  if  they  had  been  delayed, 
although  we  do  not  now  decide  whether  these  last  facts  make 
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a  difference  in  the  law.  If  the  plaintiff  had  a  contract  with 
the  Pennsylvania  Railroad,  that  company  could  be  made  to 
indemnify  the  plaintiff  in  the  place  where  the  contract  was 
made.  Under  such  circumstances,  there  can  be  no  doubt 
what  course  was  most  for  the  advantage  of  the  owner,  or  what 
directions  a  prudent  owner,  if  present,  would  give,  and  the 
analogies  of  the  law  would  inoply  a  corresponding  authority 
in  the  defendant.  Knight  v.  Providence  <x  W.  R.  Co.,  13  K. 
I.  572,  576,9  Am.  &  Eng.  R.  Cas.  90;  Pierce  v.  Columbian 
Insurance  Co.,  14  Allen  (Alass.),  320,  323.  If  the  effect  of  the 
plaintiff*s  instructions  were  doubtful,  the  law  would  give  the 
defendant  the  benefit  of  the  interpretation  adopted  by  it  in 
good  faith.  (Ireland  v,  Livingston,  L.  R.  5  H.  L.  395,  416,) 
and  would  consider  the  necessity  of  an  immediate  decision, 
(Hawks  V.  Locke,  139  Mass.  205, 209.)  But  the  defendant  does 
not  need  the  aid  of  such  considerations.  Taking  into  account 
what  we  have  said,  and  also  that  the  defendant  had  a  right  to 
assume  that  the  plaintiff  knew  that  it  was  not  bound  by  the 
Pennsylvania  Railroad's  contract,  and  therefore  knew  that  a 
higher  rate  might  be  demanded  beyond  the  lines  of  that  road 
than  had  been  paid,  we  are  of  opinion  that  the  defendant  was 
justified  in  giving  preponderance  to  the  requirement  of  con- 
tinuous and  speedy  carriage,  and  in  assuming  that  the  au- 
thority of  ^  the  Pennsylvania  Railroad  to  offer  the  horses  was 
not  conditional  upon  the  prepayment  of  freight  by  the  plaint- 
iff turning  out  to  be  full  payment  of  all  that  the  defendant 
could  demand.  See  Wolt  t^  Hough,  22  Kan.  659;  Wells  v. 
Thomas,  27  Mo.  17;  Vaughan  v.  Providence  &  W.  R.  Co.,  13 
R.  I.  578,  581,  9  Am.  &  Eng.  R.  Cas.  41 ;  Schneider  v.  Evans, 
25  Wis.  241,  250,  261,  et  seq. 

It  is  to  be  observed  that  the  principle  that  no  man's  prop- 
erty can  be  taken  from  him  without  his  consent,  express  or 
implied,  has  not  prevented  the  last  of  a  line  of  carriers  from 
maintaining  its  lien,  when  the  first  carrier  has  forwarded  the 
i^oods  to  a  wrong  place.  Briggs  v,  Boston  &  L.  R.  Co.,  6 
Allen  (Mass.),  246,  (distinguishing  Robinson  v.  Baker,  5  Cush. 
(Mass.),  137 ;j  Whitney  v.  Beckford,  105  Mass.  267;  Patten  ik 
Union  Pac.  K.  Co.,  29  Fed.  Rep.  590,  (disapproving  Fitch  %\ 
Newberry,  i  Doug.  (5lich.),  i ;)  Vaughan  v.  Providence  &  W. 
R.  Co.,  13  R.  I.  578,  9  Am.  &  Eng.  R.  Cas.  41.  Yet  in  that 
case  the  last  carrier  might  be  said  to  have  notice  that  the  for- 
warding agent's  authority  was  limited  to  sending  the  goods 
to  the  place  directed  by  the  shipper. 

A  subordinate  argument  was  suggested,  that  the  plaintiff 
was  entitled  to  go  to  the  jury  on  the  allegations  of  unreason- 
able delay  in  transportation,  and  of  detention  of  the  horses 
upon  the  defendant's  cars.     But  there  was  no  evidence  of  un- 
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reasonable  delay  by  the  defendant  after  the  horses  were  re- 
ceived, and  the  consequences  of  the  detention  after  arrival  are 
only  alleged  as  matter  of  aggravation  of  the  alleged  wrongful 
refusal  to  deliver  thera.  As  the  refusal  was  rightful,  negli- 
gence in  the  care  of  the  horses  while  detained,  if  any  there 
was,  cannot  be  relied  on  as  a  substantive  cause  of  action.  It 
is  plain,  too,  that  the  case  was  not  tried  on  the  footing  of  an 
action  for  negligence  in  rightful  keeping,  and  the  plaintiff  ac- 
quiesced in  that  view  of  the  case,  and  did  not  seek  to  amend, 
ihe  questions  of  evidence  are  not  argued  by  the  plaintiff,  and 
are  sufficiently  answered  by  the  foregoing  aiscussion.  Judg- 
ment on  the  verdict. 

Connecting  Carriers— Prepayment  of  Freight. — Where  goods  are  delivered 
to  a  common  carrier  to  be  carried  to  a  designated  place,  and  the  charges 
for  transportation  to  that  place  are  paid  in  full,  and  the  goods  are  received 
by  the  carrier  without  any  contract  limiting  its  liability,  such  carrier  is  re- 
sponsible for  the  delivery  of  the  goods  at  the  place  designated,  although 
its  line  ends  before  reaching  such  place  and  the  goods  are  delivered  to 
another  carrier  in  good  order  at  the  termination  of  its  line.  Adams  Ex- 
press Co.  V,  Wilson,  81  111.  339. 

But  if  a  connecting  carrier  received  goods  from  another  carrier,  and  the 
latter  neglects  to  inform  the  former  that  the  freight  has  been  paid,  the  con- 
necting carrier  is  not  responsible  for  such  omission,  and  may  retain  the  goods 
in  its  possession  for  such  time  as  is  necessary  to  enable  it  to  inquire  into 
and  ascertain  the  facts.    Union  Express  Co.  v.  Shoop,  85  Pa.  St.  325. 

A  shipper  shipped  goods  to  Girard,  Kansas.  The  agent  of  the  road  who 
received  the  goods,  took  from  the  shipper  a  sum  which  he  said  would  be 
sufficient  to  pay  the  freight  charges  through,  and  gave  him  a  receipt  upon 
which  was  endorsed  "  Freight  charges  paid  free  to  Girard."  A  connecting 
carrier  received  the  goods  without  any  knowledge  or  notice  of  the  action 
of  the  agent,  or  of  the  receipt  by  him,  and  carried  them  over  its  road  to 
their  destination.  Only  a  portion  of  the  charges  were  in  point  of  fact 
paid.  The  receiving  agent  had  no  authority  to  act  for  the  connecting 
carrier,  nor  did  he  pretend  to  have  any.  No  contract  or  agreement  of  any 
kind  was  shown  to  exist  between  the  two  roads  in  reference  to  the  ship- 
ments of  freight  or  contracts  therefor.  //M,  that  the  connecting  carrier 
had  a  Hen  upon  the  goods  for  its  unpaid  charges.  Wolf  v.  Hough,  22  Kan. 
659.    See  also  Wells  v.  Thomas,  27  Mo.  1 7. 

Plaintiff  made  a  contract  with  the  Pittsburg,  Cincinnati  &  St.  Louis  R. 
Co.  to  convey  a  car  load  of  household. goods  from  Zanesville  to  Denver  for 
the  sum  of  $185,  then  paid  to  said  company.  The  car  was  brought  to  St. 
Louis  by  that  company,  and  from  St.  Louis  to  Kansas  City  by  the  Wabash„ 
Su  Louis  &  Pacific  R.  Co.,  and  from  Kansas  City  to  Denver  by  defendant. 
At  Denver,  defendant  demanded  an  additional  sum  of  $1 5,  claimmg  that  its 
charge  for  conveying  a  car-load  of  said  goods  from  Kansas  City  to  Denver 
was  $100,  and  as  it  had  received  only  $85  from  the  Wabash  Co.,  a  sum  of 
$1 5  was  still  due  from  plaintiff.  The  defendant  had  a  rule  that  for  carrying 
household  goods,  payment  must  be  made  in  advance.  The  jury  found 
that  defendant  received  the  goods  from  the  Wabash  Co.  with  knowledge  of 
the  fact  that  a  through  contract  for  carrying  them  had  been  made  and  that 
plaintiff  had  paid  for  the  service.  //eM»  that  the  defendant  had  no  lien 
tor  the  alleged  charge  of  $15.  Marsh  v.  Union  Pacific  R.  Co.  (C.  C),  6 
Am.  Sc  Eng.  R.  Cas.  359.  , 
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Where  a  carrier  makes  a  special  agreement  for  the  transportation  to  a 
point  beyond  the  termmus  of  his  route,  the  ultimate  carrier  can  only  recover 
from  the.  consignee  the  amount  so  agreed  on,  and  the  latter  can  recoup  any 
damage  to  the  property  received  on  any  portion  of  the  route.  Mallory  v, 
Burrett,  i  E.  D.Smith  (N.  Y.).  234. 

Where  the  first  carrier  guarantees  a  rate  through  to  the  destination,  suc- 
ceeding carriers  are  not  bound  by  such  guarantee  even  if  they  have  notice 
of  it.    Vaughan  v.  Providence  &  W.  R.  Co.,  (R.  I.)  6  Am.  &  Eng.  R.  Gas. 

41. 

If  there  is  an  agreement  between  connecting  railroads  by  which  freight 
may  be  received  by  one  to  be  delivered  at  a  point  on  the  other  for  a  sum 
*ess  than  the  aggregate  regular  charge  of  both,  the  latter,  upon  receiving 
such  freight,  must  deliver  it  at  such  point  to  the  consignee  upon  his  tender- 
ing such  sum  to  the  proper  agent  of  the  latter ;  but  if  no  such  agreement 
exists  and  freight  is  received  by  one  of  the  companies  to  be  delivered  at  a 
point  on  the  other  for  a  sum  less  than  the  aggregate  regular  charges  to 
both,  the  latter  com^ny  on  receiving  it  and  carrying  it  to  such  point, 
must  deliver  it  to  the  consignee  upon  his  tendering  such  sum,  provided  it 
equal  the  regular  charges  of  the  latter,  whether  it  does  or  does  not  include 
any  charges  for  the  former.     Evansville  &  C.  R.  Co.  v.  Marsh,  57  Ind  505. 

A  receiving  carrier  guaranteed  that  the  whole  freight  upon  goods  shipped 
to  a  point  beyond  its  own  line  should  not  exceed  a  certain  sum.  The  con- 
necting carrier  paid  the  charges  of  the  receiving  carrier  in  full,  and  at  the 
point  of  destination  claimed  a  lien  for  the  whole  freight  although  it  ex- 
ceeded the  guaranteed  amount.  It  was  admitted  that  the  connecting 
carrier  had  no  knowledge  of  the  guarantee  given  by  the  receiving  carrier. 
NM,thkt  although  the  shipper  might  recover  the  excess  from  the  receiving 
carrier,  the  connecting  carrier  had  a  valid  lien  for  the  whole  freight. 
Schneider  v,  Evans,  25  Wis.  241,  265  ;  9  Am.  L.  Reg.  (N.  S.)  236. 


PHILADELPHIA  &  READING  R.  CO. 

V. 

Beck. 

{Pennsylvania  Supreme  Courts  April  22,  1889.) 

Carriage  of  Goods — Instructions  as  to  Route — Liability  for  Loss. — Where  a 

carrier  to  whom  goods  are  delivered,  is  directed  to  forward  them  from  the 
terminus  of  its  line  by  a  certain  route  by  fast  freight  and  he,  in  disr^;ard 
of  instructions,  forwards  the  goods  by  steamer  instead,  and  a  loss  ensues, 
an  action  for  damages  is  founded  not  upon  the  negligence  of  the  carrier, 
but  upon  the  breach  of  contract  in  failing  to  forward  the  goods  according^ 
to  instructions,  and  the  defendant's  liability  is  not  dependent  upon  the  doc- 
trine of  proximate  cause. 
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Error  to  the  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  T.  S.  Beck  against  the  Philadelphia  &  Reading 
R.  Co.,  to  recover  the  value  of  certain  goods  delivered  to  de^ 
fendant  for  transportation.  The  defendant  brings  error  to 
review  a  judgment  for  the  plaintiff. 

The  fourth  point  submitted  by  the  defendant  to  the  court 
and  the  answer  thereto  were  in  the  following  terms :  Point. 
"  Even  if  the  jury  should  believe  that  at  the  time  of  the  shipment 
of  the  goods  the  original  invoice  delivered  therewith  did 
contain  the  words  *  Via  Atlantic  Coast  Line,  by  fast  freight/ 
the  evidence  shows  that  the  proximate  cause  of  the  loss 
of  the  goods  was  a  fire  which  took  place  on  the  steamer 
DessoujBf,  while  the  goods  were  in  transit  by  the  Ocean 
Steam-Ship  Company  between  Philadelphia  and  Savannah. 
The  failure  of  the  defendant  to  forward  the  goods  by  the  At- 
lantic Coast  Line  was  not  the  proximate  cause  of  the  loss, 
and  the  plaintiff  cannot,  therefore  recover  from  this  defendant^*' 
Answer.  "  I  decline  to  affirm  that  proposition  as  applicable  to 
this  case.  I  do  not  think  this  is  a  question  to  be  determined 
by  the  principle  which  is  sought  to  be  invoked  in  the  point 
which  has  been  raised ;  that  is,  the  fourth  point.  This  is  a  ques- 
tion of  a  contract  between  the  plaintiff  and  the  defendant, 
and  if  the  defendants  broke  their  contract,  and  loss  resulted 
from  the  failure,  it  was  not  a  case  of  negligence,  whether 
the  injury  resulted  from  a  proximate  or  any  remote  cause  con- 
nected with  the  loss  of  these  goods.  The  question  is  as  to 
whether  there  was  such  a  contract  as  I  have  referred  to, 
where  the  defendants  undertook  to  dispatch  them  in  a  partic- 
ular way  ;  whether  they  kept  that  contract  or  whether  they 
broke  it ;  and  if  the  jury  believe  that  the  defendants  broke 
their  contract,  and  that  the  loss  resulted  to  the  plaintiff,  the 
plaintiff  would  be  entitled  to  recover  his  loss  as  against  the 
defendants.. " 

Tkomas  Hart,  Jr.  for  plaintiff  in  error. 

William  C.  Gross  and  thomas  F.  Gross  for  defendant  in  error. 

Per  Curiam. — We  do  not  think  the  question  of  proximate 
cause  has  anything  to  do  with  this  case.     It  was 
not  a  suit  to  recover  damages  for  the  negligence  of  Li»biiity  of 
the  defendant  company,  but  for  its  breach  of  con-  ^^^^^b^wh 
tract  in  not  forwarding   the  cigars  according  to  of  contract, 
instructions. 

The  plaintiff  lived  at  Akron,  in  the  county  of  Lancaster, 
Pa.,  ana  he  shipped  over  defendant's  road  five  cases  of  cigars 
to  Benhayon  &  Gonzales,  St.  Augustine,  Fla.  Each  case  was 
marked  "  Via  Philadelphia,  care  of  Atlantic  Coast  Line,  by 
fast  freight. ''    When  tne  cases  reached  Philadelphia,  the  de- 
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fendant  company,  instead  of  shipping  them  as  directed  by 
rail,  delivered  the  said  five  cases  to  the  Ocean  Steam-Ship 
Company,  of  Savannah,  and  sent  them  by  sea.  They  were 
destroyed  by  fire  tft  route.  The  statement  filed^  by  the  plaint- 
iff gives  some  color  to  the  allegation  that  the  suit  was  for 
negligence.  It  avers  that  **in  consequence  of  the  careless- 
ness, negligence,  and  improper  conduct  of  the  defendant  in 
that  behalf,  the  goods  have  never  been  delivered  to  the  said 
consignees,  **  etc.  It  is  sometimes  difficult,  in  the  present  free 
and  easy  mode  of  pleading,  to  ascertain  accurately  what  is 
the  precise  cause  of  action.  We  are  inclined  to  the  opinion, 
however,  that  it  was  for  breach  of  the  contract  to  forward 
the  cigars  as  directed. 

If  the  defendant  company,  for  reason  of  its  own,  saw  fit  to 
disregard  instructions,  and  forward  the  cigars  by  steamer  in- 
stead of  by  rail,  and  a  loss  resulted,  it  is  too  plain  for  argument 
the  defendant  would  be  responsible  for  such  loss.  It  is  beg- 
ging the  question  to  say  that  if  the  cigars  had  been  shipped 
by  rail,  as  directed,  a  loss  might  have  occurred.  In  such  case 
the  defendant  would  have  incurred  no  responsibility.  This 
question  is  distinctly  raised  by  the  answer  of  the  court  be- 
low to  the  defendant's  fourth  point.  See  third  assignment. 
As  this  was  the  only  assignment  pressed  upon  the  argument 
it  is  sufficient  to  say  that  we  are  entirely  satisfied  with  the 
answer  of  the  learned  judge  below  to  the  point.  Judgment 
affirmed. 

Connecting  Carriers— Duty  and  Liability  as  Forwarding  Agents  in  Trans- 
mitting Shipper's  Instructions. — A  common  carrier  who  undertakes  to  trans- 
fer goods  over  the  whole  or  any  part  of  his  own  route,  and  then  to  forward 
them  to  a  designated  destination  beyond,  is  bound  to  transmit  with  their 
delivery  to  the  next  carrier  en  route,  all  special  instructions  received  by  him 
from  the  consignor  and  in  default  thereof  in  any  material  or  substantive 
particular,  must  stand  responsible  for  and  make  good  the  loss  to  which 
such  negligence  shall  have  contributed.  Little  Miami  R.  Co.  v.  Washburn, 
22  Ohio  St.  324 ;  Danaz/.  New  York  Cent.  &  H.  R.  R.  Co.,  50  How.  Pr.  (N.  Y.) 
428.  But  a  carrier  who  acts  as  forwarding  agent  in  giving  directions  to 
the  successive  lines  of  transportation  over  which  the  goods  are  to  be  car- 
ried, is  responsible  only  for  the  want  of  reasonable  di!igence>and  care. 
Northern  R.  Co.  v.  Fitchburg  R.  Co.,  6  Allen  (Mass.),  254.  Marks  and  labels 
on  the  packages  delivered  will  not  be  sufficient  to  supply  the  omission  of 
instructions  from  the  accompanying  shipping  bills  where  such  marks  or 
labels  are  not  shown  to  have  come  to  the  actual  knowledge  of  the  next  suc- 
ceeding carrier  or  his  agent.  Little  Miami  R.  Co.  v.  Washburn,  22  Ohio 
St.  324. 

A  waybill  of  iron  rails  to  be  transferred  over  several  successive  lines  of 
transportation  by  railroad  made  out  by  the  agents  of  the  first  line  in  this 
form  :  "  Way  bill  of  merchandise  transported  by  the  IF.  R.  R.  from  C.  to 
B..  Nov.  27,  1852.  (Consignees.)  Ogdensbui^  R.  R.  (Description  of  Ar- 
ticles.^ Rails,  part  lot,"  is  sufficient  to  show  to  the  intermediate  carriers 
that  the  rails  are  to  be  carried  and  delivered  to  the  Ogdensburg  R.  R.^and 
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to  exonerate  the  first  carrier  from  liability,  although  the  rails  are  detained 
and  used  by  one  of  the  intermediate  railroad  companies,  which  a*  the  same 
time  is  receiving  other  similar  rails  over  the  same  route  for  its  use.  North- 
cm  R.  Co.  2/.  Fitchburg  R.  Co.,  6  Allen  (Mass.),  254. 

Forwarding  agents  must  obey  the  instructions  of  the  consignor  either 
express  or  fairly  implied,  and  if  they  vary  from  these  instructions  and  loss 
is  caused  thereby,  they  are  liable  to  the  owner  of  the  goods.  Forsythe  v. 
Walker.  9  Pa.  St.  148 ;  Patten  v.  Union  Pacific  R.  Co.,  29  Fed.  Rep.  590. 
A  carrier  who  has  contracted  to  forward  goods  by  a  particular  steamer,  is 
liable  for  their  loss  if  he  forwards  them  by  another  without  authority,  even 
though  the  designated  steamer  has  been  withdrawn.  Goodrich  v.  Thomp- 
son, 44  N.  Y.  324;  aff'g  4  Robt.  (N.  Y.)  75.  If  the  designated  carrier  re- 
fuses to  receive  the  goods  for  transportation,  the  forwarding  carrier  is  not 
empowered  to  forward  the  goods  to  their  destination  by  another  route 
without  the  express  authority  of  the  consignor.  In  the  event  of  such  a  re- 
fusal, the  forwarding  carrier  should  either  notify  the  consignor  thereof,  or 
deposit  the  goods  for  safe  keeping  in  a  suitable  warehouse.  Johnson  v. 
New  York  Cent.  R.  Co.,  33  N.  Y.  610;  rev'ff  31  Barb.  (N.  Y.)  196. 

The  plaintiffs  ordered  goods  from  K.,  L.&  Co.,  to  be  shipped  to  plaintiffs 
at  Flat  Creek,  Manitoba,  via.  the  C.  M.  &  St.  P.  R.  Co.,  by  which  line 
plaintiffs  had  an  arrangement  for  a  special  rate  of  freight,  of  which  they  in- 
formed K..  L.  &  Co.,  but  did  not  notify  them  of  the  terms  thereof.  K.,  L.  & 
Co.  delivered  the  goods  to  C.  &  M.  at  Montreal  as  agents  of  the  defend- 
ant's line  of  boats  consigned  to  the  plaintiffs,  to  be  sent  by  the  said  line  of 
boats  to  M.,  and  thence  to  C.  M.  &  St.  P.  R..  and  informed  C.  &  M.  of  the 
fact  of  plaintiffs'  having  a  special  rate.     The  bill  of  lading  which  C.  &  M. 

fave  for  the  goods  was  prepared  by  a  clerk  of  K.,  L.  &  Co.,  who  stated  that 
e  attached  thereto  a  ticket  marked  "  Ship  our  freight  by  C.  M.  &  St.  P. 
R. ;  great  bonded  fast  line ;  low  rates."  The  goods  were  carried  by  de- 
fendant's vessel,  not  to  M..  but  to  D..  and  thence  by  railway  to  their  desti- 
nation, and  were  accepted  by  plaintiffs,  but  plaintiffs  had  to  pay  higher 
freight  than  if  carried  as  directed.  The  goods  were  carried  from  D.  as 
quickly,  or  more  quickly,  than  they  would  have  been  from  M..  and  the 
freight  would  have  been  less  had  it  not  been  for  plaintiffs'  special  agree- 
ment with  the  C.  M.,  etc.,  R.  Co.  The  defendant's  conduct  in  sending  the 
goods  by  D.  was  proved  to  have  been  willful.  Htld,  that  there  was  a  valid 
tract  to  carry  via  M..  and  that  plaintiffs  were  entitled  to  recover  for  the 
breach  thereof  in  not  carrying  therefrom ;  but  that  plaintiffs  could  only 
recover  nominal  damages.  Langdon  z^,  Robertson,  (Ont.)  30  Am.  &  Eng. 
R.  Cas.  23. 

If  a  forwarding  merchant  erroneously  inserts  the  name  of  a  consignor 
in  the  bill  of  lading  which  was  not  marked  on  the  goods,  and  in  conse- 
quence thereof,  the  goods  are  seized  and  sold  by  the  sheriff  as  the  property 
of  the  person  whose  name  is  thus  inserted,  the  forwarding  merchant  is 
liable  to  the  real  owner.     Forsythe  v.  Walker,  9  Pa.  St.  148. 

The  receipt  of  insurance  upon  goods  is  not  a  ratification  of  the  act  of  the 
carrier  in  forwarding  them  by  a  connecting  carrier  other  than  that  speci- 
fied in  the  contract.  Goodrich  v.  Thompson,  44  N.  Y.  324;  aff'g  4  Robt. 
(N.  Y.)  75.  Nor  is  the  acceptance  of  a  portion  of  the  goods  which  have 
been  diverted,  a  waiver  of  claim  for  loss  resulting  from  delay  in  transpor- 
tation.   Georgia  R.  Co.  v.  Cole.  68  Ga.  623. 

In  New  York,  it  has  been  held,  that  the  receiving  carrier  who  misdeliv- 
ers  goods  contrary  to  agreement,  to  another  earner,  remains  liable  as  in- 
surer for  any  injury  or  loss  occurring  on  the  route  to  which  the  goods  have 
been  diverted.  Isaacson  v.  New  York  Cent.  &  H.  R.  R.  Co.,  (N.  Y.)  16 
Am.  &  Eng.  R.  Cas.  188;  Johnson  v.  New  York  Cent.  R.  Co.,  33  N.  Y.  610, 
rcv'g  31  Barb.  (N.  Y.)  196.     In  Georgia,  the  court  has  held  that  a  diversion 
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to  a  route  other  than  that  specified  in  the  contract  is  a  conversion  of  the 
goods,  which  renders  the  carrier  raisdelivering  the  goods  to  his  connecting 
carrier  liable  in  damages.    Georgia  R.  Co.  v.  Cole,  68  Ga.  623. 

If  a  common  carrier  contracts  to  transport  goods  to  a  point  beyond  its 
own  line,  and  that  these  goods  shall  go  through  the  entire  route  on  the 
identical  cars  upon  which  they  are  shipped,  and  by  reason  of  their  being 
changed  into  other  cars  in  the  course  of  transportation  they  are  lost  or 
damaged,  the  carrier  is  liable,  no  matter  whether  the  loss  or  damage  oc- 
curred on  its  own  line  or  that  of  a  connecting  carrier,  and  this,  although  the 
contract  contained  a  special  provision  that  the  carrier  was  not  "to  be  liable 
for  any  damages,  loss  or  injury  not  on  its  own  railroad."  Galveston,  H.& 
H.  R.  R.  Co.  2/.  Allison,  (Tex.)  12  Am.  &  Eng.  R.  Cas.  28.  See  also 
Robinson  v.  Merchants'  Despatch  Transp.  Co.,  45  Iowa  470. 

A  consignor  of  goods,  after  they  have  passed  from  the  hands  of  the  rail- 
road company  into  the  hands  of  another  company,  has  the  same  right  to 
change  their  destination  while  in  transitu  by  taking  a  new  bill  of  lading, 
as  if  the  first  company  had  a  continuous  line  to  the  place  of  destination. 
Sutherland  v.  Second  Nat.  Bank,  (Ky.)  6  Am.  &  Eng.  R.  Cas.  368. 

Plaintiff  delivered  at  a  station  of  the  South  Staffordshire  R.  Co.  certain 
goods  addressed  to  the  "  East  India  Docks,  London,"  and  paid  one  sum 
for  their  carriage  for  the  whole  distance.  By  the  contract  of  the  South 
Staffordshire  R.,  all  goods  delivered  at  that  station  for  London  were  for- 
warded by  its  own  line  to  Birmingham,  and  thence  by  the  London  &  N. 
W.  R'y.  Before  the  goods  in  question  arrived  in  London,  the  plaintiff 
directed  a  clerk  at  the  London  station  of  the  latter  company  to  forward 
them  to  another  place,  which  the  clerk  promised  to  do.  The  goods  were 
however  delivered  according  to  the  original  address  and  thereby  lost. 
Held,  that  the  South  Staffordshire  R.  Co.  was  responsible  for  the  loss. 
Scothom  V.  South  Staffordshire  R.  Co.,  8  Exch.  341. 

Plaintiffs,  in  accordance  with  their  usual  custom,  sent  to  the  defendant 
railroad  company  by  which  they  made  a  shipment,  a  "  dray  ticket "  filled 
out  by  plaintiffs,  to  be  signed  as  a  receipt  for  the  goods  by  the  proper  officer 
of  the  freight  department  of  the  railroad  company,  containing  a  description 
of  the  goods  together  with  the  name  of  the  consignee  and  their  destination. 
The  ticket  also  provided  that  the  goods  should  oe  forwarded  "  subject  to 
the  conditions  01  company's  regular  bill  of  lading."  The  bill  of  lading  was 
in  a  form  which  gave  the  company  the  option  of  forwarding  goods  by  any 
route  from  its  terminus  to  the  destinati6n  beyond  its  line.  The  usual  route 
between  the  terminus  of  the  receiving  railroad  and  the  designated  destina- 
tion was  by  water,  which  was  the  route  by  which  the  goods  were  sent.  The 
goods  were  never  delivered  to  the  consignee.  In  an  action  to  recover  their 
value,  held  that  the  sending  of  the  "  dray  ticket "  constituted  a  contnict 
between  the  shippers  and  the  receiving  railroad  companv  for  the  transmis- 
sion of  the  goods  in  the  ordinary  way,  /.  e.y  by  rail  and  water  and  not  all 
by  rail;  that  the  sending  of  such  " dray  ticket  '  which  contained  no  desig- 
nation of  an  all-rail  route,  would  be  a  revocation  of  adistinct  agreement  for 
an  all-rail  route  claimed  by  the  shippers  to  have  been  made  by  telephone, 
admitting  such  agreement  to  have  been  made.  Hostetter  v,  Baltimore  & 
O.  R.  Co.,  (Pa,)  32  Am.  &  Eng.  R.  Cas.  S49- 
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Denver  &  Rio  Grande  R.  Co. 


Hill. 

{Colorado  Supreme  Courts  May  24,  1889.) 

Carriage  of  Goods— Lien  of  Connecting  Carrier — Shipper's  Instructions. — 
If  goods  are  delivered  to  a  carrier  to  be  forwarded  by  a  specified  connect- 
ing line  and  the  receiving  carrier  fraudulently  diverts  them  to  a  rival  line 
which  receives  them  in  the  knowledge  of  the  fact  that  specific  directions 
to  ship  by  another  line  had  been  given,  the  connecting  carrier  actually  re- 
ceiving trie  goods  has  no  lien  for  freight  earned  or  advancedi 

Appeal  from  El  Paso  County  Court. 

The  appellee,  as  plaintiff,  filed  his  complaint  against  the 
defendant  in  the  court  below,  alleging  ownership  and  right 
of  possession  to  certain  grain,  which  he  claimed  was  unlaw- 
fully taken  and  wrongfully  withheld  from  him  by  the  defend- 
ant after  demand.  The  value  of  the  property  was  stated  to 
be  $400.  The  defendant  denied  all  the  allegations  of  the  com- 
plaint, and  claimed  a  carrier's  lien  upon  the  property  for 
transportation  from  Denver  to  Colorado  Springs,  ana  also 
for  freight  charges  advanced  to  the  Union  Pacific  Railway 
Company.  In  his  replication  the  plaintiff  denied  the  defend- 
ant's claim  for  a  lien  upon  the  property,  and  alleged  that  the 
owner  had  directed  the  g^oods  to  be  shipped  from  the  city  of 
Denver  to  their  destination  over  the  Denver  &  New  Orleans 
Railroad,  a  competing  line  with  that  operated  by  the  defend- 
ant, and  averred  that  the  defendant,  well  knowing  such  ship- 
ping directions,  obtained  possession  of  the  goods  as  the  re- 
sult of  a  conspiracy  between  it  and  the  Union  Pacific  Com- 
pany to  divert  all  traffic  from  such  competing  line.  Upon  a 
trial  to  the  court  below  without  the  intervention  of  a  jury, 
the  issues  were  found  for  the  plaintiff,  and  a  judgment  ren- 
dered in  his  favor.  To  reverse  this  judgment  the  defendant 
brings  the  case  here  by  appeal. 

E,  O,  Wolcott  for  appellant. 

WeilSy  McNeal  &  i  ay  lor  for  appellee. 

Hayt,  J. — From  the  evidence  introduced  at  the  trial,  it  is 

40  a.  &  E.  R.  Gas.— 10 
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shown  that  in  the  year  1883  a  car-load  of  grain  was  shipped 
from  St.  Edwards,  Neb.,  to  the  appellee,  at  Colorado  Springs, 
The  city  of  Denver  being  the  nearest  point  to  Col- 
CftM  itatw^  orado  Springs  upon  the  line  of  the  Union  Pacific 
road,  the  consignor  directed  the  goods  to  be  forwarded  from 
Denver  to  their  destination  by  the  Denver  &  New  Orleans 
road,  which  directions  were  plainly  marked  upon  the  receipt 
given  for  the  goods  by  the  agent  of  the  Union  Pacific  Com- 
pany at  St.  Edwards,  and  also  upon  the  way-bill  filled  out  at 
the  same  time.  The  agent  of  tne  Denver  &  New  Orleans 
road  at  Denver,  having  been  informed  of  the  shipment,  noti- 
fied the  agent  of  the  Union  Pacific  road  at  Denver,  shortly 
before  the  arrival  of  these  goods,  that  the  former  company 
would  insist  upon  having  these  goods  turned  over  to  it  at 
Denver  for  transportation  over  its  road  to  appellee  at  Color- 
ado  Springs,  and  was  informed  by  the  former  agent  that,  in 
obedience  to  instructions  from  his  superiors,  he  must  decline 
to  deliver  the  goods  to  the  Denver  &  New  Orleans'^  road. 
The  agent  of  the  latter  road  renewed  the  claim  for  the  goods 
from  day  to  day,  and  upon  the  day  of  the  arrival  of  the  goods 
in  Denver,  and  while  the  same  were  in  the  yards  of  the  Un- 
ion Pacific  road  at  Denver,  made  inquiry  in  reference  to  the 
matter,  and  was  informed  that  the  goods  had  not  yet  arrived, 
and  could  not  arrive  before  the  following  day.  The  day  af- 
ter, however,  he  was  informed  that  the  goods  had  arrived 
the  day  before,  and  were  then  at  Colorado  Springs;  having 
been  snipped  over  the  Denver  &  Rio  Grande  Railroad,  a 
competing  line  to  the  one  operated  by  the  Denver  &  New 
Orleans  Company.  It  was  also  shown  that  it  was  the  com- 
mon practice  at  this  time  for  the  Union  Pacific  Company  to 
deliver,  and  the  Denver  &  Rio  Grande  road  to  receive  and 
transport,  freight  consigned  over  the  Denver  &  New  Orleans 
road,  and  that  this  was  done  in  pursuance  of  an  agreement 
between  the  former  companies.  Mr.  Thomas  Whitall,  the 
local  frieight  agent  of  the  Union  Pacific  Railway  Company, 
testified  at  the  trial  that  Mr.  Taylor,  agent  of  the  Denver  & 
New  Orleans,  at  various  times  presented  to  him  bills  of  lad- 
ing for  freight  in  possession  of  the  Union  Pacific  Company,  but 
routed  over  the  Denver  &  New  Orleans  road,  and  that  he  be- 
lieves in  every  instance  such  freight  was  sent  by  the  Denver  & 
Rio  Grande  road,  and  that  in  such  cases  it  was  customary  to 
furnish  the  latter  company  with  bills  of  lading  showing  the  cor- 
rect routing  directions  of  the  goods.  The  testimony  also 
shows  that  this  was  not  only  done  with  the  knowledge  and 
consent  of  the  general  manager  and  the  general  freight  agent 
of  the  Denver  &  Rio  Grande  Company,  but  that  these  officers 
were  active  and  vigilant  in  requiring  goods  so  routed  to  be  di- 
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verted  to  the  Denver  &  Rio  Grande  road  ;  and  that  the  few  in- 
stances in  which,  in  obedience  to  the  directions  of  the  consign- 
ors, the  goods  were  delivered  to  the  Denver  &  New  Orleans 
road,  called  for  a  vigorous  protest  from  them,  coupled  with  an 
implied  threat  of  retaliation  against  the  Union  Pacific  Com- 
pany. No  attempt  was  made  by  appellant  to  disprove  the  e  vi- 
idence  introducea  by  the  appellee  in  the  court  below.  It  is, 
however,"  contendea  upon  tnis  appeal  that  the  judgment  is 
contrary  to  law. 

It  has  been  held  that  a  carrier  receiving  goods  to  be  trans- 
ported beyond  its  line,  in  delivering  them  to  a  subsequent 
carrier,  acted  as  a  special  agent  of  the  consignor, 
with  limited  powers ;  and  that  if  it  disregarded  its  "•J,**'^'J; 
instructions,  and  exceeded  its  authority,  the  subse-  riVr.***^*^ 
quent  carrier  could  not  maintain  a  lien  upon  the 

foods  for  its  transportation  charges.  Fitch  v,  Newberry,  i 
^oug.  (Mich.),  I.  In  later  decisions  in  other  states  the  doc- 
trine of  the  Michigan  court,  however,  has  not  been  followed; 
the  courts  now  generally  holding  that  a  carrier  receiving 

foods  to  be  transported  over  its  own  line  to  a  point  beyond 
as  the  apparant  authority  to  select  any  of  the  ordinary  routes 
leading  thereto,  and  that  the  second  carrier  receiving  the 
goods  in  good  faith,  in  the  ordinary  and  usual  course  of  busi- 
ness between  connecting  lines,  without  notice  of  any  special 
directions  on  the  part  of  the  consignor,  will  have  a  lien  for 
his  reasonable  charges  for  transporting  such  goods  over  its 
own  line,  and  also  tor  such  reasonable  charges  as  it  may  have 
advanced  to  the  first  carrier.  Price  v.  Denver  and  Rio  G. 
R,  Co.,  12  Colo.  402,  37  Am.  &  Eng.  R.  Cas.626.  An  examina- 
tion of  the  opinion  of  Commissioner  Stallcup  in  the  case  just 
cited  will  show  that,  while  the  right  of  the  consignors  to 
select  the  routes  over  which  the  goods  should  be  transported 
is  fully  recognized,  it  is  held  that,  in  case  his  instructions  in 
reference  thereto  are  not  obeyed  by  the  first  carrier,  the  own- 
er's action  was  not  against  the  innocent  second  carrier,  but 
against  his  own  wrong-doing  agent.  In  support  of  this  posi- 
tion the  following  cases  were  relied  upon :  Patten  v.  Union 
Pac.  R.  Co.  29  Fed.  Rep.  590;  Schneider  v,  Evans,  9  Amer. 
Law  Reg.  (N.  S.)  536 ;  Briggs  v.  Boston  &  L.  R.  Co.,  6  Allen 
(Mass.V  246.  In  the  first  two  cases  cited  the  ignorance  of  the 
second  carrier  of  the  terms  of  the  contract  is  made  an  ex- 
press condition  of  its  exemption  from  liability  in  case  of  loss 
to  the  owner.  And  a  reaoing  of  the  opinion  in  the  case  of 
Briggs  V.  Boston  &  L.  R.  Co.,  supra,  will  also  show  that  in  that 
case  no  wrong  or  negligence  was  attributable  to  the  defend- 
ant company.  In  the  case  at  bar,  however,  we  have  seen  that 
the  Union  Pacific  and  the  Denver  &  Rio  Grande  Companies 
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had  entered  into  an  agreement  to  disregard  all  directions  re- 
auirin^  goods  to  go  over  other  lines,  and  that,  in  pursuance 
tnereot,  all  routing  directions  to  the  contrary  were  being  ig- 
nored by  both  companies ;  that  the  general  officers  of  the 
appellant  company  were  zealously  enforcing  a  compliance  on 
the  part  of  the  Union  Pacific  Company  with  such  agreement ; 
that  it  was  customary  for  the  latter  company  to  deliver  goods 
routed  over  the  Denver  &  New  Orleans  road  to  the  Denver 
&  Rio  Grande  road  for  transportation  ;  and  that  goods  were 
so  received  and  forwarded  by  the  latter  company,  with  full 
knowledge  that  the  same  was  in  violation  of  the  owner's  di- 
rections, and  that  the  officers  of  the  road  entered  a  vigorous 
protest  whenever  the  Union  Pacific  company  delivered  goods 
to  the  Denver  &  New  Orleans  road  for  transportation,  al- 
though such  delivery  was  in  accordance  with  the  express 
directions  of  the  owner  of  the  property.  The  evidence  snows 
that  the  shipping  directions  in  reference  to  the  goods  in  con- 
troversy were  willfully  violated  by  the  Union  Pacific  Com- 
pany, and  we  think,  under  the  evidence,  the  court  below  was 
justified  in  holding  the  Denver  &  Rio  Grande  Company  also 
responsible  for  such  violation. 

This  company  having  been  a  party  to  an  illegal  contract 
providing,  not  only  for  a  violation  of  the  owner's  routing  direc- 
tions, but  calculated  also  to  prevent  notice  of  such  directions 
from  reaching  the  second  carrier,  cannot  be  shielded  in  this 
instance,  because  no  witness  was  able  to  swear  in  direct  terms 
that  it  had  notice  of  the  owner's  directions  in  reference  to 
the  shipment  of  these  particular  goods.  Under  these  cir- 
cumstances we  are  of  the  opinion  that  the  court  below  was 
warranted  in  finding  that  the  possession  of  the  property  was 
not  obtained  in  good  faith  by  the  defendant  in  the  ordinary 
or  usual  course  of  business  between  connecting  carriers,  but 
that  such  possession  was  wrongful  and  illegal,  and  that  the 
defendant  was  consequently  not  entitled  to  a  carrier's  lien 
upon  the  same,  either  for  its  own  charges  or  those  advanced 
to  the  former  carrier,  and  consequently  there  was  no  error  in 
entering  judgment  for  plaintiff.  Redf.  Carr.  §  271  et  seq,\ 
Fitch  V,  Newberry,  supra ;  Robinson  v.  Baker,  5  Cush.  (Mass.), 
137;  Andrew  v,  Dieterich,  14  Wend.  (N.  Y.*),  31  ;  Briggs  v, 
Boston  &  L.  R.  Co.,  supra.  The  judgment  is  accordingly 
affirmed. 

Liens  of  Connecting  Carriers. — When  an  owner  of  goods  delivers  them  to  a 
carrier  to  be  transported  over  his  route,  and  thence  over  the  route  of  a  suc- 
ceeding carrier  or  the  routes  of  several  successive  carriers,  he  constitutes  the 
persons  to  whom  he  delivers  them  his  forwarding  agents,  for  whose  acts  in 
the  execution  of  that  agency  he  is  responsible.  Bird  v.  Georgia  R.  Oo.  (Ga.\ 
27  Am.  &  Eng.  R.  Cas.  39 ;  Potts  v.  New  York  A  N.  E.  R.  Co.  (Mass.),  3  lb. 


Digitized  by  VjOOQ IC 


VOL.  40]  LIEN   OF  CONNECTING  CARRIER.  149 

424 ;  Bri^^  v.  Boston  &  L.  R.  Co.,  6  Allen  (Mass.),  246 ;  Vaughan  v.  Prov- 
idence &  W.  R.  Co.  (R.  I.),  9  Am.  &  Eng.  R.  Cas.  41.  See  also  Whitney  v. 
Beckford,  105  Mass.  267.  And  a  common  carrier  who  undertakes  to  trans- 
port goods  over  the  whole  or  any  part  ^of  his  own  route,  and  then  to  for- 
ward them  to  a  designated  destination  beyond,  is  bound  to  transmit  with 
their  delivery  to  the  carrier  next  on  the  route,  all  special  instructions  re- 
ceived by  him  from  the  consignor,  and  in  default  thereof,  in  any  material 
or  substantive  particular  must  stand  responsible  for,  and  make  c^ood  the 
loss  to  which  his  negligence  shall  have  contributed.  Marks  or  labels  on 
the  package  delivered,  will  not  supply  the  omission  of  such  instructions 
from  the  accompanying  way  bills  where  they  are  not  shown  to  have  come 
to  the  actual  knowledge  of  the  next  succeeding  carrier.  Little  Miami  R. 
Co.  V.  Washburn,  22  Ohio  St.  324.  But  in  the  case  of  a  mistake  by  a  for- 
warding carrier  in  directing  the  goods,  the  last  carrier  is  entitled  to  charge 
reasonable  freight  rates  and  has  a  lien  therefor ;  Price  v.  Denver  &  R.  G.  K. 
Co.  (Colo.),  37  Am.  &  Eng.  R.  Cas.  626 ;  Birdi/.  Georgia  R.  Co.  (Ga.),  27  lb. 
39 ;  Briggs  z/.  Boston  &  L.  R.  Co.,  6  Allen  (Mass.),  246 ;  Patten  v.  Union  Pa- 
cific R.  (3o.,  29  Fed.  Rep.  590 ;  and  the  carrier's  lien  is  as  good  against  the 
consignor  as  against  the  consignee,  and  justifies  the  retention  of  the  goods 
even  where  the  consignor  endeavors  to  exercise  his  right  of  stoppage  in 
transitu  after  a  part  delivery.  Potts  v.  New  York  &  N.  E.  R.  Co.  (Mass.), 
3  Am.  &  Eng.  R.  Cas.  424. 

When  goods  are  not  sent  according  to  the  instructions  of  the  consignor 
or  owner,  but  by  some  other  route,  there  is  no  lien  for  the  freight,  ^larsh 
t/.  Union  Pacific  R.  Co.  (C.  C),  6  Am.  &  Eng.  R.  Cas.  359,  if  the  receiving 
carrier  had  notice  of  the  shipper's  instructions ;  Bird  v,  Georgia  R.  Co.. 
(Ga.),  27  Am.&  Eng.  R.  Cas.  39 ;  and  the  question  whether  the  carrier  re- 
ceiving and  transporting  the  goods  had  knowledge  of  the  shipper's  direc- 
tions as  to  the  route,  is  one  of  fact  for  the  jury,  and  the  mju^ks  on  the  goods 
may  be  considered  with  other  circumstances  in  determining  the  question  ; 
Bird  V.  Georgia  R.  Co.  (Ga.),  27  Am.  &  Eng.  R.  Cas.  39.  But  the  fact  that 
the  car  received  by  the  carrier  was  the  property  of  the  company  by  which 
the  goods  were  instructed  to  be  forwarded,  is  not  sufficient  to  give  the  con- 
neaing  carrier  implied  notice  of  the  instructions,  even  though  it  is  appro- 
priately marked.    Patten  v.  Union  Pacific  R.  Co.,  29  Fed.  Rep.  590. 

Cotton  was  forwarded  from  Louisiana  to  be  delivered  in  Providence 
R.  I.,  "  rates  guaranteed  to  Providence."  By  the  error  of  some  intermedi- 
ate carrier,  the  destination  Providence  was  changed  to  Chicopee,  Mass., 
whence  by  the  owner's  direction  the  defendant,  after  paying  charges,  brought 
it  to  Providence.  The  owner  refused  to  refund  the  defendant  its  charges 
for  freight  paid  and  replevied  the  cotton.  Held,  that  the  defendant  had  a 
lien  for  its  freight  and  charges.  Vaughan  v.  Providence  &  W.  R.  Co.  (R.  I.), 
9  Am.&Eng.  K.  Cas.  41. 

Plaintiff  contracted  with  the  Red  Line  Company  consisting  of  several 
railroad  companies  including  the  defendant  company,  to  transport  a  quan- 
tity of  com  from  Delevan,  Ohio,  to  East  Boston,  Mass.  The  com  was  in- 
tended for  Springvale,  Me,  but  by  mistake  of  the  shipper,  or  of  the  clerk 
of  the  railroad  company  at  Toledo,  Ohio,  was  billed  to  Springvale,  N.  H .  By 
mistake  of  the  agents  of  the  Red  Line  Company  at  Toledo,  the  word 
••  Springfield  "  was  substituted  for  Springvale  in  the  bill.  Upon  its  arrival 
at  East  Boston,  one  car  load  of  the  corn  was  sent  to  West  Andover,  N.  H.  the 
nearest  railroad  station  to  Springfield,  N.  H.,  there  being  none  in  that  town. 
The  corn  was  sent  back  to  East  Boston  where  the  plaintiff  demanded  its 
delivery  to  him  upon  tender  of  payment  of  all  the  charges  from  Delevan  to 
East  Boston.  Defendants  declined  to  deliver  unless  the  plaintiff  paid  the 
charges  incurred  by  the  trip  from  East  Boston  to  West  Andover  and  back. 
Held,  that  plaintiff  was  not  liable  for  these  charges.  Jones  v,  Boston  &  A. 
R.Co.,  63  Me.  188. 
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A  common  carrier  receiving  goods  from  a  wrongdoer,  has  no  lien  thereon 
against  the  rightful  owner  even  for  freight  which  he  has  paid  to  a  previous 
carrier  to  whom  the  goods  had  been  delivered  for  transportation  by  the 
owner's  directions,  Robinson  v.  Baker,  5  Cush.  (Mass.),  137;  Stevens  ^'. 
Boston  &  W.  R.  Co.,  8  Gray  (Mass.)»  262 ;  Fitch  v.  Newberry,  i  Doug. 
(Mich.),  I  ;  and  if,  in  the  course  of  the  transportation  of  goods,  the  owner 
deposits  them  with  a  wharfinger  and  does  not  authorize  him  to  forward 
them,  a  common  carrier  to  whom  they  are  delivered  by  the  wharfinger  has 
no  lien  on  them  for  freight.    Clark  v.  Lowell  &  L.  R.  Co.,  9  Gray  (Mass.),  23. 

Plaintiff,  the  owner  of  a  parcel  of  flour  delivered  it  at  Black  Rock  on 
board  of  one  of  the  canal  bo^ts  of  the  old  Clinton  Line  (3o.,  who  cave  for 
it  bills  of  lading  in  duplicate,  wherein  it  agreed  to  transport  it  to  Albany 
and  there  deliver  it  to  Witt,  the  agent  of  the  Western  R.  Co.  Plaintiff 
sent  one  of  the  bills  of  lading  to  Witt  and  the  other  to  the  consignee  at 
Boston.  The  Old  Clinton  Lme  Co.  instead  of  delivering  the  flour  to  Witt, 
shipped  it  by  boat  to  Boston.  The  owners  of  the  vessel  claimed  a  lien  for 
the  freight.  //M,  that  the  Old  Clinton  Line  Co.  in  delivering  the  flour 
on  board  the  vessel,  was  a  wrongdoer,  and  that  there  was  no  lien.  Robin- 
sons. Baker,  5  Cush.  (Mass.),  137.  In  Bnggsv.  Boston  &  L.  R.  Co.,  6  Allen 
(Mass.),  246,  this  case  was  distinguished,  and  it  was  pointed  out  that  the 
service  which  the  Old  Clinton  Line  Co.  was  to  render,  was  exclusively  in 
its  capacity  as  a  common  carrier.  The  only  authority  conferred  upon 
it  was  to  carry  the  flour  to  Albany  and  there  deliver  it  to  Witt.  It  had 
no  other  duty  to  perform  and  no  right  to  exercise  any  control  over  it 
for  any  other  purpose,  and  accordingly  was  not  the  forwarding  agent  of 
the  plaintiff. 

Common  carriers  are  under  no  obligation  to  pay  accrued  charges  on 
freight  tendered  to  them  by  connecting  carriers,  even  when  it  is  customary 
to  do  so.  Baltimore  &  O.  R.  Co.  v.  Adams  Express  Co.,  22  Fed.  Rep.  32. 
404.  But  if  there  is  an  association  of  carriers  between  two  points  by  which 
the  carrier  at  one  end  is  authorized  to  contract  for,  and  bmd  all  the  car- 
riers on  the  route,  when  payment  for  the  whole  route  has  not  been  taken 
in  advance,  no  freight  is  due  until  the  goods  arrive  safely  at  the  end  of  the 
voyage,  but  unless  bound  by  some  such  agreement,  every  road  has  the  right 
to  demand  payment  in  advance,  and  if  payment  be  not  so  made,  to  retain 
alien  therefor.  Knight  7'.  Providence  &  W.  R.  Co.  (R.  I.),  9  Am.  &Eng. 
R.  Cas.  90.  A  connecting  carrier  is  authorized  to  advance  for,  and  on  ac- 
count of  the  consignee,  previous  charges  upon  the  goods,  but  in  so  doing 
he  is  bound  to  act  in  good  faith.  Bissel  v.  Price,  10  111.  408.  If  the  pay- 
ment is  made  in  bad  faith,  there  will  be  no  lien  for  the  amount  advanced. 
Adams  z/.  O'Connor,  100  Mass.  515.  The  connecting  carrier  must  see  that 
the  goods  are  in  apparent  good  order  as  described  in  the  previous  bill  of 
lading,  or  if  not,  use  reasonable  exertions  to  ascertain  how  they  became 
damaged  and  the  party  liable  therefor.  He  must  also  see  that  the  previous 
charges  are  reasonable  before  he  is  authorized  to  pay  them.  Bissel  v.  Price, 
16  lit  408.  But  if  the  goods  received  from  the  prior  carrier  are  apparently 
in  good  order,  he  is  not  obliged  to  open  the  packages  for  further  examina- 
tion. Knight  V.  Providence  &  W.  R.  Cx).  (R  I.),  9  Am.  &  En^.  R.  Cas.  90. 
His  authority  to  pay  back  charges  may  be  terminated  by  notice  from  the 
shipper  not  to  make  any  further  payments  on  his  account  on  the  goods 
forming  a  particular  consignment.  Knight t/.  Providence  &  W.  R.  Co.  (R. 
I.),  9  Am.  &  Eng.  R.  Cas.  90.  The  connecting  carrier  is  entitled  to  a  lien 
not  only  for  the  freight  which  he  has  earned,  but  also  for  the  chaises  paid. 
'  Potts  V.  New  York&N.  E.  R.  Co.  (Mass.),  3  Am.  &  Eng.  R.  Cas.  424; 
Knight  V.  Providence  &  W.  R.  Co.  (R.  I.),  9  /d.  90. 

A  common  carrier  receiving  goods  in  the  ordinary  course  of  business  and 
in  the  proper  line  of  transit,  has  a  lien  for  the  freight  charges,  although  the 
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Cds  may  have  suffered  damage  before  they  reached  him  while  in  the 
ds  of  some  preceding  carrier;  Bowman  v.  Hilton,  11  Ohio.  303;  Mon- 
teith  V.  Kirkpatrick,  3  Blatchf.  (U.  S.),  279;  and  the  consignee  cannot  set 
off  against  the  carrier *s  claim,  a  claim  for  damages  caused  by  the  negligence 
of  the  receiving  carrier.  Bissel  v.  Price,  16  III.  408.  But  compare  Mal- 
lory  V,  Burrett,  i  E.  D.  Smith  (N.  Y.),  234. 

Where  the  carrier  has  advanced  the  charges  of  an  antecedent  carrier  who 
transported  the  goods  under  an  independent  contract,  he  is  subrogated  to 
the  rights  of  the  latter  and  may  recover  such  charges,  although  he  fails  to 
perform  his  own  contract  and  has  no  lien  for  charges  therefor.  Western 
Transportation  Co.  v.  Hoyt,  69  N.  Y.  230. 


Adams  Express  Co. 

v. 

Harris  et  aL 
{Indiana  Supreme  Courts  May  9,  1889.) 

Connecting  Carriers— Privity  of  Contract— Stipulations  Limiting  Liability. 
— When  a  contract  is  made  for  the  carriage  of  goods  to  a  point  beyond  the 
line  of  the  contracting  earner,  and  the  choice  of  the  connecting  carrier  is 
left  to  the  carrier  to  whom  the  goods  are  delivered,  the  stipulations  of  the 
contract  only  inure  to  the  benefit  of  the  contracting  carrier,  and  not  to  the 
benefit  of  any  other  carrier  forwarding  the  goods. 

Pleading— Averment  of  incorporation  of  Defendant.— The  name.  **  Adams 
Express  Co."  applied  to  the  defendant  in  an  action,  imports  that  it  is  a 
corporation,  and  it  is  not  therefore  necessary  to  specifically  aver  that  fapt. 

Carriage  of  Goods — Waiver  of  Tender  of  Frelglit.— The  dfenial  by  a  com- 
mon carrier  of  the  possession  of  the  goods  excuses  the  consignees  from 
making  a  tender  of  the  freight  upon  demanding  delivery. 

Same — Admissibility  of  Declarations  of  Claim  Agent. — Where  a  corpora- 
tion invests  an  agent  with  general  authority  to  adjust  claims  against  it,  the 
declarations  of  that  agent  made  while  endeavoring  to  secure  an  adjustment 
of  the  claim,  are  admissible  against  the  principal. 

Same — Limitation  of  Liability — Consideration. — ^When  there  is  evidence  of 
negligence  and  no  evidence  that  a  lower  rate  of  freight  was  given  on  ac- 
count of  a  limitation  placed  upon  the  value  of  the  property,  such  limitation 
forms  no  defense  in  an  action  against  the  carrier. 

Appeal  from  Circuit  Court,  Morgan  County. 
James  H.  Jordan  and  Oscar  Matthews  for  appellant. 
Adams  &  Neivby  for  appellees. 

Elliott,  C.  J. — The  material  facts  pleaded  by  the  appel- 
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lees  as  their  cause  of  action  are  these :     On  and  prior  to  the 
Facu.  ^7^^  ^^y  ^^  January,  1885,  they  were  partners  en- 

gaged  in  business  as  nursery-men.  On  that  day  a 
lot  of  fruit  trees  was  delivered  to  the  United  States  Express 
Company  at  Champaign,  111.  The  trees  were  owned  by  the 
plaintiffs,  and  were  directed  to  them  at  Mooresville,  Ind. 
The  United  States  Express  Company  undertook  to  carry  the 
trees  to  Indianapolis,  and  there  deliver  them  to  some  other 
carrier,  to  be  transported  to  their  destination.  A  written 
contract  was  made  between  the  United  States  Express  Com- 
pany and  the  plaintiffs,  which  contained,  among  other  things, 
these  provisions:  "  That  the  person  or  corporation  to  whom 
the  trees  shall  be  delivered  for  transportation  from  the  end 
of  that  company *s  line  to  their  destination  shall  not  be  deemed 
the  a^ent  of  the  company,  but  shall  be  deemed  the  agent  of 
the  plaintiffs ;  that  the  company  shall  not  be  liable  for  injury 
to  the  goods  unless  it  be  proved  to  have  occurred  from  the 
fraud  or  gross  negligence  of  the  company  or  its  servants ;  nor 
shall  any  demand  be  made  upon  the  company  for  more  than 
fifty  dollars,  at  which  sum  said  property  is  hereby  valued." 
There  is  no  provision  in  the  contract  for  the  benefit  of  any 
carrier  except  the  United  States  Express  Company,  nor  is 
any  other  carrier  named.  The  trees  were  delivered  to  the 
defendant  in  good  condition  at  Indianapolis,  and  it  carried 
them  to  Mooresville.*  After  they  had  reached  there,  the 
plaintiffs  went  to  the  office  of  the  defendant,  prepared  to  pay 
the  charges  and  receive  the  trees ;  and,  althougn  they  were 
then  in  the  possession  of  the  defendant's  agent,  he  denied  that 
they  had  been  received,  On  a  subsequent  day  the  plaintiffs 
went  again  to  the  defendant's  office,  received  the  trees,  and 
paid  the  freight  on  them.  The  trees  were  so  injured  through 
the  negligence  of  the  defendant  as  to  be  utterly  valueless. 
The  plaintiffs  had  sold  the  trees  to  divers  persons,  and  had 
a£2:reed  to  deliver  them  on  the  19th  day  of  October,  1885. 
The  refusal  of  the  defendant  to  deliver  the  trees  when  first 
demanded  caused  the  plaintiffs  to  lose  the  profits  of  the  sales 
made  by  them,  for  the  reason  that  the  delay  prevented  them 
from  delivering  the  trees  to  the  purchasers  in  accordance 
with  their  contract. 

The  contention  of  the  appellant  is  that  the  contract  between 
the  United  States  Express  Company  and  the  plaintiffs  bound 

both  them  and  the  appellant ;  that  the  latter,  when 
i!°u«"^"  *"     it  accepted  the  goods  for  transportation,  became 

bound  to  comply  with  the  provisions  of  the  con- 
tract,  and  secured  a  right  to  all  its  stipulations  in  favor  of  the 
first  carrier;  and  that  the  contract  continued  in  force  for  the 
benefit  of  all  the  parties  until  the  goods  vvere  delivered  at 
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their  destination.  The  opposing  contention  is  that  the  con- 
tract between  the  United  States  Express  Company  and  the 
plaintiffs  did  not  inure  to  the  beneht  of  the  appellant,  and 
that,  when  it  accepted  the  goods  for  transportation,  it  re- 
ceived them  under  the  law  and  became  bound  by  the  ordi- 
nary rules  which  prevail  in  cases  where  there  is  no  special 
contract. 

If  the  appellant  had  been  designated  in  the  contract  with 
the  first  carrier  as  one  of  the  intermediate  carriers, 
or  if  the  contract  had  provided  that  its  stipulations  ^^•"  *®"**" 
should  inure  to  the  benefit  of  all  the  earners,  then  IlaVfllTwlT. 
the  contention  of  the  appellant  would  find  strong  nectingear^  ' 
support  from  the  authorities.  United  States  Ex-  ritn, 
press  Co.  v.  Harris,  51  Ind.  127;  St.  Louis,  I.  M. 
4S:  S.  R.  Co.  V.  Weekly,  50  Ark.  397;  35  Am.  &  Eng.  R,  Cas. 
635  ;  Halliday  v.  St.  Louis,  K.  C.  &  N.  R.  Co.,  74  Mo.  159;  6 
Am.  &  Ene.  R.  Cas.  433 ;  Evansville  &  C.  R.  Co.  v,  Andros- 
•  coggin  Mills,  22  Wall  (U.  S.)  594;  Maghee  v,  Camden  &  A. 
R.  Co.,  45  N.  Y.  514;  Lamb  v.  Camden  &  A.  R.  Co.,  46  N.  Y. 
271.  But  the  contract  does  not  provide  that  its  stipulations 
shall  inure  to  the  benefit  of  any  other  carrier  than  the  one 
with  whom  it  was  made,  nor  does  it  designate  any  other  car- 
rier along  the  line.  Its  provisions  apply  only  to  the  carrier 
with  whom  the  contract  was  directly  made,  and  they  leave  it 
to  that  carrier  to  select  the. carrier  from  the  termination  of  its 
line  to  the  end  of  the  route.  The  authorities  are  substantial- 
ly agreed  that  in  such  a  case  the  intermediate  carrier  cannot 
successfully  claim  the  benefit  of  the  provisions  of  the  origin- 
al cgntract.  Martin  t'.  American  Express  Co.,  19  Wis.  336; 
Bancroft  v.  Merchants'  Despatch  Transportation  Co.,  47  Iowa 
262 ;  Merchants*  Despatch  Transportation  Co.  v.  Bolles,  80 
111.  473 ;  Camden  &  A.  R.  Co.  v,  Forsyth,  61  Pa.  St.  81 ;  ^tna 
Insurance  Co.  v.  Wheeler,  49  N.  Y.  616. 

The  rule  declared  by  the  decisions  we  have  ref.erred  to  is 
the  only  one  that  can  be  defended  on  principle,  for  where  the 
contract  designates  only  one  carrier  there  is  no  privity  be- 
tween the  owners  and  the  designated  carriers ;  but,  where  the 
contract  is  a  through  one,  by  designated  carriers,  there  is  a 
privity  of  contract,  for  it  is  justly  inferable  that  the  contract 
was  intended  for  the  benefit  of  all  who  perform  services  under 
it.  So,  too,  where  the  contract  declares  that  it  is  for  the 
benefit  of  intermediate  carriers  it  may  be  enforced,  since  it 
is  a  contract  for  the  benefit  of  a  third  person,  and,  as  it  is 
beneficial  to  him,  it  is  natural  to  presume  that  its  terms  were 
assented  to  and  formed  the  contract  under  which  the  goods 
were  transported.  Where,  however,  the  contract  is  solely 
for  the  benefit  of  the  original  parties  it  is  not  possible  to  ap- 
ply this  rule  to  it. 
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Where,  as  here,  the  names  of  the  plaintiffs  are  given  in  full 
in  the  title  of  the  cause,  it  is  unnecessary  to  repeat  them  in 

alleging  that  the  plaintiffs  were  partners.  It  is 
pllrtne'^p.    sufficient  to  alleg^e  that  the  plaintiffs  were  partners, 

without  ae^ain  giving  their  names. 
The  name  of  the  defenaant  imports  that  it  is  a  corporation, 
and  it  was  therefore  not  necessary  to  specifically  aver  that  it 

was  a  corporation.  Adams  Express  Co.  v.  Hill,  43 
xV^XiL  I"d.  157;  Indianapolis  Sun  Co.  v.  Horrel,  53  Ind. 

527;  Sayers  v.  First  Nat.  Bank,  89  Ind.  230. 
The  defendant's  denial  of  the  possession  of  the  goods  at 
Mooresville  excused  the  plaintiffs  from  making  a  tender  of 

the  carrier's  charges.  A  common  carrier  waives 
UBd?/  *'       ^^^  ^^ght  to  detain  goods  for  the  freight  if  he  puts 

his  reiusal  to  deliver  them  to  the  owner  upon  the 
the  ground  that  they  are  not  in  his  possession  at  the  place 
where  a  demand  is  fully  made.  Vinten  v,  Baldwin,  95  Ind. 
433,  and  cases  cited;  Mathis  v.  Thomas,  loi  Ind.  119;  Platter 
V,  Board  of  ComVs  103  Ind.  360;  House  v,  Alexander,  105 
Ind.  109. 

Where  a  corporation  invests  an  agent  with  general  author- 
ity  to  adjust  claims  against  it,  the  declarations  of  that  agent, 

made  while  endeavoring  to  secure  an  adjustment 
Adniflribtiity  Qf  \\^q  claim,  are  competent  evidence  against  his 
decianrtioM.    Principal.     This  general  rule  has  often  been  applied 

in  insurance  cases,  and  must  necessarily  apply  in 
such  cases  as  this,  for  otherwise  the  corporation  would  be  en- 
tirely without  a  representative. 

In  deciding,  as  we  have,  that  the  provisions  of  the  contract 
with  the  United  States  Express  Company  cannot  be  taken 

advantage  of  by  the  appellant,  we  have  disposed  of 
TmUditj  of  the  point  that  the  damages  are  limited  to  $50;  but, 
iimiti^^^iil  ^^  ^^^  ^^^  wrong  in  this  still  the  limitation  will  not 
biuty.  control,  since  there  is  evidence  of  negligence,  and 

no  evidence  that  a  lower  rate  of  freight  was  given 
on  account  of  the  limitation  placed  upon  the  value  of  the  proi>- 
erty.  Rosenfeld  v.  Peoria  D.  »&  E.  R.  Co.,  103  Ind.  121,21  Am, 
&  Eng.  R  Cas.  87;  Bartlett  v.  Pittsburgh  C.  &  St.  L.  R.  Co., 
94  Ind.  281,  18  Am.  &  Eng.  R.  Cas.  549;  Express  Co.  v.  Back- 
man,  28  Ohio  St.  144.  As  there  was  evidence  of  negligence 
and  no  evidence  that  there  was  any  special  consideration  in- 
ducing the  owners  to  place  a  less  value  on  their  property 
than  its  actual  worth,  the  limitation,  even  conceding  it  to  l>e 
available  to  the  appellant,  as  a  part  of  the  contract  is  nullified. 
The  instructions  of  the  court  are  quite  as  favorable  to  the  ap- 
pellant as  the  law  warrants,  and  the  evidence  fully  supports 
the  verdict.     Judgment  affirmed. 
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When  Contracts  Limiting  Liability  Inure  to  Benefit  of  Connecting  Carrier. 
— See  Burroughs  v.  Grand  Trunk  R.  Co.  (Mich.),  32  Am.  &  Eng.  R.  Cas. 
467,  note  474;  Taylor  v.  Little  Rock.  M.  R.  &  T.  R.  Co.  (Ark.),  18  lb,  591. 
note  596 ;  Kiff  v,  Atchison  T.  &  S.  F.  R.  Co.  (Kan.),  18  lb,  618 ;  note  it  lb. 
241 ;  Whitworth  v,  Erie  R.  Co.  (N.  Y.),  6  lb.  349 ;  Halliday  v,  St.  Louis,  K. 
C.  &  N.  C.  Co.  '^Mo.),  6  lb,  443  ;  note,  3  lb,  273. 


McCONNELL 


Norfolk  &  Western  R.  Co. 

(Virginia  Court  of  Appeals ^  June  13,  1889.) 

Carriage  of  Goods — Connecting  Carriers — Liability  for  Damage. — In  the  ab- 
sence of  a  special  contract  to  deliver  goods  at  a  point  beyond  its  line,  the 
receiving  carrier  is  not  liable  for  loss  or  damage  to  the  goods  after  their 
delivery  to  the  connecting  carrier. 

D.  Trigg  and  C  F.  Trigg  for  plaintiffs  in  error. 
Fulkerson  &  Page  for  defendant  in  error. 

Fauntleroy,  J. — This  is  a  writ  of  error  to  a  judgment  of 
the  circuit  court  of  Washington  county,  rendered  on  21st 
day  of  May,  1880,  in  an  action  of  trespass  on  the  case,  in  which 
T.  G.  McConnefi  and  R.  A.  McCpnnell,  partners  under  the 
firm  nam'e  and  style  of  T.  G.  &  R.  A.  McConnell,  ^.^^^^ 

are  plaintiffs,  and  the  Norfolk  &  Western  Railroad 
Company  is  defendant.  The  material  fact  as  disclosed  by  the 
record  are  as  follows :  The  appellants,  T.  G.  &.  R.  A.  McCon- 
nell, were  shipping  merchants,  doing  business  at  McConnell's 
Switch,  a  point  upon  the  line  of  the  Norfolk  &  Western  Rail- 
road, about  a  mile  or  more  from  Abingdon,  in  Washington 
County,  Va.  They  were  engaged  in  the  course  of  their  busi- 
ness in  shipping  carloads  of  ivy  roots,  and  had  previous  and 
up  to  the  lotn  oijune,  1 885,  loaded,  at  McConnelFs  Switch,  and 
shipped  as  many  as  300  to  500  carloads.  Whenever  they  were 
ready  to  ship  tney  notified  the  agent  of  the  Norfolk  &  West- 
ern Kailroaa  Company,  at  Abingdon,  that  they  wanted  a  car 
placed  upon  their  switch  to  be  loaded  by  them  ;  and,  for  their 
convenience,  this  was  done  by  the  said  company.  On  the 
loth  day  of  June,  1885,  the  plaintiffs  in  error  having  notified 
the  said  agent  of  the  said  company  at  Abingdon  that  they 
wanted  a  car,  and,  having  a  car  placed  upon  the  said  switch 
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for  their  use,  loaded  the  car  with  their  ownTliands,  and  under 
their  own  instructions,  with  42,566  pounds  of  ivy  roots ;  closed 
and  secured  the  doors  of  the  car  themselves,  and  reported  to 
the  agent  at  Abingdon  that  the  car  was  loaded  and  ready  for 
shipment,  It  was  the  custom  of  the  company  not  to  issue  a 
bill  of  lading  for  shipments  from  McConnell  s  Switch  until 
the  goods  were  actually  in  transit,  and  on  the  nth  of  June 
the  car,  which  had  been  loaded  with  ivy  roots  and  reported 
ready  for  shipment  by  the  plaintiffs  in  error,  was  taken  into 
the  train  at  McConnelrs  Switch  by  the  conductor,  and  report- 
edto  the  agent  as  having  been  actually  shipped.  Thereupon, 
the  plaintiffs  in  error  having  complied  witn  the  customary 
requirement  of  the  company  for  the  prepayment  of  the 
freijght^upon  24,000  pounds  of  the  shipment,  a  little  over  one- 
haliof  the  whole  freight,  the  excess  to  be  paid  and  collected 
at  the  ultimate  destination  and  delivery  of  the  shipment,  the 
company  issued  and  delivered  to  the  plaintiffs  in  error  a  reg- 
ular  bill  of  lading, — a  printed  form,  with  the  blanks  filled  up 
with  writing, — as  follows :  '^Abingdon,  June  i  ith,  1885.  Re- 
ceived by  Norfolk  &  Western  Railroad  Company  of  T.  G.  & 
R.  A.  McConnell,  under  the  contract  hereinafter  contained, 
the  property  mentioned  below,  marked  and  numbered  as  per 
margin,  (N.  &  VV.  377.  Rates  from  A,  to  New  York,  per  loo 
pounds,  special,  29^^  cts.  Charges  advanced,  $70.80.  Paid,) 
m  apparent  good  order  and  condition,  (contents  and  value 
unknown,)  viz :  i  car  ivy  roots,  24,060.  To  be  weighed  and 
excess  charged  ratably.  Laden  at  McConnelFs.  Consigned 
to  Frank  «&  Weiss,  at  New  York,  to  be  transported  by  the 
Norfolk  &  Western  R.  R.,  to  Norfolk,  and  there  to  be  deliv- 
ered to  connecting  railroad  or  water  line,  and  so  on  by  one 
connecting  line  to  another,  until  they  reach  the  station  or 
wharf  nearest  to  the  ultimate  destination.  *  *  *  It  is 
mutually  agreed  that  the  liability  of  each  carrier,  as  to  goods 
destined  beyond  its  own  route,  shall  be  terminated  by  proper 
delivery  of  them  to  the  next  succeeding  carrier.  *  *  * 
The  acceptance  of  this  bill  of  lading  is  an  agreement  on  the 
part  of  the  shipper,  owner,  and  consignee  of  the  goods  to 
abide  by  all  its  stipulations,  exceptions,  and  conditions  as 
fully  as  if  they  were  all  signed  by  such  shipper,  owner,  and 
consignee.  *  *  *  This  bill  of  lading  shall  have  the  effect 
of  a  special  contract,  not  liable  to  be  modified  by  a  receipt 
from  or  any  act  of  an  intermediate  carrier,"  etc.  This  bill 
of  lading  was  forwarded  to  the  consignees,  Frank  &  Weiss, 
in  New  York,  by  the  plaintiffs  in  error  on  the  nth  day  of 
June,  1885,  the  day  upon  which  they  received  it.  The  car 
loaded  with  the  ivy  roots  was  transported  to  Norfolk  by  the 
Norfolk  &  Western  Railroad  just  as  it  was  loaded  and  sealed 
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by  the  plaintiffs  in  error,  June  10,  1885,  at  McConneirs  Switch, 
and  was  delivered  b^  them  to  the  connecting  line,  the  Old 
Dominion  Steamship  Company,  who  received  them  *  and 
stored  them  in  their  warehouse  in  Norfolk  on  June  16, 1885,  at 
the  Old  Dominion  Steamship  Company*s  wharf,  and  the  Nor- 
folk &  Western  Railroad  Company  had  no  control  over  them 
after  they  were  so  delivered. 

On  the  15th  of  June,  1885,  a  representative  of  the  firm 
of  Frank  &  Weiss,  the  New  York  consignees,  called  at  the 
ofi&ce  of  the  assistant  general  freight  a^ent,  and  of  the  notice 
clerk,  of  the  Old  Dominion  Steamship  Company,  in  New 
York,  and  stated  that  T.  G.  &  R.  A.  McConnell  had  shipped 
to  them  a  car-load  of  ivy  roots,  and  that  they  would  refuse  to 
receive  them;  and  immediately  this  information  was  con- 
veyed  to  the  agents  of  the  Ola  Dominion  Steamship  Com- 
pany  at  Norfolk,  as  follows:  "New  York,  June  istn,  1885. 
Messrs.  Culpeper  &  Turner,  Norfolk,  Va. — Dear  Sirs :  We 
are  advised  by  Frank  &  Weiss,  of  New  York,  that  T.  G.  & 
R.  A.  McConnell  has  shipped  them  a  car-load  of  ivy  roots, 
which  they  refuse  to  receive.  Please  notify  the  Norfolk  & 
Western  K.  R.  to  that  efifect.  Yours  truly,  W.  L.  Gillan- 
DER,  A.  G.  F.  A."  This  was  received  and  indorsed  by  Cul- 
peper &  Turner,  as  follows:  " Norfolk,  June  i6th,  ^85.  R.  R. 
To  Capt.  J.  F.  Cecil,  Agent:  This  from  you,  June  15th,  N.  & 
W.  377.  Please  advise  disposition  at  once.  Culpeper  & 
Turner,  Agents."-  Capt.  J.  F.  Cecil  was  the  transportation 
agent  of  the  Norfolk  &  Western  Railroad  Company  at  Nor- 
folk, Va.,  and  he  indorsed  the  paper:  '*  R.  R.  vV.  F.  Payne, 
Esq.:  This  shipment  covered  by  McConnell's,  W.  B.,  No.  984, 
car  N.  &  W.  377.  Stamp  date,  June  15th,  '85.  Please  get  dis- 
position as  soon  as  possible.  Res.,  J.  F.  Cecil,  R/*  And  on 
June  17,  1885,  Capt.  J.  F.  Cecil  sent  the  following  to  the  agent 
of  the  Norfolk  &  Western  at  McConneirs  Switch :  "  June  1 7th, 
'85.  R.  R.  Agent,  McConnell's:  Please  note  the  attached  is 
covered  by  your  W.  B.  984,  June  nth.  Give  disposition  at 
once.    This  the  2d  trace.     Res.,  J.  F.  Cecil,  R.*' 

It  was  the  custom  of  the  Old  Dominion  Steamship  Com- 

{)any  to  notify  consignees  in  New  York  of  the  arrival  in  Nor- 
olk  of  consignments,  which  must  be  received  at  once  in  New 
York,  upon  their  arrival,  as  they  had  no  accommodations  to 
store  and  protect  them  in  New  York,  and  to  ask  for  orders. 
Accordingly  the  following  was  sent  to  Frank  &  Weiss :  "  To 
Messrs.  Frank  &  Weiss,  339  B.  Way,  New  York,  June  17th, 
1885 — Dear  Sir  :  We  are  advised  that  i  car  of  ivy  roots,  con- 
signed to  you,  has  arrived  at  Norfolk.  Please  inform  us  when 
you  will  be  ready  to  remove  them  from  our  wharf,  that  we 
may  order  them  forward.     We  will  endeavor  to  meet  your 
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wishes  as  far  as  it  is  possible  for  us  to  do  so.  (N.  &  W.  377.) 
Res.,  VV.  L.  GiLLANDER,  A.  G.  F.  A."  This  was  indorsed: 
*'  Refuse  to  Receive.     Frank  &  Weiss." 

Mr.  R.  A.  McConnell,  one  of  the  plaintiffs  in  error,  was  a 
witness,  and  in  his  testimony,  on  cross-examination,  admitted 
that  he  was  informed  by  E.  S.  Haney,  the  agent  of  the  Nor- 
folk &  Western  Railroad  Company,  at  Abingdon,  about  two 
weeks  after  the  shipment,  that  the  consignees  refused  to  re- 
ceive the  roots,  and  that  he  had  known  from  two  to  four 
weeks  previous  to  the  4th  of  August,  1885,  that  the  shipment 
had  not  gone  to  its  destination.  On  the  4th  of  August,  1885, 
he  received  the  following:  "Abingdon,  Va.,  August  4th, 
1885.  To  T.  G. &  R.  A.  McConnell— Gents:  I  am  instructed 
by  W.  T.  Payne,  agent  claims  and  expenses,  to  notify  you 
that,  unless  you  make  disposition,  within  three  days  from  the 
date  of  this  letter,  of  the  car-load  of  ivy  roots  shipped  to 
Frank  &  Weiss,  at  New  York,  June  i  ith,  '85,  the  same  will  be 
sold  for  charges.  Yours,  etc.,  E.  S.  Haney,  Aeent."  He  ad- 
mitted that  he  had  received  notice  from  New  York,  and  from 
Mr.  Haney,  agent  at  Abingdon,  that  the  roots  were  in  Nor- 
folk ;  that  he  had  looked  and  made  diligent  search  for  the 
**  other  notice,  which  he  had  received  from  Mr.  Haney,  but 
cannot  find  it.  He  allowed  the  roots  to  remain  in  Norfolk 
until  about  the  ist  of  September,  and  then  ordered  their  di- 
rection to  be  changed  to  Philadelphia,  whither  they  were  ac- 
cordingly sent  and  delivered  by  his  direction  to  Bales  &  Co., 
who  reported  them  as  totally  worthless.  These  are  the  ma- 
terial facts  in  the  record. 

The  suit  was  brought  to  recover  damages  against  the  Nor- 
folk &  Western  Railroad  for  breach  of  their  alleged  contract, 
and  the  jury  found  a  verdict  in  favor  of  the  defendant  com- 
pany, which,  upon  motion,  the  court  refused  to  set  aside,  and 
entered  judgment  upon  the  verdict. 

We  are  oiopinion  that  the  verdict  of  the  jury  is  right,  and 
that  there  is  no  error  in  the  judgment  complamec^  of.  The 
defendant  in  error,  the  Norfolk  &  Western  Rail- 
DefeBdutBot  road  Company,  did  not  undertake  to  transport  the 
eontract.^*^  ivy  roots  to  tficir  place  of  destination,  New  York ; 
but  to  transport  them  to  Norfolk,  its  terminus,  and 
there  to  deliver  them  to  the  connecting  carrier.  They  were 
carried  promptly  to  Norfolk,  and  there  delivered  to  the 
connecting  earner,  the  Old  Dominion  Steamship  Line,  in 
whose  warehouse,  upon  their  wharf,  they  were  safely  and 
properly  stored.  Frank  &  Weiss,  to  whom  they  had  been 
consigned  in  New  York,  advised  of  the  fact  that  they  had 
been  shipped  to  them,  by  receipt  of  the  bill  of  lading,  which 
the  plaintiffs  in  error  had  sent  to  them  on  the  nth  of  June, 
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1885,  as  early  as  the  15th  of  June,  1885,  gave  notice  of 
their  positive  refusal  to  receive  the  consignment  This 
was  promptly  conveyed  to  the  Norfolk  &  Western  Rail- 
road Company,  and  by  them  to  the  shippers,  T.  G.  &  R. 
A.  McConnelf,  who  took  no  steps  or  ^ave  no  orders  con- 
earning  the  disposition  of  the  roots  until  some  time  in  Sep- 
tember, when  they  had  become  worthless.  Even  without 
the  bill  of  lading  or  contract  of  shipment,  the  duty  and 
responsibility  of  the  defendant  in  error  ended  with  the  de- 
livery of  the  roots  to  the  connecting  carrier.  It  is  not  con- 
tended by  the  plaintiffs  in  error  that  the  delay  and  damage 
complained  of  occurred  before  the  delivery  by  the  defend- 
ant in  error  to  the  connecting  carrier,  in  good  order  and 
in  prompt  time ;  and  it  is  distinctly  proved  that  the  injurj^ 
occurred  while  they  were  in  the  custody  of  the  Old  Domin- 
ion Steamship  Company,  by  the  refusal  of  Frank  &  Weiss,  the 
consignees  in  New  York,  to  receive  them,  and  by  the  knowl- 
edge of  the  said  refusal  by  and  failure  of  the  consignors,  T. 
G.  and  R.  A.  McConnell,  to  give  any  direction  or  to  make 
-disposition  of  the  roots  until  the)r  were  worthless. 

The  liability  of  a  common  carrier  is  restricted  to  its  own 
route,  unless  it  contracts  to  carry  the  goods  to  their  ultimate 
point  of  destination ;  and  such  contract  is  not  estab- 
lished by  proof  that  the  carrier  accepted  the  goods      ^^^^^j  of 
with  knowleds^e  of  their  destination,  and  named  the      ^il^enif 
through  rate  For  the  same ;  and,  in  the  absence  of 
a  special  contract  to  deliver  the  goods  at  a  point  beyond  its 
line,  the  receiving  carrier  is  not  liable  for  loss  or  damage  oc- 
curring to  the  goods  after  their  delivery  to  the  connecting 
carrier.     3  Wood,  Ry.  Law,  p.  1572,  and  note  3 ;  Hadd  i\  U.  S. 
&  C.  Express  Co.,  16  Am.  Rep.  757,  6  Am.  &  Eng.  R.  Cas.  445 ; 
Michigan  C.  R.  Co.  v.  Mineral  Springs  Manuf.  Co.,  16  Wall. 
<U.  S.)  318;  Insurance  Co.  v.  Wheeler,  3  Am.  Ry.  Rep.  390; 
Ogdensburg&  L.  C.  R.  Co.  v.  Pratt,  22  Wall.  (U.  S.)  123; 
Evansville  &  C.  R.  Co.  v.  Androscoggin  Mills,  Id,  594. 

The  plaintiffs  in  error  do  not  claim  or  pretend  to  have  been 
ignorant  of  the  limitations  contained  in  the  bill  of  lading  which 
was  issued  to  and  received  by  them.     On  the  con- 
trary, they  themselves  proved  that  they  shipped     w»«t*tio«ii 
hundreds— from  300  to  500— car-loads  of  ivy  roots,     IJJa""*' 
and  had  been  engaged  in  that  business  at  that  place 
for  many  years ;  and  the  presumption  is  that  they  were  well 
acauainted  with  the  terms  of  the  bills  of  lading  issued  by  the 
defendants  in  error,  and  received  by  them  in  the  conduct  of 
this  business  of  shipping  ivy  roots.     But  we  have  decided 
this  case  even  without  reference  to  the  bill  of  lading,  or  the 
evidence  of  the  contract  containing  express  stipulations  and 
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limitations  upon  the  liability  of  the  defendant  in  error.  There 
were  instructions  given  and  instructions  refused  by  the 
court,  and  numerous  exceptions  taken  to  the  rulings  of  the 
court;  but  we  think  those  that  were  given  properly  ex- 
pounded the  law  of  the  case,  and  that  those  refused  by  the 
court  were  properly  refused,  because  the  evidence  did  not 
support  or  justify  them.  We  think  the  judgment  in  the  case 
is  right,  and  it  must  be  affirmed. 

Liability  of  Connecting  Carriers  for  Loss  of  CoodSi — See  Hanson  v.  Flint 
&  P.  M-  R.  Co.  (Wis.),  37  Am.  &  Eng.  R.  Cas.  628 ;  note  631 ;  Fox  v,  Bos- 
ton k  M.  R.  Co.  (Mass.),  37  Jb.  632 ;  Alabama  Great  Southern  R.  Co.  v. 
Mount  Vernon  Co.  (Ala.).  35  lb,  657,  note  662. 


Gulf,  Colarado  &  Santa  Fe  R.  Co. 
Baird. 

{Texas  Supreme  Court,  November  26,  1889.) 

Connecting  Carriers— Partnership— Ratification  of  Contract. — A  contract 

was  made  between  the  "L.  &  N.  R.  Co.,  and  its  connecting  lines"  and 
plaintiff,  by  which  it  was  agreed  to  transport  certain  live  stock  from  Deca- 
tur, Ala.,  to  Fort  Worth,  Tex.  The  contract  stipulated  that  the  liability 
of  the  L.  &  N.  R.  Co.  should  cease  at  its  terminus.  The  cattle,  after  being 
carried  over  several  lines,  were  carried  to  their  destination  in  Texas,  and 
delivered  there  by  the  defendant  company,  which  also  collected  the  whole 
charges  for  transportation.  Held,  that,  as  by  a  Texas  statute  defendant 
was  compelled  to  receive  the  cars  of  connecting  lines  for  transportation 
over  its  road,  the  acceptance  of  the  cattle  did  not  amount  to  a  ratification 
of  the  contract ;  and  that  the  evidence  was  insufficient  to  charge  defend- 
ant with  liability,  as  a  partner  of  or  joint  contractor  with  the  L.  &  N.  R. 
Co.  and  other  lines  for  injuries  sustained  by  the  cattle  on  other  roads  than 
its  own. 

Appeal  from  District  Court,  Tarrant  County. 

Action  by  W.  C.  Baird  against  the  Gulf,  Colorado  &  Santa 
Fe  R.  Co.  for  damages  for  mjuries  sustained  by  certain  cat- 
tie  whilst  in  transit.  Defendant  appeals  from  a  judgment  for 
the  plaintiff.     The  facts  appear  in  the  opinion. 

Leake,  Shepard  &  Miller  and  J.  IV.  Terry  for  appellant. 

Bali  &  McCart  for  appellee. 
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Stayton,  C.  J. — On  February  27,  188^,  appellee  delivered 
to  the  Louisville  &  Nashville  Railway  Company  at  Decatur, 
Ala.,  several  car-loads  of  cattle  for  transportation  ^.^^ 

to  Fort  Worth,  Tex.  At  the  time  the  cattle  were 
shipped  a  written  contract  was  made,  the  first  part  of  which 
was  as  follows :  "Live  Stock  Contract.  Decatur,  Ala.,  Sta- 
tion,  Feb.  27,  1883.  Agreement  made  between  the  Louisville 
&  Nashville  Railroad  Company  and  its  connecting  lines,  of 
the  first  part,  and  W.  C.  Baird,  of  the  second  part,  witnesseth: 
That  whereas,  the  said  Louisville  &  Nashville  Railroad  Com- 

f)any  and  its  connecting  lines,  as  common  carriers,  transport 
ive  stock  only  as  per  above  tariff,  now,  in  consideration  that 
the  said  party  of  the  first  part  will  transport  for  the   said 

party  of  the  second  part  one  car-load  of  cattle  [ head, 

more  or  less]  from  Decatur  to  Fort  Worth,  Texas,  station  at 
the  rate  of  one  hundred  and  sixty-five  dollars  per  car-load, 
and  a  free  passage  to  the  owner  or  his  agent  on  tho  train  with 
the  stock  [if  shipped  in  car-load  quantities],  the  same  being  a 
special  rate,  lower  than  the  regular  rate  mentioned  in  the 
said  tariff,  the  said  party  of  the  second  part  thereby  relieves 
said  party  of  the  first  part  from  the  liability  of  a  common 
carrrier  in  the  transportation  of  said  stock,  and  agrees  that 
such  liability  shall  be  only  that  of  a  private  carrier  for  hire ; 
and  it  is  further  distinctly  understood  by  the  parties  hereto 
that  all  liability  of  the  said  Louisville  &  Nashville  Railroad 
Company  as  carriers  shall  cease  at  New  Orleans,  when  ready 
to  be  delivered  to  the  owner,  consignee,  or  carrier  whose 
line  may  constitute  a  part  of  the  route  to  destination.'*  The 
shipping  contract  contains  many  other  provisions  not  now 
necessary  to  refer  to,  and  is  signed  by  J.  W.  Golden,  **agent 
of  the  company,'*  and  by  appellee.  No  tariff  of  charges  re- 
ferred  to  is  found  in  the  record. 

The  substance  of  appellee's  petition  is  thus  correctly  stated 
in  brief  of  his  counsel :  "  Plaintiff's  petition  contains  two 
counts.  In  tne  first  count  he  alleges,  in  substance,  Petitioa. 
that  on  the  27th  day  of  February,  1883,  the  defend- 
ant, being  a  common  carrier  of  live  stock,  had  been,  and  was  at 
that  time,  doing  business  with  other  railway  companies  or 
connectinglines,  and  more  especially  With  the  Louisville  & 
Nashville  Railroad  Company,  the  Galveston,  Harrisburg  & 
San  Antonio  Railroad  Company,  the  Texas  &  New  Orleans 
Railroad  Company,  the  Louisiana,  Western  &  Morgan  Rail- 
road  Company,  and  the  Louisiana  &  Texas  Railroad  Com- 
pany ;  that  defendant  was  at  said  date  associated  with  said 
other  companies  and  lines  of  railroads  for  the  purpose  of  car- 
Tying  live  stock  and  other  freight  from  Decatur,  Alabama, 
to   Fort  Worth,   Texas,   and   that  these  different  railroads 
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formed  a  continuous  line  for  the  transportation  of  freight  be- 
tween said  points,  over  which  they,  each  and  all.  gave  through 
bills  of  lading,  and  contracted  with  shippers  for  through 
rates,  which  contracts  and  bills  of  lading  were  mutually  hon- 
ored, respected,  and  carried  out  by  said  railroad  companies, 
they  apportioning  the  receipts  among  themselves ;  that  on 
said  date  plaintiff  delivered  to  defendant,  and  defendant,  by 
and  through  the  said  Louisville  &  Nashville  Railroad,  as  its 
agent,  received  at  said  Decatur,  the  cattle  in  controversy,  to 
be  carried  to  Fort  Worth ;  that  said  defendant  and  its  con- 
necting lines,  in  violation  of  their  duty  as  common  carriers, 
and  contriving  and  intending  to  injure  him,  etc.,  acted  so 
negligently  in  the  carriage  of  said  cattle  that  they  were  de- 
layed, mistreated,  and  starved  to  the  extent  of  causing  the 
death  of  a  great  number,  and  injuring  the  remainder,  to  his 
damage  $4,190.  The  second  count  restates  the  same  cause 
of  action,  but  alleges,  in  detail,  that  defendant's  line  of  road 
proper  extended  from  Rosenberg  junction  to  Fort  Worth, 
and  proceeds  to  give  the  points  at  which  the  different  lines 
of  railroads  connected  with  each  other,  forming  a  line  from 
Decatur  to  Fort  Worth.  It  then  alleges  that  the  cattle  were 
delivered  to  the  L.  &  N.  R.  R.  at  Decatur,  to  be  transported 
from  there  to  New  Orleans,  and  from  thence  to  Fort  Worth; 
and  that  the  said  L.  &  N.  Ry.  agreed  and  undertook  to  carry 
same  to  Fort  Worth  for  the  price  of  $150  per  car-load ;  that 
said  L.  &  N.  Ry.  did  not  furnish  plaintiff  with  a  bill  of  lading 
for  his  cattle,  but  after  they  had  been  loaded  on  the  cars  pre- 
sented to  him  a  printed  contract,  and  required  him  to  sign 
the  same  before  the  cattle  were  shipped  out,  and  that  he  was 
forced,  in  order  to  get  his  cattle  shipped,  to  sign  same  ;  that 
by  the  terms  of  said  contract  the  liaDility  of  said  L.  &  N.  Ry. 
was  to  cease  at  New  Orleans,  but  that  there  was  no  provision 
in  said  contract  affecting  the  liability  of  any  of  the  other  lines 
of  railroad  which  might  carry  the  cattle  to  Fort  W  orth  ; 
that  said  cattle  were  thereupon  carried  by  said  L.  &  N.  Ry. 
to  New  Orleans,  where  they  were  delivered  to  the  L.  &  T. 
Ry.,  which  carried  them  to  Vermillionville,  and  delivered 
them  to  the  L.  W.  Ry.,  which  carried  them  to  Orange,  where 
they  were  delivered  to  the  T.  &  N.  O.  Ry.,  which  carried 
them  to  Houston,  where  they  were  delivered  to  the  G., 
H.  &  S.  A.  Ry.,  which  carried  them  to  Rosenberg,  where 
they  were  delivered  to  defendant  railway,  which  carried  them 
to  Fort  Worth  ;  that  at  said  place  of  Fort  Worth  defendant 
collected  from  plaintiff  all  the  freight  bills  and  feed  bills,  and 
all  other  charges  for  the  whole  route  ;  that  the  Morgan  road, 
•  which  took  his  cattle  at  New  Orleans,  did  not  give  him  any  bill 
of  lading  at  all,  nor  did  any  of  the  roads  between  New  Orleans 
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and  Fort  Worth  ;  that  these  last  named  roads,  from  New  Or- 
leans  to  Fort  Worth,  formed  a  continuous  and  connecting 
line  from  New  Orleans  to  Fort  Worth,  each  recognizing  and 
carrying  out  the  contracts  of  the  other,  and  making  through 
rates  over  the  other  roads  respectively,"  etc.,  "and,  in  sub- 
stance, that  the  damage  all  occurred  between  New  Orleans 
and  Rosenberg  junction.** 

Appellant  alone  was  sued,  and  among  other  defenses  it 
pleaded  that  neither  the  Louisville  &  Nashville  Railroad 
torapany,  nor  its  agents  at  Decatur,  Ala.,  had  the 
right  to  contract  with  plaintiff  for  transportation  »•'•»■•• 
ofhis  cattle  over  its  road ;  denied  that  the  company  or  its 
agents  had  made  a  contract  to  transport  cattle  over  de- 
fendant's line,  or  that  it  by  contract  was  bound  so  to  do,  but 
that  it  had  been  accustomed,  in  obedience  to  the  statutes  of 
this  state,  to  receive  cars  from  the  Galveston,  Harrisburg  & 
San  Antonio  Railway  Company  when  tendered  to  it,  whose 
connection  with  appellant's  road  was  shown ;  and  that  if  it 
received  the  cars  loaded  with  cattle,  as  alleged,  it  received 
them  at  Rosenberg  junction  in  cars  of  that  cornpany,  upon 
its  demand  that  they  should  be  transported  to  Fort  Worth 
by  appellant,  and  that  if  it  received  compensation  for 
such  services  this  was  not  through  any  copartnership  or 
other  contract  made  with  any  01  the  railway  companies 
named  in  plaintiff's  petition,  but  a  fair  and  reasonable  rate 
charged  by  it  for  services  rendered  in  acccordance  with  its 
statutory  obligation  to  transport  cars  of  other  companies,  and 
that  it  transported  the  cattle  to  Fort  Worth,  and  there  deliv- 
ered them  to  appellee,  without  injury  while  in  its  possession. 
In  the  next  paragraph  of  the  answer  the  defendant  pleaded 
the  contract  to  which  we  have  referred,  made  it  an  exhibit, 
claimed  the  benefit  of  any  of  its  provisions,  and  asserted  that 
the  express  limitation  to  the  effect  that  the  Louisville  &  Nash- 
ville Railroad  Company  should  not  be  bound  beyond  the 
terminus  of  its  own  line  for  the  performance  of  the  contract 
inured  to  the  benefit  of  any  carrier  over  whose  line  the  cattle 
passed ;  and  alleged,  if  the  cattle  were  injured  while  in  tran- 
sit, this  occurrecf  while  they  were  on  the  roads  of  other  com- 
panies. 

The  proof  showed  that  an  agent  of  appellee,  in  charge  of 
the  cattle,  was  given  free  transportation  by  the  several  roads 
over  which  the  cattle  passed,  and  that  appellant 
returned  him  in  the  same  manner  from  Fort  Worth  "*** 

so  far  as  its  line  extended.  The  evidence  shows  that  the  cat- 
tle were  carried  to  New  Orleans  without  injury,  and  that  en^ 
route  to  Fort  Worth  they  passed  over  the  several  railwavs,  as 
alleged  in  the  petition.    There  was  a  great  deal  of  evidence 
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on  behalf  of  plaintiff  to  show  that  the  cattle  received  very 
severe  treatment  at  New  Orleans,  and  between  New  Orleans 
and  Houston,  and  especially  in  the  yards  at  Houston  of  the 
Texas  &  New  Orleans  Railway,  and  that  a  number  of 
the  cattle  died,  and  the  remainder  arrived  at  Rosenberg, 
and  were  delivered  to  defendant,  in  a  very  bad  condition. 
There  was  no  evidence  to  contradict  these  facts.  Plaintiff 
offered  evidence  to  show  that  the  cattle  were  badly  treated 
at  Belton,  on  the  defendant's  line,  where  they  were  stopped 
to  be  watered  and  fed  ;  and  defendant  offered  evidence  tend- 
ing to  rebut  the  same.  Otherwise,  there  was  no  delay  or  in- 
jury attempted  to  be  proven  on  defendant's  line.  The  evidence 
shows  that  most  of  the  damage  was  done  on  the  railway  lines 
before  delivery  to  defendant.  When  the  cattle  reached 
Fort  Worth,  plaintiff  had  to  pay  the  agent  of  defendant  the 
whole  amount  of  the  freight  charges  and  feed  from  Decatur, 
Ala.,  to  Fort  Worth.  The  agent  of  defendant  collected  the 
money,  and  delivered  the  cattle  to  the  plaintiff.  The  money 
was  sent  by  the  agent  to  the  treasurer  of  the  defendant  at 
Galveston,  whose  business  it  was  to  settle  with  the  other 
companies.  The  cattle  came  all  the  way  from  Decatur  in 
the  cars  furnished  at  that  point  by  the  Louisville  &  Nashville 
Railway  Company.  Oscar  G.  Murray,  a  witness  for  defend- 
ant, testified  as  follows:  "During  the  year  1883,  I  resided  at 
Galveston,  Texas,  and  was  general  freight  agent  of  the  G., 
C.  &  S.  F.  Ry.  Co.  My  duties  and  powers  as  general  freight 
and  passenger  agent  01  the  defendant  were  to  fix  the  rates  to 
be  charged  for  freight  and  passengers  over  defendant's  road, 
and  to  make  such  arrangement  for  interchange  pf  traffic  with 
connecting  lines  as  from  time  to  time  became  necessary  or 
desirable.  I  had  occupied  this  position  with  defendant  since 
August  I,  1880.  It  was  my  duty  to  make  freight  rates  on  the 
contracts  of  the  character  referred  to  above.  Other  agents 
employed  by  defendant  under  the  direction  of  its  traffic  de- 

f)artment  were  authorized,  from  time  to  time,  to  make  rates 
or  freight  and  passengers  over  the  defendant's  road,  subject 
to  my  approval.  To  the  best  of  my  recollection,  the  defend- 
ant had  not,  during  the  year  1883,  or  at  any  previous  time 
thereto,  since  August  i,  1880,  any  freight  arrangement  or 
partnership  agreement  with  the  Louisville  &  Nashville  Ry. 
Co.  The  defendant  did  not  at  any  time  delegate  any  author- 
ity to  the  L.  &  N.  Ry.  Co.,  or  to  the  agent  of  that  company 
at  Decatur,  Ala.,  to  make  contracts  for  the  shipment  of  plaint- 
iff's cattle,  or  any  other  freight,  over  the  G.,  (J.  &  S.  F.  The 
defendant,  from  time  to  time,  announced  the  rates  at  which 
it  would  accept  upon  shipments  of  cattle  and  other  freight 
offered  it  for  transportation  by  other  railway  companies  con- 
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necting  with  it,  which,  together  with  the  usual  and  customary 
rules  regulating  the  receipts  of  freight  in  good  order,  and  the 
interchange  of  cars,  was  the  only  arrangement  which  existed 
during  the  year  1883  applying  to  traffic  received  at  Rosen- 
berg or  Houston  from  connecting  lines,  destined  to  Fort 
Worth.  The  defendant  was  under  no  contract  to  do  this  for 
the  L.  &  N.  Ry.  Co.,  but  acted  only  under  a  duty,  imposed 
by  the  law  of  Texas  upon  all  railroad  companies,  to  receive 
and  transport  the  cars  and  freight  offered  oy  all  connecting 
lines.  The  defendant's  facilities  for  shipping  freight  to  the 
territory  reached  by  its  lines,  and  the  rates  as  charged  upon 
traffic  received  from  connecting  lines,  were  made  known  from 
time  to  time  by  furnishing  such  rates  to  the  railway  compa- 
nies connecting  immediately  with  the  defendant  s  road,  and 
for  their  information  and  guidance.*' 

The  charge  given  by  the  court  made  the  liability  of  appel- 
lant for  injuries  resultmg  from  the  failure  of  duty  in  connect- 
ing lines  to  depend  on  tne  existence  of  a  partner- 
ship between  them,  but  contained  no  clear  statement  ^■"*™«."«"-' 
of  the  law,  which,  applied  to  the  facts,  would  enable  the 
jury  to  determine  whether  a  partnership  existed,  though  it 
may  have  contained  a  true  statement  of  the  law  applicable  to 
the  liability  of  joint  contractors,  not  partners,  for  failure  of 
duty  of  one  or  more  of  them.  Charges  were  asked  by  ap- 
pellant, and  refused  by  the  court,  which  would  have  enabled 
the  jury  correctly  to  determine  whether  a  partnership  ex- 
isted, but  the  charge  in  which  this  was  done  may  have  been 
faulty  in  another  respect. 

The  main  question  in  the  case  arises  on  an  assignment  of 
error  which  questions  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict  against  appellant.  The  contract  evidently 
was  one  for  the  transportation  of  the  cattle  from  Decatur, 
Ala.,  to  Fort  Worth,  Tex.,  and  it  bound  the  Louisville  & 
Nashville  Railway  Company  to  do  this,  through  its  own  and 
connecting  lines,  for  the  stipulated  price.  It  does  not  follow 
from  this,  however,  that  there  was  any  joint  obligation  rest- 
ing on  each  of  the  companies  over  whose  lines  the  cattle 
might  pass.  If  the  Louisville  &  Nashville  Railway  Company 
had  not  authority,  by  virtue  of  the  existence  of  a  partnership 
between  itself  and  the  other  lines  over  which  the  cattle  were 
to  pass,  or  by  virtue  of  an  agency  conferred  upon  it  by  the 
other  companies  empowering  it  to  make  a  contract  which 
would  bind  them  jointly,  then  the  contract  was  simply  the 
contract  of  the  company  that  made  it,  by  which  it  was  Dound 
to  transport  the  cattle  on  its  own  line  as  far  as  that  extended, 
and  beyond  that  to  furnish  transportation  through  other 
lines. 
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In  the  absence  of  stipulations  to  the  contrary,  the  com- 
pany making  the  contract  for  through  carriage  would  be 
responsible  for  a  loss  or  injury  occurring  on  con- 
J^JJJ^  necting  lines,  through  facts  that  would  fix  liability 
urHer.  OD  it  for  a  loss  Occurring  while  the  cattle  were  on 

its  own  line.  In  other  words,  its  liability  would 
be  that  of  a  common  carrier  through  the  entire  distance  the 
cattle  were  to  be  transported  under  the  contract.  The  com- 
pany making  the  contract,  however,  as  was  done  in  this  case, 
might  lawfully  contract  that  its  liability  as  a  common  carrier 
should  terminate  when  the  cattle  were  safely  transported 
over  its  own  line,  and  delivered  to  the  connecting  carrier. 
The  reason  for  this  is  that  a  common  carrier  is  under  no  ob- 
ligation to  contract  for  the  carriage  of  goods  beyond  its  own 
line,  and,  when  it  assumes  to  impose  an  obligation  on  itself 
for  the  further  transportation  of  freight,  this  must  be  done  by 
contract,  express  or  implied,  in  which  it  may  stipulate  that 
its  liability  as  a  common  carrier  shall  cease  with  the  safe  de- 
livery to  the  next  carrier  of  the  thing  to  be  carried.  In  the 
absence  of  partnership  or  authority  to  make  a  joint  contract 
binding  on  all  carriers  over  whose  lines  freight  is  to  pass, 
connecting  lines  are  but  the  agencies  employed  by  the  con- 
tracting carrier  to  perform  its  own  contract. 

That  a  contract  for  through  transportation  over  the  con- 
necting lines  of  several  railway  companies,  as  between  them- 
selves composing  a  partnership,  or  holding  them- 
tnlett^^i^'  selves  out  as  such,  is  binding  on  all,  and  one  respon- 
Benkip.  sible  for  the  act  of  another,  results  from  the  fact 

that  the  contracting  company  has  power  so  to  bind 
all.  It  is  upon  the  same  ground,  when  no  partnership  exists,, 
that  several  carriers  may-be  jointly  bound  by  a  contract  made 
by  one  in  the  exercise  of  an  agency  conferred  on  it  by  the 
others.  It  perhaps,  but  seldom,  if^  ever,  occurs  that  a  part- 
nership exists  between  several  railway  companies,  and  to  us 
it  is  evident  that  the  facts  proved  were  not  sufficient  to  show 
that  any  such  relation  existed  between  any  two  or  more  of 
the  companies  owning  the  lines  of  railway  over  which  ap- 
pellee's cattle  were  transported  ;  and  so,  if  we  exclude  the 
evidence  offered  by  appellant  from  our  consideration,  the 
evidence  as  clearly  fails  to  show  that  appellant  ever  did  any 
act  from  which  appellee  could  have  understood  that  any  c6- 
partnership  existed.  It  is  not  contended  that  there  is  evi- 
dence tending  to  show  that  appellant  had  expressly  empow- 
ered the  Louisville  and  Nashville  Railway  Company  to  make  a 
contract  by  which  it  would  be  jointly  bound  with  that  company 
or  any  other.  In  the  absence  of  proof  of  express  authority,, 
facts  may  be  shown  which  will  be  sufficient  to  authorize  a  jury 
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to  find  that  the  power  actually  existed,  but  we  do  not  find  such 
evidence  in  the  record  before  us.  The  contract  relied  on 
does  not,  in  terms,  purport  to  be  the  contract  of  appellant, 
but  does  purport  to  be  a  contract  between  the  company 
that  made  it  and  its  connecting^  lines  on  the  one  part,  and  the 
shipper  on  the  other.  Not  being  named  in  the  contract,  ap- 
pellant would  have  had  no  right  whatever,  when  the  cattle 
•reached  New  Orleans,  to  have  demanded  that  they  should  be 
sent  over  any  road  with  which  its  own  had  any  connection, 
unless  such  right  was  acquired  through  some  prior  arrange- 
ment with  the  company  that  executed  the  contract.  That 
company  might  have  sent  the  cattle  to  their  place  of  destina- 
tion through  any  other  connection  than  that  selected,  and  no 
carrier  over  whose  road  they  were  sent  would  have  had  any 
ground  for  complaint  against  that  company  or  appellee  by 
reason  of  anything  that  appears  in  the  contract. 

It  might  be  true,  however,  if  the  shipping  contract  was  in 
fact  made  for  the  benefit  of  appellant,  but  without  prior  au- 
thority, that  it  might  make  it  its  own  by  ratifica-  jutwcauoa. 
tion,  and  with  the  other  lines  thus  become  bound  ; 
but  ratification  cannot  be  presumed  against  appellant  from 
the  fact  that  it  received  the  cars  from  another  railway  com- 
pany, hauled  them  to  their  destination,  and  there  collected 
the  entire  sum  due  for  transportation.  A  railway  company 
cannot  be  held  to  have  ratified  a  contract  from  the  fact  that 
it  performed  some  of  the  services  contemplated  by  it,  when 
it  is  not  at  liberty,  contract  or  no  contract,  to  refuse  to  ren- 
der the  service.  At  the  time  the  cars  in  which  the  appellee's 
cattle  were,  were  received  by  appellant,  the  law  provided 
that  "  every  such  company  shall,  for  a  reasonable  compensa- 
tion, draw  over  their  railroad,  without  delay,  the  passengers, 
merchandise,  and  cars  of  every  other  railroad  company  wTiich 
may  enter  and  connect  with  their  railroad  ;*'  and  ft  provided, 
in  case  of  disagreement  as  to  compensation,  how  this  should 
be  adjusted.  Rev.  St.  art.  4251.  Article  4253,  Rev.  St.,  pro- 
vided penalty  for  failure  to  comply  with  the  provisions  of 
article  4251;  and  article  4255  further  provided  a  mode  by 
which  railway  companies  could  be  compelled  to  render  for 
other  companies  the  services  contemplated  by  article  4251. 
The  regulation  of  these  matters,  and  others  intimately  con- 
nected with  them,  has  been  extended  by  subsequent  legisla- 
tion.    Act  April  2,  1887,  Gen.  Laws,  no. 

In  the  face  of  such  legislation,  the  evidence  should  show 
something  more  than  that  a  through  shipment  was  made, 
which  would  require  the  freight  to  pass  over  several  lines  of 
railway  to  its  destination ;  that  a  price  was  fixed  for  the  en- 
tire transportation,  and  collected  oy  the  last  carrier, — before 
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it  ought  to  be  held  that  this  was  a  joint  contract  for  transpor- 
tation that  would  render  each  carrier  liable  for  failure  of  auty 
on  the  part  of  other  carriers  in  the  connected  lines.     So  far 
as  the  evidence  shows,  appellant  may  have  collected  and  re- 
tained a  sum  sufficient  to  cover  its  local  rates  from  Rosen- 
berg  to  Fort  Worth,  although  the  entire  sum  would  not  have 
given  the  same  compensation  per  mile  to  each  of  the  con, 
necting  lines ;  but  if  it  only  retained  out  of  the  gross  sum  re- 
ceived a  sum  in  proportion  to  the  number  of  miles  it  hauled 
the  cars,  this  would  not  aflFect  the  question,  unless  it  was 
dqne  in   pursuance   of  a  prior  contract,  voluntarily  made. 
The  manner  in  which  the  entire  sum  paid  for  the  carriage  of 
the  cattle  was  collected  was  doubtless  that  usual  and  most 
convenient  to  all  parties  interested,  and  it  very  fully  appears 
that  appellee  was  not  prepared  when  the  cattle  reached  their 
destination  at  once  to  pay  the  freight  due  on  them.     No  in- 
ference can  be  drawn  from  the  facts  proved  that  appellant 
collected  the  entire  freight  because  entitled  to  do  so  as  a 
joint  contractor,  rather  than  in  part  in  its  own  right,  and  as 
to  the  balance,  as  agent  for  the  other  carriers  who  had  assist- 
ed in  the  transportation.     The  law  compelled  appellant  to 
furnish  feed  for  the  cattle,  and  that  it  did  so,  anci  collected 
sum  due  therefor,  together  with  such  sum  as  other  carriers 
had  so  expended,  does  not  tend  to  show  that  a  partnership 
existed  between  any  of  them,  nor  that  they   were  joint  con- 
tractors, and  therefore  the  one  liable  for  the  failure  of  duty 
on  the  part  of  another.     Nor  does  the  fact  that  transportation 
may  have  been  given  bv  each  company  over  its  line  to  a  per- 
son  who  accompanied  tVie  cattle  on  their  way  to  and  return 
from  place  of  destination  tend  to  show  a  partnership  or  joint 
contract.     The  part  of  the  contract  which  limited  the  liabil- 
ity of  the  Louisville  &  Nashville  Railway  Company  as  a  com- 
mon  carrier  to  its  own  line,  which  it  might  lawfully  do,  is 
inconsistent  with  the  holding  that  the  contract  was  one  made 
by  a  member  of  a  partnership  or  joint  contractor;  and  if 
there  was  no  joint  liability  when  the  written  contract  was 
made,  when  did  it  come  into  existence,  and  whom  does  it 
bind?  According  to  appellee's  theory  of  the  case,  every  car- 
rier over  whose  line  the  cattle  passed  is  liable  for  an  injury 
received  by  them  while  on  any  one  of  the  lines  ;  but  the  con- 
tract declares  that  this  is  not  true  as  to  the  only  carrier  who 
was  bound  by  the  contract,  either  for  through  or  partial  trans- 
portation. 

Giving  due  weight  to  every  fact  proved  by  appellee,  we 
deem  them  insufficient  to  fix  liability  on  appellant  for  any 
injury  to  the  cattle  occurring  while  they  were  in  the  hands 
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of  Other  carriers  ;  and  the  evidence  offered  by  vappellant,  un- 
contradicted by  inferences  fairly  deducible  from  lacts  proved, 
or  by  the  direct  evidence  of  any  witness,  is  such  as  to  clearly 
show  that  the  Louisville  &  Nashville  Railway  Company  had 
no  power  to  bind  appellant  by  the  contract  made.  Appellant 
is  liable  as  a  common  carrier  to  appellee  for  any  injury  to  his 
cattle  while  in  its  possession,  unless  relieved  therefrom  by 
the  rules  applicable  to  the  transportation  of  that  kind  of 
property ;  but  this  is  the  extent  of  its  liability  under  the  facts 
proved.  The  court  below  should  have  granted  a  new  trial, 
and  for  its  refusal  to  do  so  its  judgment  will  be  reversed,  and 
the  cause  remanded. 


Exposition  Cotton  Mills 
Western  &  Atlantic  R.  Co. 

{Georgia  Supreme  Courts  October  9,  1889.) 

Connecting  Carriers— Statutory  Liability — Amendment  of  Declaration. — 
A  declaration  in  an  action  against  a  railroad  company  sought  to  recover 
damages  to  machinery  by  reason  of  defendants'  carelessness  and  negligence. 
Plaintiff  offered  an  amendment  alleging  that  defendant  had  received  the 
machinery  from  a  connecting  road  as  m  good  order,  and  was  therefore  liable 
under  Ga.  Code,  §  2084,  which  provides  that  in  the  case  of  connecting  rail- 
roads "  the  last  company  which  has  received  the  goods  as  *  in  good  order  ' 
shall  be  responsible  to  the  consignee  for  any  damage,"  Held,  that  as  the 
original  declaration  stated  a  cause  of  action  arising  at  common  law.  and 
the  amendment  a  purely  statutory  liability,  the  amendment  was  properly 
rejected  under  Ga.  Code,  §  3840,  which  declares  that  no  amendment  adding 
a  new  and  distinct  cause  of  action  shall  be  allowed,  unless  expressly  pro- 
vided for  by  law. 

Error  to  City  Court  of  Atlanta. 

Action  by  the  Exposition  Cotton  Mills  against  the  Atlanta 
&  Western  R.  Co.     The  case  is  fully  stated  in  the  opinion  : 
B.  F.  Abbott  for  plaintiff  in  error. 
Julius  L.  Brown  lor  defendant  in  error. 

BlandfcJRD,  J. — I.  The  plaintiff  brought  his  action  against 
the  defendant,  in  which  he  alleged  that  he  had  sustained  cer- 
tain  damages  to  machinery  by  reason  of  the  care- 
lessness and  negligence  of  the  agents  and  servants      <'•««' "tated. 
of  the  defendant.     When  this  case  was  here  before  at  the 
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October  term,  1888,  it  was  then  held  (81  Ga.  522,  35  Am.  & 
Eng.  R.  Cas.  602)  that  the  evidence  offered  b^  the  defendant, 
to  the  effect  that  the  damage  done  to  the  plaintiff's  property 
occurred  upon  a  connecting  line  of  railroad  before  the  same 
had  been  received  by  the  defendant,  was  admissible  as  a  de- 
fense to  the  action ;  there  being  no  allegation  in  the  declara- 
tion at  that  time  that  the  defendant  had  received  the  property 
as  in  good  order.  The  case  being  reversed,  and  coming  on 
for  another  trial  before  the  court  below,  the  plaintiff  offered 
an  amendment  to  the  declaration  to  the  effect  that  the  defend- 
ant had  received  the  property  from  a  connecting  road  as  in 
good  order.  This  amendment  was  demurred  to  upon  the 
ground  that  it  was  a  new  and  distinct  cause  of  action.  The 
court  sustained  the  demurrer,  and  the  amendment  was  reject- 
ed ^  and  this  ruling  is  excepted  to,  and  constitutes  one  of  the 
errors  complained  of  in  this  case. 

Section  3480  of  the   Code  provides  that  no  amendment 
adding  a  new  and  distinct  cause  of  action  shall  be  allowed, 

unless  expressly  provided  for  by  law.  The  orig- 
»r«"i!Hl"«7  inal  declaration  was  brought  by  the  plaintiff  for 
ftctioB.  damages  done  to  the  plamtin  s  property  by  the  de- 

fendant,  and  was  a  good  and  sufficient  declaration 
and,  upon  proper  proof,  the  plaintiff  could  have  recovered 
thereon.  But  the  amendment  offered  and  rejected  by  the 
court  seeks  to  recover  from  the  defendant  by  virtue  of  a  stat- 
ute of  this  state,  (Code,  §  2084,)  which  statute  provides  that, 
**  when  there  are  several  connecting  railroads  under  different 
companies,  and  the  goods  are  intended  to  be  transported  over 
more  than  one  railroad,  each  company  shall  be  responsible 
only  to  its  own  terminus,  and  until  delivery  to  the  connecting 
road.  The  last  company  which  has  received  the  goods  as  *in 
good  order'  [the  words  *in  good  order,'  it  will  be  observed, 
being  in  quotation  marks]  shall  be  responsible  to  the  con- 
signee for  any  damage,  open  or  concealed,  done  to  the  goods, 
and  such  companies  shall  settle  among  themselves  the  ques- 
tion of  ultimate  liability."  The  liability  of  this  company, 
according  to  this  amendment,  arises  alone  by  virtue  of  this 
statute.  The  original  declaration  showed  the  liability  of  the 
company  to  be  a  common-law  liability ;  and  now  it  is  proposed, 
by  the  introduction  of  this  amendment,  to  sue  the  company 
upon  a  statutory  liability.  We  are  therefore  of  the  opinion 
that  this  amendment  introduced  a  new  and  distinct  cause  of 
action  from  that  embraced  in  the  original  declaration,  which 
we  have  seen,  under  the  Code,  cannot  be  allowed  in  this  state. 
See  the  case  of  Parmelee  v.  Savannah  F.  &  W.  R.  Co.,  78  Ga. 

2.  The  next  error  assigned  is  the  decision  and  judgment  of 
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the  court  in  directing  a  verdict  for  the  defendant  and  judg- 
ment thereon.  We  think  this  was  error.  As  the 
case  then  stood,  the  court  should  have  awarded  a  ^■*»««»** 
nonsuit.  The  plaintiff  admitted  that  the  damage  to  the  prop- 
erty was  done  on  a  line  of  road  belonging  to  another  company, 
before  it  was  received  by  th6  defendant  company.  So  we 
affirm  the  judgment,  witn  direction  to  the  court  below  to 
cause  the  verdict  and  judgment  to  be  set  aside,  and  enter  a 
judgment  of  nonsuit  in  place  thereof. 


Memphis  &  Little  Rock  R.  Co. 

V. 

Kerr. 

{Arkansas  Supreme  Court,  November  2,  1889.) 

Stock-killing— Duty  of  Railroad  Company  to  Keep  Lookout. — A  railroad 
company  owes  no  duty  to  the  owner  of  stock  which  has  strayed  upon  its 
track,  except  to  use  ordinary  and  reasonable  care  at  the  time  to  avoid  in- 
jury to  it,  and  the  engineer  is  not  bound  to  keep  a  lookout  for  stock  upon 
the  right  of  way. 

Appeal  from  Circuit  Court,  Prairie  County. 
U.  M.  &  G,  B.  Rose  for  appellant. 
y.  S.  Thomas  for  appellee. 

Hughes,  J. — This  is  an  action  to  recover  damages  for  the 
killing  of  a  mule  by  the  appellant's  engine.     The  evidence  for 
appellee  tended  to  show  tnat  the  mule  was  grazing 
upon  the  railroad  track,  and,  when  the  train  ap-  ^^^ 

preached  within  about  150  feet  of  it,  it  ran  down  the  track 
about  75  yards,  and  was  struck  by  the  engine  and  killed  ;  that 
before  it  was  struck  the  whistle  was  sounded  several  times, 
but  that  the  speed  of  the  train  was  not  checked.  The  evi- 
dence for  the  appellant  tended  to  show  that  the  engineer  first 
saw  the  mule  when  it  came  on  the  track,  about  1 50  feet  ahead 
of  the  engine  ;  that  the  engineer,  upon  first  seeing  it,  sounded 
the  whistle,  and  called  for  brakes,  and  that  he  was  unable  to 
check  the  train  after  he  first  saw  it,  so  as  to  prevent  the  en- 
gine from  striking  the  mule ;   that  he  was  keeping  a  close 
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lookout  at  the  time.  Verdict  was  given  for  plaintiff.  A  mo- 
tion for  new  trial  was  overruled,  and  the  railroad  company 
excepted  and  appealed. 

The  court,  by  modifications  of  the  instructions  asked  for 
by  the  appellant,  charged  the  jury,  in  effect,  that,  if  the  proof 

showed  that  the  servants  of  the  company  in  charge 
xtgiifciBce  is  of  the  train  at  the  time  were  negligent  in  keeping 
^T'***'**^'   a  careful  lookout,  the  company  was  liable.     In  Lit- 

tie  Rock  &  Ft.  S.  R.  Co.  v,  Holland,  40  Ark.  336, 
19  Am.  &  Eng.  R.  Cas.  479,  this  court,  by  Judge  Smith  said  ; 
'*  Ordinary  care  in  the  management  of  their  trains  is  the  meas- 
ure of  vigilance  which  the  Taw  exacts  of  railroad  companies 
to  avoid  injury  to  domestic  animals,  and  this  means,  practi- 
cally, that  the  company's  servants  are  to  use  all  reasonable 
efforts  to  avoid  harming  an  animal,  after  it  is  discovered,  or 
might  by  proper  watchfulness  be  discovered,  on  or  near  the 
track."  if  the  intimation,  supra^  that  a  railroad  company  is 
liable  if  the  engineer  in  charge  of  the  train  when  stock  is  in- 
jured  "  might,  by  proper  watchfulness,  discover  the  animal, 
on  or  near  the  railroad  track,  in  time  to  avoid  injuring  it," 
means  that  a  railroad  company  owes  to  the  owner  of  stock 
that  stray  upon  its  track  a  duty  to  keep  a  lookout  to  prevent 
injuring  it,  it  states  the  rule  too  broadly.  In  Kansas  City  S. 
&  M.  R.  Co.  V,  Kirksey,  48  Ark.  366,  it  is  held  that  a  railroad 
company  owes  no  duty  to  the  owner  of  stock  which  has 
strayed  upon  its  track,  except  to  use  ordinary  or  reasonable 
care  at  the  time  to  avoid  injury  to  it,  and  that  the  engineer 
is  not  bound  to  keep  a  lookout  over  the  entire  right  of  way, 
and  to  apprehend  danger  when  an  animal  is  discovered  upon 
it.  The  question  as  to  the  duty  of  an  engineer  to  keep  a  look- 
out for  stock  upon  the  track  did  not  arise  in  the  case.  Each 
case  should  be  determined  upon  its  peculiar  circumstances. 
The  extent  of  the  duty  which  a  railroad  company  owes  to  the 
owner  of  stock  upon  its  track  is  that  the  engineer  in  charge 
of  the  train  at  the  time  shall  use  ordinary  or  reasonable  care, 
after  the  stock  is  discovered  by  him,  to  prevent  injury  to  it, 
and  this  nee^atives  the  idea  that  the  engineer  is  bound  to  keep 
a  lookout  for  stock.  Several  states,  among  them  Tennessee 
and  Alabama,  have  by  acts  of  their  legislatures  altered  the 
rule  by  making  it  the  duty  of  the  engineer  to  keep  a  lookout 
for  stock.  There  is  an  obligation  due  to  others  from  railroad 
companies  to  preserve  a  strict  lookout  while  running  their 
trains  ;  and  as  the  agents  of  the  company,  in  the  absence  of 
circumstances  leading  to  a  different  conclusion,  are  presumed 
to  keep  such  lookout,  it  is  a  fair  inference  of  fact  for  the  jury 
that  a  v**atchful  agent  will  see  stock  on  or  near  the  track,  and 
they  will  then  determine  whether  he  has  used  ordinary  or 
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reasonable  care  to  prevent  injury  to  it.  It  is  error  for  the 
court  to  instruct  a  jury  that  it  is  negligence  for  a  railroad 
company  to  fail  to  keep  a  lookout  for  stock.  Reverse  and  re- 
mand. 

Obligation  of  Railroad  Companies  to  Avoid  Injuring  Trespassing  Animals. 
— The  rule  of  the  common  law  that  the  owner  of  animals  is  obliged  to  keep 
Ihem  on  his  own  grounds,  and  is  a  wrongdoer  if  he  suffers  them  to  stray 
upon  the  ground  of  others,  is  followed  in  Delaware,  Indiana,  Kentucky, 
Maryland,  Massachusetts,  Michigan,  New  Hampshire,  New  Jersey,  New 
YorK,  Vermont  and  Wisconsin.  See  7  Am.  &  Eng.  Encyc.  of  Law,  890. 
This  rule  however,  has  not  been  adopted  in  Arkansas,  California,  Colora- 
do, Connecticut,  Georgia,  Illinois,  Iowa,  Mississippi,  Missouri,  North  Car- 
olina, Ohio.  South  Carolina,  Texas  and  West  Virginia;  and  in  these  states 
if  the  owner  of  lands  would  hkve  an  action  for  trespass  by  cattle,  he  must 
erect  and  maintain  a  sufficient  fence.  See  7  Am.  &  Eng.  Encyc.  of  Law, 
890 ;  Studwell  v.  Ritch,  14  Conn.  292  ;  Baylor  v,  Baltimore  &  6.  R.  Co.,  9 
W.  Va.  270. 

In  states  which  have  departed  from  the  common  law  rule,  it  is  generally 
held  that  railroad  companies  are  bound  to  exercise  reasonable  care  and 
diligence  to  avoid  injury  to  any  animals  which  may  be  upon  the  track  if 
the  track  has  not  been  fenced.  Mobile  &  O.  R.  Co.  v.  Williams,  53  Ala. 
595;  Richmond  v.  Sacramento  Val.  R.  Co.,  18  Cal.  351  ;  Central  R.  Co.  v, 
&vis,  19  Ga.  437 ;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Irish,  72  111.  404 ;  Il- 
linois Cent.  R.  Co.  v.  Baker,  47  111.  20$  ;  Illinois  Cent.  R.  Co.  v.  Middles- 
worth,  46  111.  494 ;  Illinois  Cent.  R.  (Jo.  v.  Wren,  43  /d.  77  ;  Parker  v,  Du- 
buque S.  W.  R.  Co.,  34  Iowa,  399;  Central  Ohio  R.  Co.  v.  Lawrence,  13 
Ohio  St.  66;  Alger  v  Mississippi  &  M.  R.  Co.,  10  Iowa,  268  ;  Kerwhacker  «/. 
Cleveland,  C.  &  C.  R.  Co.,  3  Ohio  St.  172  ;  New  Orleans,  J.  &  G.  N.  R.  Co. 
V.  Field,  46  Miss.  573;  Raiford  v.  Mississippi  Cent.  R.  Co.,  43  Miss.  233; 
Vicksburg  &  J.  R.  Co.  v,  Patton,  31  Miss.  156;  Washington  v,  Baltimore 
&  O.  R.  Co.  (W.  Va.),  10  Am.  &  png.  R.  Cas.  749 ;  Coyle  v,  Baltimore  & 
O.  R.  Ca,  II  W.  Va,  94;  Baylor  v,  Baltimore  &  O.  R.  Co.,  9  W.  Va.  270. 
A  contrary  rule  was  adopted  in  Illinois  in  Central  M.  T.  R.  Co.  v.  Rocka- 
fellow,  17  111.  541 ;  Illinois  Cent.  R.  Co.  v.  Reedy,  17  III.  580;  Great  West- 
cm  R.  Co.  V.  Thompson.  17  111.  131,  and  Chicago  &  M.  R.  Co.  v.  Patchin, 
16  111.  98  ;  but  these  cases  were  overruled  in  Illinois  Cent.  R.  Co.  v.  Mid- 
dlesworth,  46  111.  494.  And  the  same  rule  is  applicable  although  the  ani- 
mal having  been  allowed  to  go  at  large,  has  been  injured  at  a  highway 
crossing ;  Needham  v.  San  Francisco  &  S.  J.  R.  Co..  37  Cal.  409 ;  Isbell  v. 
New  York  &  N.  H.  R.  Co.,  27  Conn.  393  ;  Rockford,  R.  I.  &  St.  L.  R.  Co. 
V.  Rafferty,  73  111.  58 ;  Shuman  v.  Indianapolis  &  St.  L.  R.  Co.,  1 1  111.  App. 
472 ;  or  an  incorporated  town  or  other  place  where  the  company  is  not 
bound  to  fence  the  track.  Toledo,  W.  &  W.  R.  Co.  v.  McGinnis,  71  Illi- 
nois. 346,  Rockford,  R.  I.  &  St.  L.  R.  Co.  v,  Lewis,  58  111.  49.  It  would  ap- 
pear that  this  rule  applies  although  the  owner  of  the  animal  may  have  been 
guiltv  of  negligence,  or  even  of  positive  wrong  in  permitting  his  animals  to 
wanaer,  or  placing  them  upon  the  railroad  track.  Needham  v.  San  Fran- 
cisco &  St.  J.  R.  Co..  37  Cal.  409;  Rockford,  R.  I.  &  St.  L.  R.  Co.  v.  Irish, 
72  III.  404.  In  Cincinnati  &  Z.  R.  Co.  v.  Smith,  22  Ohio'St.  227,  the  court 
held,  that  although  the  track  in  that  case  had  been  fenced,  the  servants 
of  the  company  in  operating  its  trains,  were  bound  to  use  ordinary  care  to 
avoid  injury  to  animals  trespassing  on  the  railroad  ;  but  in  Alger  v.  Missis- 
sippi &  M.  R.  Co.,  10  Iowa  268,  it  was  declared  that  when  the  track  was 
properly  enclosed,  the  company  was  only  liable  for  gross  negligence. 

The  owner  of  domestic  animals  who  allows  them  to  run  at  large  in  the 
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neighborhood  of  an  unenclosed  railroad,  takes  the  risk  of  loss  and  injury 
to  them  by  unavoidable  accidents;  New  Orleans,  J.  &  G.  N.  R.  Gd.  v. 
Field.  46  Miss.  573 ;  Raiford  v.  Mississippi  Cent.  K.  Co.,  43  Miss.  233 ; 
Kerwhacker  v.  Cleveland,  C.  &  G.  R.  Co.,  3  Ohio  St.  172  ;  but  it  would  ap>- 
pear  that  the  only  risk  assumed  is  the  risk  of  accidents  which  might  not 
oe  avoided  by  orainary  care  and  watchfulness  on  the  part  of  the  agents  and 
employes  of  the  railroad  company  ;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Finley. 
(Ark.),  II  Am.&  Eng.  R.  Cas.  469  ;  and  railroad  companies  have  the  right 
to  run  their  trains  at  a  reasonable  speed  day  and  night,  being  controlled  by 
custom  and  the  exigencies  of  travel  and  freight,  and  not  in  any  degree  by 
the  liability  of  stock  to  wander  on  the  track  ;  Raiford  v.  Mississippi  Cent, 
R.  Co.,  43  Miss.  233.  But  they  are  bound  to  use  their  locomotives  with 
such  care  and  diligence  upon  tne  road  as  would  be  exercised  by  a  skillful, 
prudent  and  discreet  person  regarding  his  duty  to  the  company  and  hav- 
ing a  proper  desire  to  avoid  injury  to  property  alone;  the  road  and  liable  to 
be  exposed  to  danger;  New  Orleans,  J.  &  O.  N.  K.  Co.  v.  Field,  46  Miss. 
573.  It  has  been  declared  that  reasonable  care  on  the  part  of  railroad 
companies  is  such  care  and  prudence  in  running  their  cars  as  a  prudent 
man  enjg;aged  in  the  same  business  would  use  in  order  to  prevent  injury. 
Mississippi  Cent.  R.  Co.  v.  Miller,  40  Miss.  45  ;  Vicksburg  &  J.  R.  Co.  v. 
Patton.  31  Miss.  156  ;  McPheeters  v,  Hannibal  &  St.  J.  R.Co..  45  Mo.  22 ; 
Vickers  v.  Hannibal  &  St.  J.  R.  Co.,  42  Mo.  198 ;  Tarwater  v.  Hannibal  & 
St.  J.  R.  Co.,  42  Mo,  193;  Gorman  v.  Pacific  R.  Co.,  26  Mo.  441.  The 
Inquiry  in  case  of  iniury  to  cattle  where  the  track  is  not  fenced,  should  be 
whether  under  all  the  circumstances  of  the  case  the  defendant  exercised 
reasonable  and  proper  care  in  running  its  engine  to  avoid  injury  to  plaint- 
iff's cattle,  and  the  fact  that  the  rate  of  speed  was  greater  than  usual,  does 
not  tend  to  show  negligence  on  the  part  of  the  defendant.  Central  O.  R. 
Co.  V.  Lawrence,  13  Ohio  St.  66. 

In  some  of  the  states  in  which  the  common  law  rule  as  to  the  obligation 
of  the  owner  of  cattle  to  keep  them  within  bounds  has  been  adopted,  it 
has  been  held  that  there  can  be  no  recovery  for  injuries  to  cattle  except  the 
railroad  was  guilty  of  wantonness  or  willfulness  in  destroying  or  injuring 
them.  See  Darling  t/.  Boston,  &  A.  R.  Co.,  121  Mass.  118;  Maynard  v, 
Boston  &  M.  R.  Co..  115  Mass.  458;  McDonnell  v.  Pittsfield  &  N.  A.  R. 
Co.,  115  Mass.  564:  Eames  v.  Salem  &  A.  R.  Ca,  98  Mass.  560;  Williams 
-z/.  Michigan  Cent.  R.  Co.,  2  Mich.  259;  Vandegrift  t/.  Rediker,  22  N.  J.  L. 
185;  Price  V.  New  Jersey  R.  Co.,  31  N  J.  L.  229;  32  N.  J.  L.  19 ;  Spinner 
^.  New  York  Cent.  &  H.  R.  R.  Co.,  67  N.  Y.  153;  Munger  v,  Tonawanda 
R.  Co.,  4  N.  Y.  349 :  5  Denio  (N.  Y.)  255  ;  Bowman  v.  Troy  &  B.  R.  Co.,  37 
Barb.  (N.  Y,)  516;  Terry  'u.  New  York  Cent.  R.  Co..  22  Barb.  (N.  Y.)  574; 
Talmadge  v.  Rensselaer  &  S.  R.  Co.,  13  Barb.  (N.  Y.)  493;  Clark  v.  Syra- 
cuse &  U.  R.  CJo.,  1 1  Barb.  (N.  Y.)  1 12  ;  Mentges  v.  New  York  &  H.  R.  R. 
Co.,  I  Hilt.  (N.  Y.)  425  :  Drake  v.  Philadelphia  &  E.  R.  Co.,  51  Pa.  St.  240 : 
North  Pennsylvania  R.  Co.  v.  Rehman,  49  Pa.  St.  loi  ;  New  York  &  E.  R. 
Co.  V.  Skinner,  19  Pa.  St.  298;  Fisher  v.  Farmers'  Loan  &  Trust  Co..  21 
Wis.  74  ;  Bennett «/.  Chicago  &  N.  W.  R.  Co.,  19  Wis.  145  ;  Chicago  &  N. 
W.  R.  Co.  V.  Goss,  17  Wis.  428  ;  Pritchard  v.  La  Crosse  &  M.  R.  Co..  7  Wis. 
222 ;  Stucke  v,  Milwaukee  &  M.  R.  Co.,  9  Wis.  202.  And  this  is  so  even 
though  the  enclosure  in  which  the  cattle  were  confined  was  kept  well  fenced 
and  the  owner  was  guilty  of  no  actual  negligence  in  allowing  them  to  es- 
cape; Munger  z/.  Tonawanda  R.  Co.,  4  N.  Y.  340;  5  Denio  (N.  Y.)  225 .  nor 
does  the  company  incur  any  liability  although  it  has  omitted  to  fence  its 
track ;  Marsh  v.  New  York  &  E.  R.  Co..  14  Barb.  (N.  Y.)  364  ;  or  although  it 
may  have  been  guilty  of  negligence  in  failing  to  keep  its  cattle  guards  clear  of 
snow  and  ice  ;  Hance  ta  Cayuga  &  S.  R.  Co.,  26  N.  Y.  428  ;  and  it  has  been 
held  that  the  obligation  of  the  railroad  company  to  exercise  care  and  vigi- 
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lance  in  running  its  trains  for  the  safety  of  passengers,  and  for  the  purpose 
of  avoiding  injury  to  the  buildings  adjoining  the  track  is  not  available  to 
the  owner  of  an  animal  wrongfully  trespassing  upon  the  road  for  the  pur- 
pose of  establishing  the  company's  liability  for  injuries  to  it.  Tonawanda 
R.  Co.  z/.  Munger,  5  Denio  (N.  Y.)  255,  267. 

The  absolute  freedom  of  railroad  companies  from  responsibility  for  in- 
juries to  stock  wrongfully  upon  their  tracks,  is  not  however,  uniformly 
recognized  by  all  the  states  which  have  adopted  the  common  law  rule. 
Thus,  in  Vermont,  it  has  been  held  that  railroad  companies  are  bound  to 
exercise  such  care  and  prudence  to  avoid  injury  as  a  man  of  ordinary  pru- 
dence would  use  who  was  the  owner  of  both  the  railroad  and  the  cattle. 


Bemis  v,  Connecticut  &  P.  R.  Co.,  42  Vt.  375 ;  1  Am.  Rep.  339 ;  Quimby  z/. 
Vermont  Cent.  R.  Co.,  23  Vt.  387.  See  also  lackson  v,  Rutland  &  B.  R. 
Co..  25  Vt.  150;  60  Am.  Dec.  246;  Trowz/.  Vermont  Cent.  R.  Co.,  24  Vt. 
487.  And  in  Baltimore  &  O.  R.  Co.  v.  Mulligan,  45  Md.  486,  it  was  declared 
to  be  the  duty  of  the  railroad  company  to  exercise  reasonable  care  to  avoid 
injury  to  cattle  found  on  its  road,  although  they  might  be  there  through 
the  negligence  of  the  owner. 

In  Kentucky,  it  has  been  declared  that  the  paramount  duty  of  a  railroad 
company  through  its  agents  entrusted  with  the  conduct  of  a  train,  is  to  look 
to  the  safety  of  persons  and  property  thereon,  subordinate  to  which  is  the 
duty  to  avoid  unnecessary  injury  to  animals  straying  on  the  road :  Louis- 
ville &  F.  R.  Co.  2/.  Ballard.  2  Met.  (Ky.)  177.  I^  the  injury  could  have 
been  avoided  by  the  agents  of  the  compahjr  with  due  regard  for  the  safety 
of  the  train  and  its  contents,  the  company  is  liable  ;  Louisville  &  F.  R.  Co. 
V.  Milton,  14  B.  Mon.  (Ky.)  61,  and  the  fact  that  the  cattle  were  permitted 
to  run  at  large  will  not  preclude  a  recovery  if  the  company's  agents  fail  to 
observe  proper  care  and  diligence.  Kentucky  Cent.  R.  Co.  v,  Lebus,  14 
Bush  (Ky.)  518. 

In  Minnesota,  the  court  has  held  that  if  an  animal  is  on  the  track  by  the 
fault  of  the  owner,  he  takes  all  reasonable  risk  of  its  being  injured,  but 
that  the  company  is  bound  to  use  reasonable  care  to  avoid  injuring  it,  al- 
though it  is  not  Dound  to  presume  that  it  will  be  upon  the  track;  Dx:ke  v. 
Pirst  Division,  St.  P.  &  P.  R.  Co..  13  Minn.  350;  Witherell  v.  Milwaukee  & 
St.  P.  R.  (3o..  24  Minn.  410;  O'Connor  v.  Chicago,  M.  &  St.  P.  R.  Co.,  27 
Minn.  166 ;  and  by  the  exercise  of  reasonable  care  is  meant  making  the 
same  effort  to  avoid  injuring  an  animal  as  a  prudent  man  owning  both 
train  and  cattle  would  make  with  regard  to  both  ;  Witherell  v,  Milwaukee 
A  St.  P.  R.  Co..  24  Minn.  410 ;  but  the  duty  of  the  railroad  company  to 
have  a  proper  regard  to  the  safety  of  cattle  upon  the  track  is  subordinate 
to  the  duty  which  it  owes  as  a  carrier  for  the  protection  of  the  lives  of  those 
who  are  upon  the  train.  Witherell  v.  Milwaukee  &  St.  P.  R.  Co.,  24 
Minn.  410. 

In  Indiana,  where  the  owner  of  an  animal  has  been  guilty  of  such  negli- 
gence as  to  allow  it  to  stray  upon  the  track  of  a  railroad  at  a  point  where 
it  cannot  be  legally  fenced,  he  cannot  recover  unless  the  animal  was  killed 
by  the  gross  negligence  of  the  railroad  company.  Jeflfersonville  M.&  I.  R. 
Co.  2/.  UnderhilT,  48  Ind.  389;  Jeffersonville  M.  &  L  R.  Co.  v.  Huber,  42 
Ind.  173;  Indianapolis  C.  &  L.  R.  Co.  v,  Harter,  38  Ind.  557.  To  entitle 
the  owner  of  an  animal  killed  at  a  point  where  the  railroad  cannot  be  legally 
fenced  to  recover  therefor,  he  must  show  negligence  on  the  part  of  the  com- 
pany and  the  absence  of  neglig[ence  on  his  part ;  Jefferson ville  M.  &  I.  R. 
Co.  V,  Huber,  42  Ind.  173 ;  but  if  the  animal  is  wantonly  killed,  it  is  no  de- 
fense that  the  railroad  was  properly  fenced  at  the  place  where  the  killing 
occurred.  New  Albany  &  S.  R.  Qo.v.  McNamara,  1 1  Ind.  543.  In  Detroit. 
E.  R.  &  I.  R.  Co.  V.  Barton.  61  Ind.  293.  it  would  appear  to  have  been  held 
chat  if  the  engineer  could  have  avoided  the  killing  by  ordinary  diligence 
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^  on  his  part,  it  must  be  deemed  willful  and  that  the  company  is  liable. 

'  When  by  statute,  cattle  are  permitted  to  run  at  large,  no  CTeater  obligation 

is  thereby  imposed  upon  the  railroad  to  avoid  injuring  Uiem  than  rested 

upon  it  by  the  common  law.     Michigan,  S.  &  N.  I.  R.  Co.z/.  Fisher,  27  Ind. 

96. 

Same^Duty  to  K«ep  Lookout. — In  the  states  in  which  the  courts  have 
departed  from  the  common  law  rule,  it  is  generally  held  that  the  engineer 
is  bound  to  use  ordinary  care  and  diligence  to  discover  any  animals  upon 
the  track,  and  that  if  he  could  see  them  in  time  to  avoid  injury,  the  com- 
pany is  liable ;  Alabama  G.  S.  R.  Gd.  7'.  Powers  (Ala.)  19  Am.  &  Eng.  R. 
Gas.  502  ;  South  &  North  Alabama  R.  Co.t/.  Williams,  65  Ala.  74;  Memphis 
&  L.  R.  Co.  V,  Sanders  (Ark.),  19  Am.  &  Eng.  R.  Gas.  497;  Little  Rock  & 
Ft.  S.  R.  Go.  V,  Finley  (Ark.),  1 1  Id,  469  ;  Denver  &  R.  G.  R.  Go.  v,  Hen- 
derson (Colo.),  31  Id.  559;  Rockford,  R.  I.  &St.  L.  R.  Go.  v.  RafTerty,  73  IlL 
58;  Paris  &  D.  R.  Co.t'.  Mullins,  66  111.  526;  Rockford,  R.  I.  &  St.  L.  R. 
Co.  V.  Lewis,  58  111,  49;  Chicago  &  N.  W.  R.  Go.  v.  Barrie,  55  111.  226; 
Chicago,  B.  &  Q,  R.  Co.  v,  Gauffman,  38  111.  424 ;  Shuman  v,  Indianapolis 
&  St.  L.  R.  Co.,  1 1  III.  App.  472 ;  Kansas  City,  Ft.  S.  &  G.  R.  Go.  v.  Mines 
(Kan.),  i9Am.  &  Eng.  K.  Gas.  495;  Missouri  Pac.  R.  Go.  v.  Reynolds 
(Kan.),  13  Id,  510;  Missouri  Pac.  R.Co.  v.  Wilson  (Kan.),  11  Id.  447;  Fos- 
sier  V,  Moi^n's  Louisiana  &  T.  R.  Co.,  i  McGloin  (La.),  349 ;  Cincinnati  & 
Z.  R.  Co.  V,  Smith,  22  Ohio  St.  227  ;  Washington  v.  Baltimore  &  O.  R.  Ox, 
(W.  Va.),  10  Am.  &  Eng.  R.  Gas.  749;  Baylor  2/.  Baltimore  &  O.  R.Co..  9  W. 
Va.,  270 ;  and  a  simlar  rule  has  been  adopted  in  Kentucky  and  Vermont 
where  the  common  law  is  followed  ;  Kentucky  Gent.  R.  Co.  v,  Lebus,  14 
Bush  (Ky.),  518;  Louisville  &  N.  R.  Go.  v,  Wamscott,  3  Bush  (Ky.)  149; 
Bemis  v.  Connecticut  &  P.  R.  Co.,  42  Vt.  375 ;  i  Am.  Rep.  339.  But  in  de- 
termining whether  the  engineer  kept  a  proper  lookout,  the  jury  must  con- 
sider his  other  duties  which  may  interfere  with  the  constancy  of  observa- 
tion ;  East  Tennessee  V.  &  G.  K.  Go.  v.  Bayliss  (Ala.),  19  Am,  &  Eng.  R. 
Gas.  480 ;  and  the  requirement  to  keep.a  lookout  is  met  when  hebestowson 
the  service  the  watchfulness  which  his  other  duties  would  allow  a  prudent 
person  to  give  it ;  East  Tennessee,  V.  &  G.  R.  Go.  v.  Bayliss  (Ala.).  22  Am. 
&  Eng.  R.  Gas.  596 ;  and  the  mere  fact  that  the  engineer  did  not  discover 
the  animals  until  the  engine  was  close  upon  it,  is  not  sufficient  to  show 
want  of  ordinary  care.  Bemis  v,  Connecticut  &  P.  R.  R.  Co., 42  Vt.  375  ;  i 
Am.  Rep,  339.  The  fact  that  the  railroad  was  fenced  at  the  place  of  col- 
lision with  the  trespassing  animals,  is  a  circumstance  to  be  considered  in 
connection  with  other  circumstances,  in  determining  whether  the  engineer 
was  guilty  of  negligence  in  not  looking  ahead  and  discovering  the  danger 
in  time  to  avoid  it ;  Cincinnati  &  Z.  R.  Go.  v.  Smith.  22  Ohio  St.  227  ;  and 
the  jury  may  also  take  into  consideration  in  determining  the  question  of 
negligence,  the  imperfect  light  and  fog  which  existed  at  the  time  of  the  col- 
lision ;  St.  Louis,  1.  M.  &  S.  R.  Co.  v,  Vincent,  36  Ark.  451 ;  but  the  com- 
pany is  not  bound  to  run  the  train  at  such  a  rate  of  speed  that  it  may  be 
stopped  within  the  distance  at  which  the  headlight  of  the  locomotive  would 
discover  objects  upon  the  track,  and  the  question  of  recklessness  or  excess- 
ive speed  must  be  determined  by  all  the  facts  and  circumstances  of  the 
case.  Louisville  &  N.  R.  Co.  v,  Milam.  9  Lea  (Tenn.),  223.  The  operation 
of  a  train  with  the  engine  behind  was  held  not  to  be  negligence  where  a 
man  was  stationed  at  the  front  end  to  keep  watch  and  the  train  was  mov- 
ing slowly.     Falconer  v,  European  &  N.  A.  R.  Co..  i  Pugsley  (N.  B.)  179. 

In  Minnesota,  where  the  common  law  rule  is  followed,  it  has  been  held 
that  the  engineer  is  not  bound  to  keep  a  lookout  for  animals  wrongfully  upon 
the  track,  and  that  the  owner  of  the  animals  cannot  recover  on  the  ground 
of  the  neglect  of  the  company  to  fulfill  the  dutv  which  it  owes  its  passcn- 

fers  to  use  watchfulness  and  diligence  to  avoid  injury  to  them.    Locke  v. 
irst  Division,  St.  P  &.  P.  R.  Co.,  15  Minn.  350. 
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Stock-killing^Duty  of  Engineer  to  Keep  Lookout— I nstructions.— Where 
the  court  charged  the  iury  that  "  the  law  required  the  engineer  to  keep  a 
steady  lookout  ahead  for  obstructions  on  the  track/'  such  instruction  must 
be  construed  as  imposing  a  relative,  and  not  an  absolute  duty,  and  if  the 
defendant  believed  that  such  charge  would  tend  to  mislead  the  jury,  he 
ought  to  require  a  counter-charge  making  prominent  the  fact  that  other 
duties  besides  that  of  keeping  a  lookout  for  obstructions  devolved  upon 
the  engineer.  Western  Ry.  of  Alabama  v,  Lazarus,  Ala.  Sup.  Ct.,  Dec.  19. 
1889.  SOMERVILLE,  T.,  who  delivered  the  opinion  of  the  court,  said : 
•'  The  court  charged  the  jury  that  *  the  law  required  the  engineer  to  keep 
a  steady  lookout  ahead  for  obstructions  on  the  track,'  and  to  this  charge 
exception  was  taken.  We  have  said,  in  discussing  this  subject,  that  'a 
watcnful  lookout  must  be  steadily  maintained  for  the  discovery  of  obstruc- 
tions on  the  track,'  and  that  *  a  failure  to  maintain  a  steady  lookout  is  it- 
self culpable  negligence.'  Mobile  &  G.  R.  Co.  v.  Caldwell,  83  Ala.  196. 
These  expressions  are  substantially  synonymous  in  meaning  with  that  used 
by  the  court ;  and,  if  their  tendency  was  to  mislead  the  jury,  this  should 
have  been  corrected  by  requesting  a  counter  charge  making  prominent 
the  fact  that  other  duties  besides  that  of  keeping  a  lookout  for  obstruc- 
tions devolve  on  the  engineer,  which  may  often  prevent  the  constancy 
of  his  uninterrupted  observation,  and  that  a  proper  attention  to  these  du- 
ties would  not  impute  negligence.  A  'steady  lookout'  must  not  be  con- 
strued to  be  an  absolute,  but  a  relative  duty.  The  tendency  of  the  first 
chara;e  may  have  been  misleading,  but  the  charge  itself  was  not  errone- 
ous.' 

Same — Lookout — Animals  in  Proximity  to  Track. — It  is  error  to  chaise  the 
court  that  it  was  the  duty  of  the  engineer  to  use  all  proper  means  to  pre- 
vent injury  to  the  cow  if  he  saw,  or  ought  to  have  seen  her  in  dangerous 
proximitv  to  the  track,  and,  that  under  the  circumstance,  he  ought  to  have 
slowed  the  train.  Western  Ry.  of  Alabama  v.  Lazarus,  Ala.  Sup.  Ct.,  Dec. 
19,  1889.  The  court  said :  "  To  say  that  the  presence  of  animals  in  dan- 
gerous proximity  to  a  railroad  track  would  call  for  the  same  exercise  of 
diligence  as  if  they  were  actually  on  the  track  would  be  an  incorrect  state- 
ment of  the  law.  The  statute  provides  that  the  engineer  must,  *  on  per- 
ceiving any  obstruction  on  the  track,  use  all  the  means  within  his  power, 
known  to  skillful  engineers,  such  as  applying  brakes  and  reversing  engine, 
in  order  to  stop  the  train.'  Code  1886,  §  1144.  The  railroad  company  is 
made  liable  for  any  injury  to  perspns  or  stock,  or  other  property,  resulting 
from  a  failure  to  comply  with  this  requirement,  or  from  any  other  negli- 
gence on  the  part  of  the  company  or  its  agents.  Id.  §  1 147.  We  may  sup- 
pose a  case  where  animals  are  in  dangerous  proximity  to  the  track  when 
discovered,  but  the  reasonable  indications  are  that  they  are  about  to  move 
out  of  the  range  of  danger.  In  such  event  there  would  be  no  duty  to 
stop  the  train.  Such  requirement  would  be  both  unnecessary  and  unrea- 
sonable. The  duty  to  check  the  train  would  exist  only  where  the  en^neer 
cither  discovered,  or,  by  the  use  of  due  diligence,  ought  to  have  discov- 
ered, the  animal  in  dangerous  proximity  to  the  track,  and  under  circum- 
stances indicating  either  that  it  would  be  likely  to  move  on  the  track,  or 
else  probably  be  mjured  if  it  remained  stationary.  Western  R.  Co.  v.  Sis- 
trunk,  85  Ala.  352." 

Same— Probability  of  Cattle  Being  on  Crossing. — Plaintiff  claimed  dam- 
ages for  the  killing  of  nine  cattle  at  different  times  at  the  same  point  in  a 
period  of  two  years.  The  evidence  showed  that  the  train  which  struck  the 
cattle  was,  on  each  oftheximes  named,  running  on  its  usual  schedule  time,  and 
at  the  rate  of  35  to  38  miles  an  hour ;  that  the  air  brakes  were  in  p)erfect  order; 
that  the  usual  signals  for  the  crossing  w^ere  given;  that  the  headlight  on 
the  engine  was  burning;  and  that  the  cattle  were  seen  by  the  engineer 
40  A.  &  E.  R.  Gas.— 12 
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in  charge  of  the  entwine  when  it  was  about  300  or  350  feet  from  the  cross- 
ing; that  they  could  not  have  been  discovered  by  the  aid  of  the  head- 
ligiit  at  a  greater  distance ;  and  that  it  was  much  more  dangerous  to  the 
safety  of  the  train  to  attempt  to  stop  and  strike  an  obstruction  like  cattle 
at  a  slow  rate  of  speed  than  to  keep  up  the  speed.  It  lurther  appeared 
that  the  train  could  not  have  been  stopped  so  as  to  avoid  the  collision 
unless  it  was  slowed  down  to  a  sf)eed  not  to  exceed  1 5  miles  an  hour  be- 
fore nearing  the  crossing.  Ht'i(f,  that  the  evidence  was  not  sufficient  to 
show  negligence  on  the  part  of  the  defendant,  and  that  plaintiff  could  not 
recover  simply  on  the  ground  that  the  speed  of  the  train  should  have  been 
reduced  because  cattle  were  likely  to  be  on  the  crossing.  Connyers  v.  Sioux 
City  &  P.  R.  Co,,  Iowa  Sup.  Ct..  Oct.  11, 1889. 


Carlton 


V. 

Wilmington  &  Weldon  R.  Co. 

{North  Carolina  Supreme  Courts  December  g^  1889.) 

Animals— Obligation  to  Keep  Lookout.— In  an  action  for  negligently  kill- 
ing a  horse  the  court  properly  refuses  to  charge  that  the  engineer  is  not  re- 
quired to  stop  his  train  when  persons  are  on  the  ground  near  the  track, 
and  that  greater  care  need  not  be  shown  when  live  stock  is  in  a  similar  po- 
sition, and  properly  instructs  the  jury  instead,  that  it  was  the  duty  of  the 
engineer  to  keep  a  lookout  for  stock  on  the  track,  and  when  discovered  to 
use  all  the  means  he  could,  consistent  with  the  safety  of  the  passengers,  to 
avoid  injuring  or  killing  the  stock. 

Same— Degree  of  Care  Required  of  Engineer. — A  request  for  an  instruc- 
tion that  if  the  defendant  proves  he  made  every  effort  to  stop  the  train  and 
avoid  the  accident,  after  the  horse  was  discovered,  there  was  no  negligence, 
is  properly  modified  by  making  the  test,  not  whether  proper  effort  was  used 
after  the  horse  was  discovered,  but  after  by  the  exercise  of  a  proper  lookout 
he  could  have  been  discovered. 

Appeal  from  Superior  Court,  Duplin  County. 

Action  by  W.  C.  Carlton  against  the  Wilmineton  &  Wel- 
don R.  Co.  to  recover  damages  for  negligently  killing  plaint- 
ifl*s  mare.  The  jury  returned  a  verdict  for  th'e  plaintiff,  and 
judgment  having  been  entered  thereon,  the  defendant  ap- 
pealed. 

Haywood  &  Haywood  for  appellant. 

W.  R.  Alien  for  appellee. 

Clark,  J,— It  was  not  controverted  on  the  cviaence  tnac 
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the  plaintifl's  mare  was  knocked  off  a  railroad  embankment  in  , 
the  day  time  by  defendant's  passenger  train,  and  p^^ 

killed.  The  plaintiff's  eviaence  tended  to  show 
that  the  mare,  by  a  proper  lookout,  could  have  been  seen  by 
the  engineer  a  distance  of  a  mile  and  a  half,  the  railroad  be- 
ing very  straight  at  that  point,  and  running  through  a  level 
country.  One  of  the  plaintiff's  witnesses  testified  that  he  saw 
the  mare  on  the  embankment,  on  the  walk  by  the  side  of  the 
track,  when  the  train  was  a  half  mile  off;  that  the  embank- 
ment was  150  yards  long,  10  feet  hi^h,  and  very  steep  ;  that 
the  whistle  did  not  blow  till  the  engine  was  within  50  yards 
of  the  mare ;  that  she  jumped,  and  almost  immediately  was 
struck  by  the  train;  and  tnat  no  effort  was  made  to  stop  the 
train  or  slacken  its  speed.  The  testimony  of  defendant  went 
to  show  that  the  mare  came  up  the  embankment  20  yards 
ahead  of  the  engine,  and  too  late  to  stop  the  train,  which 
could  not  have  been  stopped,  at  the  rate  it  was  going,  under 
350  yards.     There  were  no  exceptions  to  the  evidence. 

The  instructions  asked  by  defendant  were  given  by  the 
court,  except  the  following:  First,  It  is  not  required  of  an 
engineer  in  running  trains  to  stop  his  train  when  i„trucUoB». 
]>ersons  are  on  the  ground  near  the  track,  nor  is 
there  greater  deference  due  to  live  stock  than  to  human  be- 
ings. Second.  If  the  defendant  used  every  effort  to  stop  the 
train  and  avoid  the  accident  after  the  mare  was  discovered, 
then  there  was  no  negligence,  and  the  plaintiff  cannot  re- 
cover. Third.  If  an  engmeer  in  charge  of  the  locomotive 
drawing  a  train  discovers  cattle  either  upon  the  track,  or  ap- 

Eroaching  the  same,  as  if  they  were  coming  upon  the  track, 
lows  his  whistle,  reverses  his  engine,  and  does  all  in  his  pow- 
er to  stop,  and  fails  to  do  so,  he  is  not  negligent,  and  the  plaint- 
iff cannot  recover. 

The  court,  in  lieu  thereof,  instructed  the  jury  that  **  it  was 
the  duty  of  the  defendant  to  keep  a  lookout  for  stock  on  the 
track  in  daylight,  and  when  discovered  to  use  all  the  means  ' 
it  could,  consistent  with  the  safet)r  of  the  passengers  and  the 
operators  on  the  train,  to  avoid  injuring  or  killing  them  ;  that 
the  main  questions  for  the  jury  in  this  case  were:  (1)  Was 
the  horse  on  the  track  of  the  defendant  company  sumcieiitly 
long,  after  she  could  by  the  exercise  of  an  ordinarily  dili- 
gent outlook  be  seen  by  defendant  or  its  employes  running 
the  train,  to  have  been  discovered,  for  the  train  to  have  had 
its  speed  slackened,  or,  if  necessary  to  prevent  the  killing, 
stopped?  (2)  Were  all  the  means  that  could,  with  safety  to 
the  passengers  and  operators,  have  been  used,  used  by  the 
defendant,  after  the  horse  could  by  an  ordinarily  diligent  out- 
look have  been  discovered,  to  prevent  the  killing.     (3)  The 
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question  as  to  the  time  the  horse  was  discovered  on  the  track 
by  the  engineer  or  other  employes  of  the  defendant  company 
is  not  when  it  was  actually  seen,  but  when,  by  the  exercise  of 
ordinary  care  and  diligence  in  looking  out,  it  could  have  been 
seen ;  and  this  is  a  question  of  fact  for  the  jury  to  find  from 
the  evidence ;  and  the  burden  is  upon  the  plaintiff  to  show  to 
their  satisfaction,  by  a  preponderance  of  the  testimony,  that 
the  outlook  was  not  sucn  as  it  should  have  been  under  the  in- 
structions above  given,  and  that  in  consequence  of  the  negli- 
gence of  the  defendant  the  horse  was  killed.  (4)  If,  by  an 
ordinarily  careful  outlook,  the  horse  could  have  been  dis- 
covered m  time  to  have  allowed  the  train  to  be  stopped  be- 
fore killing  the  horse,  and  it  was  not  so  stopped,  it  would  be 
neglig^ence,  and  the  plaintiff  would-be  entitled  to  a  verdict  on 
the  first  issue,  and  your  verdict  should  be,  *  Yes :'  provided 
you  find  from  the  evidence  that  the  horse  was  on  tne  top  of 
the  embankment.  (5)  If  the  iury  find  from  the  evidence  that 
the  horse  came  upon  the  track  or  embankment  of  the  defend- 
ant company  too  near  the  engine  and  cars  for  the  engineer, 
by  the  use  of  the  appliances  under  his  control,  and  which  he 
could  use  with  safety  to  the  passengers  and  employes,  to  stop 
the  train,  before  striking  the  horse,  they  will  answer  the  first 
issue,  *No.*" 

The  defendant  assigns  as  error  the  failure  to  give  the  in- 
structions asked,  and  the  instructions  as  given. 

The  first  prayer  for  instruction  asked  and  refused  is  based 
upon  the  idea  that  live-stock  on  the  approach  of  the  locomo- 
tive will  show  the  same  judgment  and  discretion 
Proximitjof    as  human  beings  under  the  same  circumstances, 
track!**  **  I^  ^^s  reasonably  certain  that  the  horse  would 

be  frightened,*'  said  the  late  chief  justice  in  Snow- 
den  V.  Norfolk  S.  R.  Co.,  95  N.  Car.  93,  **  when  he  saw  what 
was  rapidly,  in  appearance,  coming  upon  him,  and  would  not 
remain  quiet  when  it  passed  within  three  feet  of  him.  He 
would  be  quite  as  apt,  as  he  did  in  fact,  after  rushing  a  short 
distance  along  the  ditch,  to  leap  upon  the  road,  as  upon  the 
opposite  bank.  This  possible,  if  not  probable,  action  would 
suggest  itself  to  any  careful  and  considerate  person,  and  the 
necessity  of  being  on  the  lookout,  and  taking  proper  precau- 
tions, such  as  slowing  the  locomotive,  to  guard  against  mis- 
hap and  danger.'*  But  the  proposition  is  too  reasonable  to 
need  citation  or  discussion. 

The  charge  as  given,  in  lieu  of  the  first  prayer,  is  correct. 

The  second  prayer  for  instruction  was  substantially  given, 

with  the  proper  modification,  that  the  test  was  not 

k^ifont  ^^^    whether  proper  effort  was  used  "  after  the  mare  was 

discovered,  but  after,  by  the  exercise  of  a  proper 

outlook,  she  could  have  been  discovered."     Wilson  v,  Norfolk 
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&  S.  R.  Co.,  90  N.  Car.  69,  19  Am.  &  Eng.  R.  Cas.  453. 

The  third  prayer  was  substantially  given.  The  defendant 
has  no  ground  to  complain  because  the  exact  language  of  its 
prayer  is  not  given,  if  it  is  substantially  given. 
State  V,  McNeill,  92  N.  Car.  812  ;  Con  well  v.  Mann,  ^^^^ 
100  N.  Car.  234.  Indeed,  the  charge  as  given  is  liiJi^cUoM. 
open  to  the  exception  that  it  is  too  favorable  for 
defendant  in  that  the  jury  were  instructed  that  the  burden 
was  on  the  plaintiff  to  show  that  the  horse  was  killed  in  con- 
sequence  01^  the  negligence  of  the  defendant.  The  action 
having  been  brought  within  six  months  after  the  cause  of 
action  accrued,  the  statute  raised  a  presumption  of  negligence 
on  the  part  of  the  defendant,  and  the  burden  is  on  it  to  rebut 
such  presumption.  Code,  §2326;  Pippen  t/.  Wilmington,  C. 
Si  A.  R.  Co.,  75  N.  Car.  54;  Wilson  v.  Norfolk  &  S.  R.  Co.,  90 
N.  Car.  69,  19  Am.  &  Eng.  R.  Cas.  453.  There  is  no  error  in 
the  refusal  01  instructions,  nor  is  there  any  in  the  charge  as 

fiven,  of  which  the  defendant  can  complain.  It  is  proper, 
owever,  to  say  that  a  general  exception  to  a  "charge  as 
given,*'  without  specifying  error,  will  not  be  considered  in 
this  court.  This  has  been  repeatedly  held  by  this  court  in 
numerous  decisions,  and  has  been  reaffirmed  in  Dugger  v, 
McKesson,  100  N.  Car.  i ;  Hammond  v.  Schiff,  100  N.  Gar. 
161.     No  error.    Affirmed. 


Stock-killing — Evidence  as  to  Care  Exercised  by  Engineer. — In  an  action 
to  recover  damages  for  the  killing  of  stock,  the  engineer  ought  to  be  asked 
to  testify  as  to  nis  acts  in  attempting  to  avoid  the  injury,  and  the  court 
properly  disallows  a  question  asking  him  whether  he  did  all  in  his  power 
to  prevent  the  striking  of  plaintiff's  stock.  Bullington  v,  Newport  News  & 
M.  V.  R.  Co..  W.  Va.  Ct.  App..  June  24.  1889. 


Kansas  City,  Fort  Scott  &  Gulf  R.  Ca 

V. 

BURGE. 

(Kansas  Supreme  Courty  December  8,  1888,  and  May  10,  1889.) 

Stock-killing — Venue — Averment  and  Proof  of  Place  of  Killing. — In  a  stat- 
utory action  to  recover  the  value  of  a  colt  killed  by  a  railroad  company  in 
the  operation  of  its  trains,  the  pleading  must  allege,  and  the  evidence 
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show  affirmatively,  that  the  action  is  brought  in  the  county  in  which  the 
animal  was  killed. 

Same — Judicial  Notice  of  County  in  Which  Locality  is  Situated. — ^Judicial 
notice  will  be  taken  of  the  location  of  Fort  Scott,  and  of  the  boundaries 
of  Bourbon  county,  and  also  that  a  place  two  miles  distant  trom  Fort 
Scott  is  within  that  county. 

Same— Attorney's  Fee — Sufficiency  of  Petition. — To  recover  an  attorney  s 
fee  under  the  railroad  stock  law,  it  is  not  essential  that  the  plaintiff 
should  state  in  his  pleading  that  the  employment  of  an  attorney  in  the  case 
was  necessary.  A  full  statement  of  the  facts  concerning  the  injury  and  a 
prayer  for  an  attorney  s  fee  will  sustain  such  a  recovery. 

Same— Animal  Killed  Upon  Crossing— Liability. — In  an  action  against  a 
railroad  company  to  recover  the  value  of  a  colt,  it  appeared  that  the  fence 
along  the  track  was  defective,  and  that  the  defect  was  known  to  the  com- 
pany. The  animal  was  in  the  pasture  adjoining  the  track  in  the  evening, 
and  about  9  o'clock  at  night  was  struck  by  the  engine  and  killed.  Wit- 
nesses testified  that  the  hair  of  the  colt  was  found  on  the  posts  at  a  nar- 
row gap  in  the  fence  through  which  the  colt  crowded  and  that  its  tracks 
could  b6  seen  leading  to  the  railway  and  down  the  track  to  a  crossing 
where  it  was  killed.  Plaintiff  sought  to  recover  on  the  ground  that  the 
colt  ran  ahead  of  the  en^^ne  into  a  cattle  guard,  and  was  there  struck 
and  thrown  out  on  the  highway  where  it  was  found.  The  engineer  and 
fireman  testified  that  it  was  standing  on  the  crossing  of  the  highway 
headed  in  the  same  direction  that  the  train  was  going  when  it  was  killed, 
and  the  jury  found  that  it  was  struck  on  the  crossing,  //g/d,  that  the 
fact  that  it  was  struck  and  killed  on  the  crossing  would  not  defeat  recov- 
ery if  it  escaped  from  the  pasture  through  the  gap,  and  that  the  evidence 
was  sufficient  to^sustain  a  verdict  for  the  plaintiff. 

Error  to  District  Court,  Bourbon  County. 

Action  by  W.  M.  Burge  against  the  Kansas  City,  Fort 
Scott  &  Gulf  R.  Co.  to  recover  the  value  of  a  colt  killed 
upon  defendant's  railroad.  Defendant  brings  error  to  re- 
view a  judgment  for  the  plaintiff. 

CAas,  W.  Blair,  Wallace  Pratt,  and  /.  P,  Dana  for  plaintiff 
in  error. 

Wack,  Biddle  &  Cory  for  defendant  in  error. 

Simpson,  C— This  action  was  commenced  before  a  justice 
of  the  peace  in  Bourbon  county,  to  recover  the  value  of  a 
._.....  col^  killed  by  the  railroad  company  in  the  op- 
eration  of  its  trains  in  that  county.  There  was 
an  appeal  to  the  district  court,  and  a  trial  tnere.  The  only 
assignment  of  error  necessary  to  consider  here  is  that  the 
record  fails  to  show  that  the  court  had  jurisdiction.  Our 
statute  requires  that  the  action  shall  be  brought  in  the  coun- 
ty in  which  such  animal  was  killed  or  wounded.  St.  Louis 
&  S.  F.  R.  Co.  V,  Byron,  24  Kan.  350,  2  Am.  &  Eng.  R.  Cas, 
651.  The  petition  filed  in  district  court  avers  the  killing  in 
Bourbon  county.  The  answer  was  a  general  denial.  There  was 
evidence  given  or  offered  at  the  trial  that  the  killing  occurred 
in  Bourbon  county.     This  being  a  jurisdictional  fact,  it  must 
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not  only  be  stated  in  the  pleading,  but  must  be  affirmatively 
proved  on  the  trial.  Counsel  for  defendant  in  error  made  an 
elaborate  oral  argument,  in  which  he  insisted  that  the  juris- 
diction was  inferentially  shown  by  the  record,  because  three 
or  four  of  the  witnesses  examined  stated  that  the  killing  oc- 
curred **  at  the  crossing  south  of  the  cemetery  crossing;" 
**  south  of  here  a  mile  or  two  ;'*  **  a  couple  of  miles  south  of 
town  ;"  and  that  **  here  "  and  "  town  **  meant  Fort  Scott,  the 

f)lace  of  trial,  and  that  judicial  notice  must  be  taken  of  the 
act  that  Fort  Scott  is  in  Bourbon  county.  The  trouble 
about  this  proposition  is  that  jurisdictional  facts  must  be 
positively  alleged  and  positively  proven,  and  that ,  while  we 
might  take  judicial  notice  of  the  fact  that  Fort  Scott  is  the 
county-seat  of  Bourbon  county  under  some  circumstances, 
yet  we  will  not  take  judicial  notice  that  a  locality  men- 
tioned in  the  proof  as  being  outside  of  that  city  is  in  Bour- 
bon county.  We  have  been  unable  to  find  a  case  wherein 
the  jurisdiction  of  the  court  was  sustained  in  a  local  action 
by  the  application  of  the  rules  of  judicial  notice  as  to  geo- 
graphical facts.  We  are  very  reluctantly  compelled 
to  conclude  that  the  venue  was  not  proved.  The  following 
cases  support  this  conclusion:  Mitchell  v.  Missouri  Pac.  R. 
Co.,  82  mo.  106;  Ellis  V.  Missouri  Pac.  Co.,  83  Mo.  372; 
Backenstoe  v.  Wabash,  St.  L.  &  W.  R.  Co.,  86  Mo.  402.  It 
is  recommended  that  the  judgment  be  reversed,  and  a  new 
trial  granted. 

Per  Curiam.  It  is  so  ordered;  all  the  justices  concur- 
ring. 

The  defendant  in  error  filed  a  petition  for  rehearing  and 
after  argument  the  court  rendered  the  following  opinion,  re- 
versing its  first  decision. 

Johnston,  J — This  was  a  statutory  action  to  recover  the 
value  of  a  colt  killed  by  the  Kansas  City,  Fort  Scott  &  Gulf 
Company  in  the  operation  of  its  railway.  The  principal  ques- 
tion presented  in  this  court  was  the  sufficiency  of  the  proof 
offered  to  show  that  the  colt  was  killed  in  the  county  of  Bour- 
bon, where  the  action  was  brought  and  a  negative  decision 
was  first  given. 

A  re-examination  of  the  case,  in  which  for  the  first  time  we 
are  aided  by  a  brief  of  defendant  in  error,  convinces  us  that 
the  testimony  given  and  the  facts   which   come 
within  the  range  of  judicial  notice  show  that  the  J,""J**J*^"„'^ 
colt  was  killed  in  the  county  where  the  suit  was  in-  i^owidarie""  ' 
stituted  and  tried.     There  was  no  direct  testimony 
that  the  point  where  the  accident  occurred  was  within  the 
limits  of  the  county,  but  the  proof  did  clearly  establish  that 
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it  happened  at  a  point  within  two  miles  of  the  place  of  trial, 
which  we  must  know  is  Fort  Scott ;  and  it  must  be  further 
judicially  noticed  that  that  point  is  in  Bourbon  county.  A 
court  is  bound  to  take  judicial  notice  of  leading  and  perma- 
nent geographical  facts  and  features  of  the  county  ;  at  least, 
such  are  universally  recognized  within  its  territorial  juris- 
diction. In  Wharton  on  Evidence,  §339,  it  is  said  :  "  A  court 
sitting  in  a  particular  city  is  bound  to  know  the  general  scene- 
ry of  such  city,  and  its  divisions  into  streets  and  wards;  the 
courts  of  a  particular  state  to  know  the  boundaries  of  the 
state,  and  its  divisions  into  towns  and  counties,  and  the  lim- 
its of  such  divisions;  and  of  its  judicial  districts  ;  the  positions 
of  leading  cities  and  villages  in  such  state  ;  and  the  natural 
boundaries  of  the  state.**  See,  also,  Wood  v.  Fowler,  26  Kan. 
682  ;  City  of  Solomon  v.  Hughes,  24  Kan.  211  ;  Hoyt  v.  Rus- 
sell, 117  tl.  S.  401 ;  Wade,  Notice,  §  1410. 

It  is  well  settled  that  notice  will  be  taken  by  the  courts  of 
legislative  acts  of  a  public  nature  without  proof  of  their  ex- 
istence, and  Fort  Scott  having  been  incorporated,  and  its 
boundaries  defined  by  a  public  act.  judicial  notice  must  be 
taken  of  its  location.  Ter.  Laws  i860,  chap.  54;  Prell  v. 
McDonald,  7  Kan.  426.  And  for  the  same  reason  judicial  cog- 
nizance must  be  taken  of  the  boundaries  ot  Bourbon  #Ounty. 
Comp.  Laws  1885,  chap.  24,  §  8.  The  location  of  Fort  Scott 
and  tne  limits  of  the  county  being  known,  the  court  cannot 
fail  to  recognize  that  the  point  two  miles  from  Fort  Scott  is 
within  the  county.  In  an  action  in  Indiana,  under  a  railroad 
stock  law  similar  to  ours,  where  the  evidence  showed  that 
the  animals  were  killed  between  two  named  geographical 
points, — that  is,  between  London  and  Shelby ville, — but  did 
not  show  in  terms  in  what  county  it  occurred,  the  supreme 
court  of  that  state  held  that  the  court  trying  the  cause  could 
take  judicial  notice  of  the  places  named,  and  that  they  were 
within  Shelby  county.  Indianapolis  &  C.  R.  Co.  r^.' Moore, 
16  Ind.  43.  In  a  like  case,  before  the  same  court,  it  was 
urged  that  there  was  no  proof  that  the  animal  was  killed  in 
Boone  county,  where  the  trial  occurred.  The  testimony  was 
that  it  vvas  killed  about  half  a  mile  northwest  of  Hazelrigg 
station,  and  it  was  there  held  that  notice  should  be  taken  of 
the  location  of  the  place  desijB^nated,  and  that  it  was  within 
Boone  county.  Indianapolis  &  C.  R.  Co.i^  Stephens,  28  Ind. 
429;  Terre  Haute  &I.  R.  Co.  v.  Pierce,  95  Ind.  502.;  10  Am. 
&  Eng.  R.  Cas.  581,  a  recovery  was  sought  for  a  horse  killed 
in  Parke  county.  The  testimony  established  the  fact  that  the 
iiijiirv  occurred  on  the  railroad  one  mile  north  of  Rosedale, 
but  did  not  expressly  show  the  county  in  which  it  happened. 
It  was  held  that  the  court  would  take  judicial  notice  of  the 
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geography  of  the  country,  and  must  judicially  know  that  a 
point  on  the  railroad  a  mile  north  of  Rosedale  would  be  in 
Parke  county.  See,  also,  Indianapolis  &C.  R.  Co.t/.  Case,  15 
Ind.  42;  Louisville,  N.  A.  &  C.  R.  Co.  v.  Hixon,  loi  Ind.  337. 
The  Missouri  cases  cited  by  plaintifi  in  error,  where  it  was 
held  that  the  court  would  not  infer  that  a  point  named  was 
within  a  certain  township,  were  brought  under  a  statute 
which  provides  that  such  actions  shall  be  brought  before  a 
justice  of  the  peace  of  the  township  in  which  the  injury  hap- 
pened or  an  adjoining  township.  There  the  township  lines 
are  subject  to  change,  and  are  made  and  unmade  at  the  dis- 
cretion of  a  local  tribunal ;  and  the  cases  differ  greatly  from 
this  one,  where  the  location  of  the  city  and  the  boundaries  of 
the  county  are  fixed  by  public  legislative  acts. 

The  other  objections  to  the  ludgment  must  also  be  over- 
ruled. It  is  contended  that  no  tacts  were  stated  in  the  bill 
of  particulars  which  would  warrant  the  allowance 
of  an  attorney's  fee.  There  was  no  statement  in  ^™^  * 
the  pleading  that  it  was  necessary  to  employ  an  at- 
torney in  the  case,  but  the  facts  were  fully  stated  respecting 
the  occurrence  of  the  injury,  and  then  in  the  prayer  judg- 
raent  was  asked  |or  the  value  of  the  colt,  and  also  lor  an  at- 
torney's fee  of  $35.  This  was  sufficient.  Missouri  Pac  R.  Co. 
t/.  Abney,  30  Kan.  41  ;  13  Am.  &  Eng.  R.  Cas.  650. 

The  sufficiency  of  the  evidence  is  challenged,  but  we  think 
there  was  enough  to  uphold  the  verdict.  It  sufficiently  shows 
tnat  the  fence  along  tne  track,  and  which  formed  a 
part  of  the  inclosure  from  which  the  colt  escaped,  eTWeice*^*' 
was  defective,  and  that  this  defect  was  known  to  *'  *"*** 
the  company.  The  animal  was  in  the  pasture  adjoining  the 
track  in  the  evening,  and  about  9  o'clock  at  night  it  "was 
struck  by  the  engine,  and  killed.  Witnesses  testified  that  the 
hair  of  the  colt  was  found  on  the  posts  at  the  narraw  gap  in 
the  fence  through  which  the  colt  crowded,  and  that  its  tracks 
could  be  seen  leading  to  the  railway,  and  down  the  railway 
track  to  a  crossing,  where  it  was  killed.  The  theory  of  the 
plaintiff  below,  and  there  is  some  testimony  tending  to  sus- 
tain it,  is  that  the  colt  ran  ahead  of  the  engme,  into  a  cattle- 
guard,  and  was  there  struck  and  thrown  out  on  the  highway, 
where  it  was  found.  The  engineer  and  fireman  state  that  it 
was  standing  on  the  crossing  of  the  highway,  headed  in  the 
same  direction  that  the  train  was  going,  when  it  was  killed  ; 
and  the  jury  found  that  it  was  struck  on  the  crossing.  But 
the  fact  that  it  was  struck  and  killed  on  the  crossing  of  the 
highway  will  not  necessarily  defeat  a  recovery.  If  it  escaped 
from  the  pasture  through  the  gap,  and  the  injury  occurred 
through  the  failure  of  the  company  to  properly  fence  its  road, 
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then  a  liability  under  the  statute  arises.  Of  course,  if  it  went 
upon  the  track  over  the  highway,  and  not  through  the  fence 
of  the  company,  the  owner  could  not  maintain  the  action ; 
but  where  the  lack  of  a  fence  furnishes  the  opportunity  for 
the  injury,  and  it  occurs  for  that  reason,  the  statute  applies, 
and  the  liability  for  the  injury  may  be  enforced.  Upon  com- 
petent testimony,  the  jury  specially  found  that  the  colt  went 
upon  the  track  through  tlie  defective  fence,  and  by  the  gen- 
eral verdict  it  was  necessarily  found  that  the  injury  resulted 
from  the  failure  of  the  company  to  provide  a  good  and  law- 
ful fence.  The  objections  on  the  ground  of  variance  and  to 
the  charge  of  the  court  are  not  well  taken.  The  former  or- 
der of  reversal  will  be  set  aside,  and  the  judgment  of  the  dis- 
trict court  affirmed.     All  the  justices  concurring. 

Stock-killing — Statutory  Liability — Compliance  witli  Statutoi7  Provisions. — 

When  a  cause  of  action  for  the  killing  of  stock  is  conferred  by  statute,  the 
provisions  of  the  statute  in  regard  to  the  loss,  ownership,  and  appraise- 
ment of  value  of  the  animals  before  the  commencement  of  the  suit  must  be 
complied  with,  in  order  to  support  a  judgment  for  the  plaintid.  Union 
Pac.  R.  Co.  V.  Sternberg,  Colo.   Sup.  Ct.,  June  26,  1889. 

Same — Pleading — Averment  of  Negligence. — An  averment  in  the  com- 
plaint in  an  action  for  the  negligent  killing  of  a  cow  that  the  engine  was 
"so  negligently  operated  by  defendant's  agents  that  plaintiff's  cow  was 
killed  "  coupled  with  the  further  allegation  that  "  said  cow  was  killed  on 
account  of  said  negligence  "  is  sufficiently  explicit  to  show  that  the  damage 
done  the  animal  resulted  from  the  alleged  negligence  of  such  agents,  and 
therefore  of  the  defendant  itself.  Western  Ry.  ofAlabama  z\  Lazarus,  Ala, 
Sup.  Ct.,  Dec.  19,  1889. 

Same — Statutory  Liability— Misjoinder — Damages  by  Fire. — In  a  statutory 
suit  against  a  railroad  company  before  a  justice  of  the  peace  under  Colo. 
Gen.  Stat.,  chap.  93.  div.  5,  to  recover  damages  for  the  killing  of  stock,  an 
amendment  offered  by  the  plaintiff  adding  a  claim  for  damages  for  the 
burning  over  of  grass  land,  states  a  new  cause  of  action  requiring  different 
proof  and  a  different  defense  from  the  original  statutory  action  and  ought 
not  to  be  allowed.  Union  Pac.  R.  Co.  v.  Sternberg,  Colo.  Sup.  Ct.,  June  26, 
1889;  citing  Givens  v.  Wheeler,  5  Colo.  598. 

Same — Damages— Instruction. — The  jury  having  fixed  the  damages  at 
S200,  the  value  of  the  horses  ascertained  by  the  witnesses  other  than  the 
plaintiff,  without  reference  to  any  peculiar  or  particular  value,  it  was  not 
error  in  the  court  to  reject  the  foUowing  instruction  asked  for  by  the  de- 
fendant, as  the  defendant  was  not  prejudiced  thereby :  "  The  court  in- 
structs the  jury  that  while  the  measure  of  damages  is  the  value  of  the  stock 
when  killed,  that  value  is  the  market  value  of  such  stock,  and  not  some  pe- 
culiar or  particular  value  attached  to  it  by  plaintiff."  Bullington  v.  New- 
port News&  M.  V.  R.  Co.,  W.  Va.  Sup.  Ct.  App.,  June  24,  1889. 

Same— Damages — Tender  of  Payment — Effect.— Where  the  defendant,  in 
an  action  to  recover  damages  for  killing  stock,  admits  the  killing  and  pleads 
a  tender  of  $60  in  payment  of  the  value  of  the  animals  killed,  the  only  ques- 
tion in  issue  is  the  value  of  the  animals,  and  it  is  unnecessary  to  charge  that 
the  jury  must  find  whether'plaintiff  was  the  owner  of  the  stock  and  v/hether 
it  was  running  at  large,  and  whether  the  statutory  notice  was  served  on  the 
defendant  are  at  issue.  If  the  court  charges  that  if  the  stock  were  v-orth 
more  than  the  $60  tendered,  the  defendant  is  entitled  to  a  verdict  for  double 
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damages,  the  instruction  is  equivalent  to  an  instruction  that  the  burden 
of  proof  was  on  the  plaintiff  to  prove  that  the  stock  were  worth  more  than 
the  amount  tendered.  Scott  v.  Chicago,  M  &  St.  P.  R.  Co.,  Iowa  Sup.  Ct., 
June  7,  1889. 

Same— Evidence— Breed  of  Cattle— Value. — The  fact  that  one  of  plaint- 
ilf's  witnesses  in  an  action  to  recover  damages  for  the  killing  of  a  cow  de- 
scribed it  as  a  "  Jersey  cow,"  although  it  was  shown  to  be  a  graded,  and  not 
a  thoroughbred  Jersey,  is  not  prejudicial  to  the  defendant,  as  the  term 
used  was  generic  and  indicated  a  mere  popular  nomenclature.  In  an  ac- 
tion to  recover  damages  for  the  killing  of  a  Jersey  cow  a  witness  as  to  the 
value  of  the  animal  stated  that  his  estimate  of  value  was  based  on  what  he 
designated  as  '•  a  Jersey  craze,"  which  existed  in  the  country  about  the 
time  the  animal  waS  killed.  Held,  that  the  fact  that  his  estimate  was 
founded  on  such  *'  craze  "  did  not  affect  its  admissibility  but  only  its  weight. 
Where  it  appears  that  the  animal  killed  was  a  graded  j  ersey  cow,  the  testi- 
mony of  a  witness  as  to  the  market  value  of  thoroughbred  Jerseys  is  inad-  , 
missible,  the  animal  killed  being  of  a  different  class.  Western  Ry.  of  Ala- 
bama V.  Lazarus,  Ala.  Sup.  Ct.,  Dec.,  19,  1889. 

Same — Negligence— Sufficiency  of  Evidence. — In  an  action  for  damages 
resulting  from  the  killing  of  horses  belonging  to  the  plaintiff  in  such  action, 
and  which  had  strayed  onto  a  railroad  track,  through  an  open  gate  in  the 
fence  erected  along  the  sides  thereof  b^  the  railroad  company,  the  evidence 
showed  that  the  train  which  killed  ^id  horses  struck  them  in  the  night ; 
that  there  was  snow  on  the  ground,  which  had  laid  there  some  time,  and 
was  packed  solid  ;  that  a  light  snow  had  fallen  on  the  night  of  the  ac- 
cident, but  previous  thereto.  The  train  was  running  at  a  high  rate  of 
speed.  From  the  tracks  made  in  the  recently  fallen  snow,  it  was  apparent 
that  the  horses  had  run  at  a  rapid  rate  of  speed  in  front  of  the  engine  for 
some  distance,  but  were  finally  caught,  thrown  from  the  track,  and  killed. 
This  was  held  to  be  sufficient  proof  of  negligence  on  the  part  of  the  rail- 
road company  to  justify  the  submission  of  the  question  to  the  jury,  and  to 
sustain  a  verdict  in  favor  of  the  plaintiff  in  the  action.  In  such  case  the 
question  of  negligence  was  one  proper  to  be  submitted  to  the  jury  by  the 
instructions.  Missouri  Pac.  R.  to.  v,  Vandeventer,  Neb.  Sup.  Ct.,  Dec.  4, 
1889. 

In  an  action  to  recover  damages  for  killing  a  horse,  the  evidence  showed 
^hat  the  horse  was  tied  at  a  station  on  defendant's  road,  and  that  when  the 
cars  moved  away  from  the  station  the  horse  became  frightened,  broke 
loose,  and  ran  down  the  road  in  front  of  the  engine.  The  engineer  saw 
him  and  gave  the  cattle  signal,  the  brakes  were  put  on  and  the  train  came 
nearly  to  a  stop.  The  horse  disappeared,  it  being  a  dark  night.  The  en- 
gineer blew  off  brakes  and  started  the  train  moving  at  the  rate  of  four  or 
five  miles  an  hour.  The  engineer  and  the  fireman  were  on  the  lookout  for 
the  horse  thinking,  according  to  their  testimony,  that  perhaps  he  would  get 
on  the  track  again.  The  engine  had  a  good  headlight,  and  after  running 
about^6oo  yards  from  the  place  where  they  first  slowed  up,  they  discovered 
the  horse  again  upon  the  track.  The  engineer  immediately  blew  on  brakes. 
reversed  his  engine  and  gave  it  steam,  but  it  was  a  heavily  loaded  train  and 
going  down  grade,  and  it  was  impossible  to  stop  the  train  before  reaching 
the  horse.  The  place  where  the  horse  was  killed  was  a  small  trestle,  and 
the  preponderance  of  the  evidence  was,  that  the  horse's  legs  had  fallen 
through  the  trestle  and  that  he  was  lying  upon  the  track.  There  was  evi- 
dence introduced  on  behalf  of  plaintiff,  that  the  horse  was  standing  with 
his  body  across  the  track  and  remained  standing  until  struck  by  the  engine 
and  killed.  Held,  that  the  evidence  was  insufficient  to  sustain  a  verdict 
for  the  plaintiff,  and  that  a  new  trial  was  properly  granted.  Moye  2/. 
Wrightsville&T.  R.  Co.,.Ga.  Sup.  Ct.,-Nov.  11,  1889. 
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In  an  action  to  recover  damages  for  the  killing  of  a  cow,  the  plaintiflf 
showed  that  the  cow  had  been  killed  and  was  found  near  the  track  of  the 
railroad  company.  The  company  showed  by  its  witnesses  who  were  un- 
contradicted, that  they  saw  the  cow  a  little  distance  off  from  the  track  when 
the  train  was  running  down  grade  and  very  rapidly ;  that  the  cow  turned 
and^came  upon  the  track,  and  that  everything  was  done  that  could  be  done 
to  pVevent  the  injury,  but  that  it  was  impossible  to  stop  the  train  in  time 
to  prevent  it.  //M,  that  the  evidence  was  insufiicient  to  support  a  judg- 
ment for  the  plaintiff.  Western  &  A.  R.  Co.,  v,  Trimmier.  G^,  Sup.  Ct., 
Dec.  9.  1889. 

Same — Instructions  as  to  Negligence. — In  an  action  for  damages  against 
a  railroad  company  for  killing  stock  upon  their  track,  the  following  instruc- 
tions, asked  for  and  given  at  the  instance  of  the  plaintiff,  are  not  erroneous, 
evidence  having  been  introduced  before  the  jury  tending  to  prove  the  hy- 
pothetical statements  therein  contained  :  *'  (i)  If  the  juiy  believe  from  the 
evidence  that  the  defendant's  engine  and  caboose  killed  the  plaintiff's 
horses,  and  that  the  said  caboose  had  upon  it  two  brakemen  and  a  con- 
ductor, and  that  the  engine  had  the  engineer  and  fireman  aboard,  and  that 
while  the  alarm  whistle  was  blowing  no  brake  was  applied  upon  said  ca- 
boose, but  that  said  engine  and  caboose  chased  said 'horses,  and  knocked 
them  off  without  any  apparent  slowing  of  the  train,  then  the  said  defendant 
is  guilty  of  negligence,  and  the  jury  will  find  for  the  plaintiff.    (2)  If  the 

i'ury  believe  from  the  evidence  that  defendant's  engine  chased  plaintifiTs 
lorses  600  or  800  feet,  and  that  where  said  horses  were  struck  said  engine 
had  not  slacked  its  speed,  then  there  was  negligence  on  the  part  of  the  em- 
ployes of  the  defendant  to  check  or  stop  said  train,  and  in  that  case  they 
are  instructed  to  find  for  the  plaintiff.  (3)  If  the  jury  believe  from  the  evi- 
dence that  the  defendant's  train  killed  plaintiff's  horses,  and  that  said  train 
was  a  light  train ;  that  it  had  upon  it  two  brakemen,  a  fireman,  and  engi- 
neer ;  and  if  they  further  believe  from  the  evidence  that  the  alarm  whistle 
sounded  200  feet  away  from  the  horses,  and  that  said  brakemen  and  con- 
ductor took  no  steps  to  prevent  the  destruction  of  plaintiff's  horses, — ^then, 
and  in  that  case,  there  is  not  only  a  want  of  care,  but  negligence  on  the 
part  of  the  defendant,  and  the  jury  will  find  for  the  plaintiff."  Bullingtoa 
V.  Newport  News  &  M.  V.  Co.,  W.  Va.  Sup.  Ct.  App.,  June  24.  1889. 


HUBER 

V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{Dakota  Supreme  Court y  October  10,  1889.) 

Stock  Killing^Burden  of  Proof— Effect  of  Statute.~The  provisions  of  tke 
Dak.  Code  Civ.  Proc.,  §  679,  that  the  killing  or  damaging  of  any  horses  or 
stock  by  cars  or  locomotives  upon  .a  railroad,  shall  \y^  prima  facie  evidence 
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of  negligence  on  the  part  of  the  railroad  company,  does  not  create  any  new 
liability,  but  merely  changes  the  order  of  proof,  and  where  thp  plaintiff 
has  proved  the  killing,  and  the  defendant  has  introduced  uncontradicted 
testimony  that  it  exercised  proper  care  and  precaution  to  prevent  the  injury 
the  court  ought  to  direct  a  verdict  for  the  defendant. 

Appeal  from  District  Court,  Turner  County. 

Action  by  George  Huber  aeainst  the  Chicago,  Milwaukee 
&  St  Paul  R.  Co.  to  recover  damages  for  negligently  killing 
a  horse  belonging  to  the  plaintiff.  Defendant  appeals  from 
a  judgment  for  the  plairitiff. 

Barton  Hanson  and  R.  B.  Tripp  for  appellant. 

Gray  &  Warner  for  respondent. 

Spencer,  J. — This  action  was  brought  to  recover  the  value 
of  a  certain  horse  alleged  to  have  been  killed  by  and  through 
the  g^oss  negligence  of  the  defendant,  its  agents  ^^^  %\»,ua, 
and  servants.  Upon  the  trial,  the  plaintiff  proved 
ownership  of  the  horse ;  that  he  was  killed  in  Hutchinson 
county,  this  territory,  by  being  run  over  by  defendant's  en- 
gine  and  cars ;  and  his  value,  and  rested  his  case.  The  de- 
fendant then  proved,  as  a  matter  of  defense,  by  the  engineer, 
fireman,  and  brakeman  who  were  in  charge  of  the  engine  and 
train  at  the  time  the  accident  occurred,  under  averments  in 
the  answer  proper  for  that  purpose,  that  the  accident  oc- 
curred at  a  place  where  there  was  a  down  grade :  that  the 
train  was  moving  at  the  rate  of  from  18  to  20  miles  an  hour ; 
that  the  horse  came  upon  the  track  on  the  left  side,  about  5 
to  10  rods  in  advance  of  the  moving  train  ;  that  immediately 
upon  seeing  the  horse  the  engine  was  reversed,  the  brakes 
applied,  whistle  blown,  and  everything  done  that  was  possi- 
ble to  prevent  the  accident ;  that  the  engine  and  cars  were 
provided  with  the  usual  and  necessary  appliances  for  running 
trains  of  cars,  and  stopping^  the  same ;  and  that  the  train 
hands  in  charge  of  such  engine  and  train  were  experienced 
men  in  the  business,  and  competent  for  the  service  in  which 
they  were  engaged.  It  was  also  in  proof  that  the  horse  was 
hobbled.  Some  witnesses  were  sworn  on  behalf  of  the  plaint- 
iff in  rebuttal,  but  nothing  of  consequence  was  elicited.  The 
facts  as  testified  to  by  the  engineer,  fireman,  and  brakeman 
were  in  no  way  contradicted,  or  attempted  to  be ;  nor  was 
there  any  evidence  tending  to  show  that  the  engine  and  train 
were  not  properly  equipped  and  managed,  or  that  the  accident 
could  have  been  averted,  or  that  the  train  could  have  been 
stopped,  after  the  horse  was  first  seen  on  the  track,  more 
expeditiously  than  it  was.  This  was  the  condition  of  the 
case  at  the  close  of  the  testimony,  and  thereupon  the  defend- 
ant's counsel  moved  the  court  to  direct  a  verdict  in  favor  of 
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the  defendant  on  tlic  ground  that  the  undisputed  evidence, 
as  maltar  of  law,  disproved  any  negligence  on  the  part  of  the 
defendant,  and  that  there  was  not  any  evidence  of  negligence 
sufficient  to  support  a  verdict  against  the  defendant.  The 
court  denied  the  motion,  and  the  defendant  duly  excepted. 
The  plaintifl  had  a  verdict,  upon  which  judgment  was  ren- 
dered, and  the  defendant  appealed. 

Proof  of  the  killing  of  the  horse  by  the  defendant  was  suffi- 
cient, had  the  case  closed  at  that  point,  to  have  allowed   the 

plaintiff  to  recover  under  section  679  of  the  Code 
Proof  ofkiii.  q{  Civil  Procedure.  B3rsaid  section  it  is  provided, 
«nmpUoB  of  ^"  substance,  that  the  killing  or  damaging  of  any 
Begiigeaee.      horscs  or  stock  by  the  cars  or  locomotives  along- 

a  railroad  shall  ht  prima  facie  evidence  of  negli- 
gence  by  the  railroad  company.  We  think  the  design  and 
effect  of^this  statute  is  to  create  a  presumption  in  law  of  the 
defendant's  negligence  in  the  cases  specified,  but  not  a  pre- 
sumption of  fact.  It  cannot  be  presumed  that  the  legislature 
intended,  by  this  enactment,  to  make  railroad  companies  lia^ 
ble  for  negligenee  or  carelessness  in  cases  where  all  the  evi- 
dence in  the  case,  taken  together,  proves,  as  a  matter  of  fact, 
that  there  was  no  negligence.  The  effect  of  the  statute  is 
merely  to  change  the  order  of  proof.  By  it  the  killing  of  an 
animal  by  a  railroad  company,  in  the  absence  of  any  other 
evidence,  is  sufficient  to  allow  the  plaintiff  to  recover.  This 
compels  the  company,  in  the  event  it  desires  to  escape  lia- 
bility, to  prove  care  on  its  part ;  to  submit  its  witnesses  to 
cross-examination;  to  show  to  the  court  that  though,  by  the 
statute,  it  is  presumed  to  have  been  careless  because  of  the 
injury  having  occurred,  yet  that  in  fact  it  has  not  been  guilty 
of^any  negligence.  If,  at  the  close  of  the  case,  it  appears  from 
the  evidence  that  the  defendant  has  not  been  guilty  of  care- 
lessness ;  that  the  injury  complained  of  was,  in  fact,  not  occa- 
sioned by  the  negligence  or  carelessness  of  the  defendant, — 
there  can  be  no  recovery.  Ifthe  evidence  be  conflicting;  if  there 
be  any  evidence  that  tends  to  prove  that  the  act  complained 
of  was  the  result  of  negligence  on  the  part  of  the  defendant, 
— then  the  question  is  for  the  jury.  Tne  law  docs  not  /reate 
any  new  liability.  Negligence,  in  fact,  is  as  much  the  basis 
of  the  right  to  recover,  in  such  actions,  since  the  enactment 
of  the  statute  as  it  was  before.  Under  it  the  plaintiff  has,  in 
the  first  instance,  only  to  prove  the  injurv,  to  enable  him  to 
recover.  The  defendant  then,  if  it  be  able  so  to  do,  proves 
that  it  was  not  negligent;  that  the  injury  was  not  occasioned 
by  its  carelessness.  Having  don  ^  this,  it  becomes  the  duty 
of  the  plaintiff  to  produce  evidence  tending  to  prove  the  de- 
fendant was  in  fact  guilty  of  the  negligence  complained  of. 
If  he  fail  to  do  this,  he  is  not  entitled  to  recover. 
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The  statute  is  one  of  procedure  merely  ;  placing^  upon  the 
•defendant,  in  the  first  instance,  if  it  desires  to  avoid  payment 
of  the  value^of  the  animal  killed  or  injured,  the  duty  of  show- 
ing that  it  exercised  proper  care  in  the  running  of  its  trains 
to  avoid  the  injury  ;  that  the  act  complained  of  was  not  occa- 
sioned by  its  carelessness  or  negligence.  This  having  been 
4one,  the  case  proceeds  as  though  the  statute  did  not  exist, 
and  the  case  is  to  be  determined  upon  its  merits,  under  the 
evidence  as  to  whether  the  defendant  was  in  fact  negligent ; 
and  under  such  circumstances,  if  there  be  no  evidence  of  neg- 
ligence in  fact,  there  can  be  no  recovery.  In  the  case  at  bar, 
the  plaintiflf  having  proved  the  killing,  and  the  defendant 
having  showed  that  it  exercised  proper  care  and  precautions 
to  prevent  the  injury, — that  it  was  not  negligent, — and  the 
plamtiff  offering  no  evidence  tending  to  prove  that  the  horse 
Avas  in  fact  killed  by  defendant's  negligence,there  was  noth- 
ing for  the  jury  to  determine,  and  the  motion  of  defendant 
should  have  been  granted.  The  question  here  involved  was 
passed  upon  by  this  court  in  the  case  of  Volkman  v,  Chicago, 
St.  P.  M.  &0.  R.  Co.,  5  Dakota  69;  35  Am.  &  Eng.  R.  Cas. 
204,  but  we  have  deemed  it  proper  to  state  somewhat  more 
fuU)^  the  grounds  upon  wnicn  our  decision  proceeded. 
Grundy  z/.  Louisville  &  N.  R.  Co.  (Ky.),  2  S.  W.  Rep.  899; 
Spaulding  t/.  Chicago  &  N.  W.  R.  Co.,  33  Wis.  582;  Kentucky 
Cent.  R.  Co.  v. ,  Talbot,  7  Am.  &  Eng.  R.  Cas.  585,— will  be 
found  also,  to  sustain  the  view  herein  expressed.  The  judg- 
ment appealed  from  must  therefore  be  reversed,  and  a  new 
trial  orc^red ;  all  the  justices  concurring. 

Presumption  of  Negligence  in  Actions  for  Killing  Stock. — See  Volkman  v, 
Chicago,  St.  P.,  M.  &  O.  R.  Co.  (Dak.),  35  Am.  &  Eng.  R.  Cas.  204,  note 
206. 


Jones 

V. 

Bond. 

{ir.  S.  Circuit  Court,  S,  D,,  Mississippi,  E.  D.,  Sept.  25,  1889.) 

Injuries  to  Animals— Presumption  of  Negligence—Conflicting  Testimony.— 
The  provision  of  section  1059,  Miss.  Code,  1880,  that  in  actions  against 
lailroad  companies  for  damage  to  persons  or  property,  proof  of  \n']ury  in- 
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flictcd  bv  the  running  of  locomotives  or  cars  shall  be  prima  facie  evi- 
dence of  negligence,  only  raises  a  presumption  which  may  be  rebutted  by 
evidence  on  the  part  of  the  railroad  company,  and  when  such  testimony  is 
introduced,  the  controversy  is  to  be  decided  upon  the  weight  of  the  evi- 
dence. 

Same — Killing  Dog — Sufficiency  of  Evidence. — In  an  action  for  killing  a 
dog,  the  evidence  showed  that  there  was  a  curve  in  the  railroad  at,  or  close 
to  the  place  where  it  was  killed  ;  that  the  railroad  at  that  point  was  in  a 
deep  cut  so  that  the  engineer  could  not  see  it  at  any  great  distance  ;  and 
that  it  was  on  a  down  grade.  The  testimony  of  the  engineer  was  that  as 
soon  as  he  saw  the  dog,  he  reversed  the  engine,  sounded  the  alarm 
whistle  and  did  all  he  could  to  avert  the  accident,  and  that  the  animal  at- 
tempted to  cross  the  track  when  he  was  run  over  and  killed.  The  fire- 
man testified  that  he  was  otherwise  engaged,  and  did  not  see  the  accident, 
but  did  hear  the  alarm  whistle  and  knew  that  the  engine  was  reversed. 
Plaintiff's  witnesses  testified  that  they  heard  the  whistle,  but  thought  it  . 
was  the  whistle  giving  notice  of  the  approach  of  the  train  to  a  town.  Held, 
that  the  evidence  was  not  suflScient  to  justify  a  judgment  for  the  plaintiff. 

At  Law.     Action  for  damages. 
Harry  Peyton  for  plaintiff. 
W,  L,  Nugent  for  defendant. 

Hill,  J: — This  case  was  submitted  to  the  court,  upon  the 
questions  of  fact  as  well  as  law,  upon  petition,  answer,  and 
proofs.  This  petition,  in  substance,  alleges  that  peti- 
F»ci8.  tioncr  was  the  owner  of  a  very  valuable  bitch,  oi  the 

setter  tribe,  from  which  he  semi-annually  obtained  a  large  num- 
ber of  puppies,  that  he  sold  for  a  large  sum;  that  said  bitch  was 
of  the  value  of  $150;  that  on  the  19th  day  of  January,  1889, 
she  was  on  the  track  of  the  Vicksburg  &  Meridian  Railroad, 
then  being  operated  by  the  defendant  as  receiver  under  the 
orders  of  this  court,  and  that,  through  the  carelessness  and 
negligence  of  said  employes,  the  locomotive  and  passenger 
train,  then  passing  over  said  road,  ran  over  and  killed  said 
bitch,  to  the  damage  of  petitioner  $150.  The  answer  admits 
the  killing  of  the  aminal,  but  denies  that  it  was  the  result  of 
any  want  of  care  on  the  part  of  the  engineer,  but,  on  the 
contrary,  insists  that  it  was  unavoidable.  Whether  it  was  so 
or  not  is  the  only  question  to  be  decided  under  the  proof 
taken  and  submitted  by  both  parties.  The  testimony  of  the 
engineer  and  fireman  running  the  train,  taken  together,  if 
true,  is  a  clear  defense  to  the  claim  of  petitioner.  The  evi- 
dence on  the  part  of  the  petitioner  makes  a  pretty  strong 
prima  facie  case  of  liability. 

The  petitioner,  by  his  counsel,  relies  upon  section  1059  ^^ 
the  Code  of  1880,  which  reads  as  follows:  "  In  all  actions 
against  railroad  companies  for  damage  done  to  per- 
ofreprTi^eBoe.  ^^"^  ^^  property,  proof  of  injury  inflicted  by  the 
running  of  the  locomotives  or  cars  of  such  com- 
pany shall  hQ  prima  facie  evidence  of  the  want  of  reasonable 
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skill  and  care  upon  the  parts  of  the  servants  of  such  com- 
pan)^  in  reference  to  sucn  injury.*'  The  reason  for  this  ex- 
ceptional rule  of  evidence  is  that  these  injuries  are  often 
committed  (especially  on  property)  when  no  one  else  observes 
them  except  tne  employes  operating  the  train ;  and  this  is 
often  the  case  in  regard  to  injuries  done  to  persons.  Hence, 
after  the  injury  is  admitted  or  proved,  it  is  but  reasonable 
that  the  railroad  company,  or  the  receiver,  (as  in  this  case,) 
having  control  of  those  who  have  the  best  opportunity  to 
know,  shall  be  called  upon  to  explain  how  the  accident  or  in- 
jury occurred.  But  I  believe  a  fair  construction  of  the  statute 
is  that,  as  soon  as  the  priftia  facie  case  thus  made  out  is  re- 
butted by  the  evidence  on  the  part  of  the  defendant,  the 
whole  testimony  is  considered  as  in  other  cases,  the  pre- 
sumption created  by  the  statute  from  the  fact  of  injury  ceases, 
and  the  controversy  is  to  be  decided  by  the  weight  of  the  evi- 
dence on  both  sides.  I  am  not  aware  of  any  ruling  of  the 
supreme  court  of  the  state  to  the  contrary. 

I  have  within  my  judicial  experience,  tried  quite  a  number 
of  cases  for  injuries  to  persons  and  proi>ertv  against  railroad 
companies  and  receivers,  from  alleged  carelessness 
and  negligence  on  the  part  of  employes  operating  Kuiingof  do^r 
railroad  trains,  and  have  read  the  opinions  of  the  eomiMMiy! 
courts  in  many  more  cases,  but  this  is  the  first  dog 
case  that  has  been  brought  to  my  attention,  and  therefore  I 
am  at  a  loss  to  know  what  rule  to  apply.  I  presume  the  rea- 
son that  other  cases  of  like  kind  haye  not  been  before  the 
courts  is  that  the  dog  is  very  sagacious  and  watchful  against 
hazards,  and  possesses  greater  ability  to  avert  injury  than  al- 
most any  other  animal;  in  other  words,  takes  better  care  of  him- 
self against  inpending  dangers  than  any  other.  He  can  mount 
an  embankment,  or  escape  from  dangerous  places,  where  a 
horse  or  cow  would  be  altogether  helpless ;  nence  the  same 
care  to  avoid  injuries  to  an  intelligent  dog  on  a  railroad  is  not 
required  on  the  part  of  those  operating  the  trains  that  is  re- 
quired in  regard  to  other  animals.  The  presumption  is  that 
such  dog  has  the  instinct  and  ability  to  get  out  of  the  way 
of  danger,  and  will  do  so,  unless  its  freedom  of  action  is  in- 
terfered with  by  other  circumstances  at  the  time  and  place. 

The  proofs  on  both  sides  show  that  there  is  a  curve  in  the 
railroad  at,  or  immediately  east  of,  the  place  where  the  bitch 
was  killed,  and  that  the  railroad  at  that  point  is  in 
a  deep  cut,  so  that  the  engineer  could  not  see  her  Tentimoiiy, 
at  any  great  distance,  and  that  it  was  on  a  down  grade.  The 
testimony  of  the  engineer  is  that,  as  soon  as  he  saw  her  he  re- 
\ersed  his  engine,  sounded  the  alarm  whistle,  and  did  all  he 
could  to  avert  the  accident ;  and  that  the  animal  attempted  to 

40  A.  &  E.  R.  Cas.— 13 
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cross  the  track,  when  she  was  run  over  and  killed.  The  fireman 
testifies  that  he  was  oiling  some  part  of  the  machinery,  and 
did  not  see  the  accident,  but  did  hear  the  alarm  whistle,  and 
knew  that  the  engine  was  reversed.  The  witnesses  on  the 
part  of  the  petitioner  testify  that  they  heard  the  whistle,  but 
thought  it  was  the  whistle  giving  notice  of  the  approach  to 
the  town  of  Clinton,  as  it  was  about  the  place  where  such 
whistle  is  usually  sounded.  It  is  very  natural  that  they  should 
have  reached  this  conclusion.     It  was  the  business  of  the  en- 

fineer  to  sound  the  whistle ;  and  he  must  be  presumed  to 
now  more  about  it,  and  the  purpose  of  sounding  it  than  any 
one  else.  The  fact  that  he  was  the  employe  of  the  defena- 
ant  is  not  a  sufficient  reason  for  disregarding  the  weight  to  be 

Siven  to  his  testimony.  Besides,  the  fireman  corroborates 
im  in  the  statement  that  he  sounded  the  alarm  and  re- 
versed the  engine.  There  is  a  diflerence  in  the  testimony  of 
Simpson,  the  only  witness  on  the  part  of  petitioner,  who 
said  ne  witnessed  the  accident,  and  the  engineer,  as  to  whether 
the  animal  was  runningalong  the  track  or  crossing  it  when 
the  killing  occurred.  The  undisputed  fact  that  she  was  cut 
in  two  parts  about  the  middle  of^  her  body  is  strong  corro- 
borative evidence  that  she  was  crossing  the  track.  A  care- 
ful consideration  of  the  testimony  on  both  sides  satisfies  me 
that  the  petitioner  has  not  made  out,  by  the  proof,  a  case 
entitling  him  to  damage  as  alleged  in  his  petition.  As  the 
case  is  a  novel  one,  he  will  not  be  taxed  with  the  defendant's 
costs,  but  will  pay  all  the  other  costs,  and  his  petition  will  be 
dismissed. 

Dog— Presumption  of  Negligence— The  fact  of  killing  does  not  make  it  a 
prima  facie  case  of  negligence  where  the  animal  is  a  di^.  Wilson  v.  Wil- 
mington &  M.  R.  Co.,  10  Rich.  L.  (S.  Car.).  52. 


Jaeger. 


Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

(Wisconsin  Supreme  Court,  November  5,  1889.) 

Fdfices—What  are  Deemed   Depot  Qroundt.— A  place  two  and  a  half 
miles  distant  from  a  city  where  there  is  a  side  track  which  is  only  used 
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for  loading  and  shipping  such  tan-bark  as  may  be  brought  to  that  point, 
and  at  which  there  is  no  depot  building  or  platform,  or  other  convenien- 
ces for  receiving  passengers  or  freight,  and  no  agent,  is  not  a  depot  in 
such  a  sense  as  to  exempt  the  company  from  the  obligation  to  fence  the 
grounds. 

Appeal  from  Circuit  Court,  Marathon  County. 

Action  by  Frederick  Jaeger  against  the  Chicago,  Milwau- 
kee &  St.  Paul  R.  Co.  to  recover  the  value  of  a  cow  killed 
b^r  the  defendant's  negligence.  The  defendant  appeals  from 
a  judgment  for  the  plaintiff. 

/o/m  T.  FisA,  {Burton  Hanson^  of  counsel,)  for  appellant. 

Bardeen^  Mybrea  &  Marchetti,  for  respondent. 

Orton,  J.  — This  action  was  brought  before  a  justice  to 
recover  as  damages  the  value  of  the  plaintiff's  cow,  alleged 
to  have  been  killed  by  negligence  on  the  track  of 
the  appellant's  railroad  where  it  was  not  fenced. 
The  justice  dismissed  the  complaint,  and  on  appeal  to  the 
circuit  court  the  c^e  was  tried  before  a  jury,  and  the  court 
submitted  to  the  jury  only  the  question  of  the  value  of  the  cow 
and  the  verdict  was  $31.35  damages  for  the  plaintiff.  This 
is  an  appeal  from  the  judgment  on  that  verdict.  The  main 
defense  was  that  the  place  where  the  cow  strayed  upon  the 
railroad  was  depot  c^round,  and  not  required  to  be  fenced. 
The  contention  of  the  learned  coursel  of  the  appellant  is — 
Firsts  that  the  evidence  showed  such  place  to  be  depot 
ground;  and,  secondly,  that  there  was  so  m.  ch  doubt  about  the 
question  on  the  evidence  that  it  should  hav^  been  submitted 
to  the  jury.  The  facts  as  shown  by  the  testin:ony  are  as  fol- 
lows: The  place  where  the  cow  came  on  the  track  is  2\ 
miles  from  the  city  of  Wausau.  There  is  there  a  switch 
track,  820  feet  long,  on  the  east  side  of  the  main  tracR.  The 
road  was  fenced  on  the  west  side,  and  on  the  east  side,  also, 
up  to  the  first  switch,  and  posts  were  bein^  put  up  for  a 
fence  on  the  east  side  of  the  switch  track,  but  the  fence  was  not 
finished  until  after  the  cow  was  killed.  The  side  track  at  that 
place  was  only  used  for  loading  and  shipping  tan-bark  that 
might  be  brought  to  that  point.  There  was  no  highway  lead- 
ing to  this  side  track,  and  the  right  of  way  was  only  the  ordi- 
nary width.  Nothing  had  been  brought  to  that  point  by 
the  road  for  delivery.  There  was  no  depot  building  or  plat- 
form to  receive  passengers  or  freight,  no  scales  for  weighing 
freight,  and  no  water-tank,  and  there  was  no  agent  of  the 
company  there,  and  the  place  had  no  depot  name,  and  was 
not  a  station.  The  only  use  of  the  side  track  was  to  ship 
tan-bark,  a  considerable  amount  of  which  was  received  and 
shipped  during  the  year ;  and  this  was  all  the  use  mide  of  it 
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for  any  purpose.    This  is  substantially  all  of  the  evidence  on 
the  question. 

If  there  was  a  depot  at  that  point  at  all,  it  consisted  solely 
of  this  side  or  switch  track,  so  occasionally  used  for  the 

shipment  of  but  one  commodity.  If  there  was  a 
Mo^potftt  (jepot  at  this  point  in  such  legal  sense  that  the  cora- 
cideou  *^     pany  need  not  fence  their  road  on  either  side  of 

it,  then  there  was  a  depot  almost  anywhere  and 
everywhere  on  their  road  where  they  had  the  same  kind  of 
a  side  track ;  and  so  on  any  railroad  in  the  state.  It  might 
be  cheaper  to  construct  such  side  track  than  to  build  and 
maintain  fences,  and  depots  of  this  character  might  be  num- 
berless. But,  seriously,  was  there  a  depot  at  this  point,  so 
that  the  company  need  not  fence  their  road  ?  There  would 
seem  to  be  no  question  about  it.  This  place  had  but  one  of 
the  characteristics  of  a  depot.  As  a  practical  construction  of 
their  right,  the  company  nad  alreaay  built  a  fence  on  the 
west  side  of  this  pretended  depot  ground,  and  were  setting 
the  posts  for  a  fence  on  the  east  side  ;  clearly  indicating  that 
the  company  did  not  think  it  depot  ground.  If  these 
grounds  are  depot  grounds  the  company  ought  not  to  fence 
them,  to  obstruct  the  public  use ;  but  the  fences  will  prob- 
ably have  no  such  effect.  No  case  can  be  found  that  holds 
that  such  a  place  is  a  depot,  or  that  the  grounds  are  depot 
grounds,  so  that  they  need  not  be  fenced.  Fowler  v.  Farm- 
ers' L.  &  T.  Co.,  21  Wis.  yy.  In  Dinwoodie  v,  Chicago,  M.& 
St  P.  R  Co.,  70  Wis.  160,  the  side  track  was  near,  and  might 
be  a  part  of,  a  regular  depot,  and  the  question  was  as  to  how 
far  the  depot  grounds  extended;  but  the  law  governing  such 
case  is  laid  down  in  such  terms  as  to  exclude  this  pretended 
depot  in  all  essential  particulars.  The  case  of  McDon- 
ough  V,  Milwaukee  &  N.  R.  Co.,  73  Wis.  223,  was  much 
stronger,  and  this  court  held  that  the  jury  rightfully  found 
that  the  place  was  not  depot  ground.  But  the  plainest  prin- 
ciples of  common  sense  would  seem  to  determine  that  tnese 
f  rounds  were  not  depot  grounds,  or  used  for  depot  grounds, 
herefore  there  was  no  question  about  it  to  be  submitted  to 
the  jury.  The  court  correctly  held  that  the  place  where 
the  animal  came  on  the  track,  and  was  killed,  was  not  depot 

ground.     The  judgment  of  the  circuit  court  is  affirmed. 

* 

Statutory  Obligation  to  Fence— Excepted  Places.— See  Cox?/.  Minneapolis, 
S.  S.  &  A.  R.Co.  (Minn.),  38  Am.  &  Eng.  R.  Cas.  287,  note,  289;  Johnson  f. 
Chicago  «&  N.  W.  R.  Co.  (Iowa),  35  lb,  131,  note,  132;  Beckdoit  v.  Grand 
Rapids  &  I.  R.  Co.  (Ind.),  35  lb,  168,  note.  172. 

Fences— Obligation  to  Erect— Side  Tracks  in  City.— Where,  from  the 
agreed  statement  of  facts  in  a  case,  it  is  made  to  appear  that  the  corporate 
hmits  of  a  city,  with  buildings  thereon,  extend  along  one  side  of  the  various 
side  tracks  of  a  railway,  the  land  on  the  other  side  not  being  platted ;  that 
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the  side  tracks  thus  established  were  necessary  and  proper  for  the  trans- 
action of  the  business  of  the  railway ;  and  that  it  would  be  inconvenient 
and  unsafe  to  the  employes  of  the  company  if  a  cattle  guard  and  fence  were 
erected — ^the  railway  company  is  not  required  to  fence  its  tracks  at  that 
point  and  will  not  lie  liable  for  stock  killed  by  its  engines  and  cars  at  that 
place,  unless  guilty  of  negligence.  Chicago,  B.  &  6.  K.  Co.  v,  Hogan,  Neb. 
Sup.  Ct.,  Nov.  6.  1889.  -6  »  s 

Same — Liability  of  Company. — Where  the  attorneys  for  the  plaintiff  and 
defendant  agree  in  writing  that  certain  stock  killed  by  the  engines  of  a  rail- 
way company  escaped  without  the  fault  of  the  owner,  and  was  killed  at  a 
place  where  the  court  finds  the  company  was  not  required  to  fence  its 
track,  and  without  the  negligence  of  the  railway  conipany,  there  can  be  no 
recovery  for  such  stock.  Chicago,  B.  &  Q.  R.  Co.  v,  Hogan,  Neb.  Sup.  Ct., 
Nov.  6,  1889. 


Gallagher 

V. 

New  York  &  New  England  R.  Co. 

{Conructicut  Supreme  Court  of  Errors^  January  11,  1889.) 

Fence—  Obligation  of  Company  to  Erect  Between  Two  Tracks. — The  pro- 
visions of  §§  3505,  3507,  Conn.  Gen.  Stat.,  that  railroad  companies  shall 
fence  their  tracks  except  at  such  points  as  the  railroad  commissioners  shall 
adjudge  unnecessary,  and  that  in  the  evept  of  a  failure  to  do  so,  any  person 
suffering  damage  by  reason  thereof  shall  have  a  cause  of  action,  do  not  re- 
quire a  railroad  company  to  fence  its  track  at  a  place  where  it  is  located  50 
feet  distant  from  and  parallel  to  another  railroad  track  upon  the  side  next 
to  the  latter  track,  although  the  commissioners  had  never  adjudged  that 
the  fencing  of  that  part  was  unnecessary ;  and  the  c<^pany  is  not  liable  in 
damages  for  injuries  to  a  horse  which  came  upon  the  track  at  that  point. 

Appeal  from  Court  of  Common  Pleas,  Fairfield  County. 
E.  D.  Rabbins  for  appellant. 
H.  W.  Taylor  for  appellee. 

LOOMIS,  J. — The  plaintiff  in  this  case  seeks  to  recover  the 
value  of  a  horse  killed  by  a  locomotive  engine  on  the  defend- 
ant's railroad  track  in  the  town  of  Brookfield.     For 
a  considerable  distance  at  and  near  the  place  of  the  ^*'**' 

accident  the  defendant's  track  and  that  of  the  Housatonic 
Railroad  Company  lie  side  by  side,  with  an  intervening  space 
of  land  50  feet  wide.  The  defendant's  track  is  located  on  the 
west  side  of  the  Housatonic  road,  and  nearly  parallel  there- 
with. The  defendant  had  erected  and  maintained  a  sufficient 
fence  on  its  west  side,  where  its  road  abutted  on  private  fields, 
but  on  the  other  side,  between  the  two  railroad  tracks,  it  had 
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erected  no  fence,  and  none  had  been  erected  by  the  Housa- 
tonic  Railroad  Company  on  either  side  of  its  track.  In  Sep- 
tember, 1887,  the  plaintiff  had  placed  his  horse  in  the  care  of 
his  father,  who  before  the  accident  had  placed  it  with  two 
other  horses  to  pasture  on  his  home  lot,  which  adjoins  the 
Housatonic  Railroad  on  the  east  side,  and  is  not  separated 
from  it  by  any  fence.  On  the  west  side  is  a  ditch,  and  the 
southerly  side,  abutting  on  land  of  one  Andrews,  is  marshy. 
There  was  no  fence  between  Andrews'  land  and  the  Housa- 
tonic  Railroad,  and  horses  could  pass  either  across  the  ditch 
directly  onto  the  railroad  track,  or  over  the  marsh  onto  land 
of  Andrews,  and  thence  onto  the  track.  On  the  sth  of  Octo- 
ber, 1887,  while  the  plaintiff's  father  and  his  family  were  at 
breakfast,  the  horses  passed  from  the  home  lot,  by  one  of  the 
routes  mentioned,  across  the  track  of  the  Housatonic  road, 
onto  that  of  the  defendant,  where  the  plaintiff's  horse  was 
struck  by  the  defendant's  locomotive  and  Killed.  The  defend- 
ant suffered  a  default,  and  moved  for  a  hearing  in  damages, 
upon  which  the  facts  were  found  by  the  court  below,  and  judg- 
ment rendered  for  the  plaintiff  to  recover  full  damages.  Two 
questions  were  made  before  the  trial  court,  which  have  come 
to  this  court  for  review  upon  the  defendant's  appeal,  namely : 
Do  the  facts  show  negligence  on  the  part  of  the  defendant? 
Do  they  show  contributory  negligence  on  the  part  of  the 
plaintifit? 

In  regard  to  the  defendant's  neglig^ence,  there  is  no  allega- 
tion in  the  complaint,  nor  was  it  claimed  upon  the  trial,  that 
it  consisted  in  mismanaging  the  train  in  any  respect,  but  it  was 
predicated  entirely  upon  the  want  of  a  fence  between  the  two 
railroads.  Upon  this  part  of  the  case  the  decisive  question  is 
whether  it  was  the  duty  of  the  defendant  to  erect  such  a  fence : 
and  this  is  a  pure  question  of  law,  depending  upon  the  true 
construction  of  §  3505  of  the  General  Statutes,  which 
sututoryob.  jg  ^s  follows:  **  Evcry  railroad  company  shall  erect 
ewct  fence.  ^"^  maintain  fences  on  the  sides  of  the  railroads 
'operated  by  it  at  such  place  or  places  as  the  rail- 
road  commissioners  snail  direct,  and  every  railroad  company 
operating  any  railroad  constructed  under  any  act  of  incorpo- 
ration passed  since  the  first  Wednesday  of  May,  1850,  or  here- 
after constructed,  shall  cause  sufficient  fences  to  be  erected 
and  maintained  on  the  sides  of  such  railroads,  except  at  such 
place  or  places  as  the  railroad  commissioners  shall  adjudge 
them  unnecessary,  such  fences  to  be  erected  by  all  companies 
hereafter  organized  within  twelve  months  after  they  enter 
upon  and  take  possession  of  the  lands  through  which  their 
railroads  pass."  And  by  §  3507  it  h  provided  that  **any  per- 
son who  without  neglect  on  his  part  shall  suffer  damage  by 
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reason  of  the  neglect  of  any  railroad  company  to  erect  or 
maintain  fences,  as  required  by  law,  may  recover  such  dam- 
age from  such  company.'*  The  defendant,  having  been  incor- 
porated since  the  oate  mentioned  in  the  statute,  is  subject  to 
its  provisions,  whatever  construction  must  be  ^iven  to  them. 
It  IS  conceded,  also,  that  the  railroad  commissioners  have 
never  passed  upon  the  question  as  to  a  fence  at  this  place,  or 
adjudged  the  same  unnecessary. 

As  this  negates  the  only  exception  expressly  mentioned  in 
the  statute,  the  defendant  railroad  is  undoubtedly  brought 
within  the  strict  literal  terms  of  the  statute.  So  ^^^^^^^^^^ 
that  the  practical  question  before  us  is  whether  it  of  ■utmte.**'' 
is  the  duty  of  the  court  to  administer  and  apply  the 
statute  according  to  its  letter,  or  according  to  its  intent  and 
object.  And  here  one  of  the  approved  canons  of  interpreta- 
tion comes  to  our  aid,  namely,  that  the  letter  should  not  be 
followed  where  it  leads  to  absurdity  and  injustice.  Smith, 
Const.  §486;  Dwar.  St.  587;  i  Kent,  Comm.  (7th  Ed.)  side 
p.  462.  What,  then,  would  be  the  consequences  should  we 
interpret  the  statute  in  question  according  to  its  letter  ?  Every 
railroad  company  incorporated  since  1850  wbuld,  in  the  ab- 
sence of  any  order  from  the  commissioners,  be  required  to 
fence  both  sides  of  its  road,  though  the  effect  might  be  to  cut 
off,  or  render  extremely  difficult,  the  ingress  or  egress  of  pas- 
sengers at  its  stations,  or  the  reception  and  delivery  of  freight. 
The  language  would  even  include  places  where  the  railroad 
track  intersects  public  highways  or  other  railroad  tracks,  or 
where  it  passes  over  rivers  or  bodies  of  water.  Such  results 
could  not  have  been  within  the  intent  of  the  legislature.  It 
is  therefore  our  duty  to  discard  a  literal,  and  adopt  a  rational, 
construction.  The  manifest  object  of  the  act  was  to  require 
fences  to  be  built  and  maintained  against  private  fields  and 
lots  where  domestic  animals  might  be  feeding  or  stationed. 
It  could  not  have  been  contemplated  that  animals  requiring 
such  protection  would  be  on  an  adjoining  railroad  track,  and 
it  is  obvious  that  a  fence  confining  them  to  one  track  would 
ordinarily  increase,  rather  than  diminish,  the  risk  of  injury, 
since  it  would  limit  and  narrow  the  facilities  for  escape  from 
an  approaching  train. 

In  cases  involving  merely  the  construction  of  a  local  statute, 
we  do  not  often  resort  to  other  jurisdictions  for  aid ;  but  the 
dangers  to  domestic  animals  along  the  line  of  rail- 
ways, as  well  as  danger  to  persons  and  property  compaaj  aot 
•     being  transported  over  such  roads,  have  incfuced  JeBM^^itTpiw-* 
the  legislatures  of  many  states  besides  o\ir  own  to  in  question, 
pass  laws  requiring  railroad   companies  to  fence 
their  roads,  and,  although  we  find  no  statute  identical  in  it§ 
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provisions  with  our  own,  yet  we  find  many  cases  where  the 
courts  have  in  construing  these  statutes,  departed  as  widely, 
perhaps,  from  the  letter  as  we  have  done  in  the  present  case, 
so  that  our  position  may  be  materially  strengthened  by  refer- 
ence to  decisions  in  other  states  on  this  subject.  In  i  Thomp. 
Neg.  p.  519,  §  24,  it  is  said,  in  reference  to  such  statutes :  **  It 
is  obvious  that  there  are  places  along  the  line  of  every  rail- 
road  where  it  is  impossible  and  improper  for  the  road  to  be 
fenced — where,  for  mstance,  it  is  crossed  by  highways,  or  runs 
along  a  street,  or  at  the  depots,  stations,  etc.,  of  the  company, 
necessarily  open  for  access  by  the  public.  In  some  instances 
these  places  are  specifically  excepted  from  the  operation  of 
the  statute  by  its  terms.  In  others  the  courts  have  held  that 
such  exceptions  are  necessarily  implied,  from  the  inconven- 
ience whicn  would  follow  any  other  interpretation."  See,  also, 
Davis  V.  Burlington  &  Mo.  Kiv.  R.  Co.,  26  Iowa,  549;  Indian- 
apolis &  C.  R.  Co.  V,  Kinney,  8  Ind,  402 ;  Indianapolis,  P.  & 
C.  R.  Co.  V,  Crandall,  58  Ind.  365  ;  Toledo,  W.  &  W.  R.  Co.  v. 
Chapin,  66  111.  504 ;  Lloyd  v.  Pacific  R.  Co.,  49  Mo.  199.  For 
these  reasons  we  conclude  that  the  defendant  was  under  no 
duty  to  fence  the  road  at  the  place  in  question,  and  so  the 
entire  foundation  upon  which  the  trial  court  predicated  the 
finding  of  negligence  fails,  and  the  judgment  was  erroneous. 
As  this  first  point  is  necessarily  decisive  of  the  whole  case, 
it  renders  the  next  question,  whether  there  was  contributory 
negligence  on  the  part  of  the  plaintiff,  immaterial.  There  was 
error  in  the  judgment  complained  of.  The  other  judges  con- 
curred. 

Fences  and  Cattle  Quardt— Obligation  to  Construct^Crosslng. — The  gen- 
eral direction  of  what  was  known  as  F.  street  ran  diagonally  acroes  plaintiff's 
track.  It  was  not  shown  to  have  been  regularly  laid  out  or  extended 
across  the  tracks.  To  the  south  side  of  the  tracks,  it  deflected  to  the  west 
and  ended  at  the  station  grounds,  and  if  it  had  been  extended  across  the 
tracks  in  the  same  direction  it  could  not  have  connected  with  what  was 
called  F.  street  on  the  north  side,  //e/d,  that  there  was  no  continuous 
street  at  that  point,  and  that  therefore  the  railroad  company  was  not  re- 
quired to  fence  its  railway  tracks  at  the  crossing  and  provide  cattle  guards 
under  Mich.  Pub.  Acts,  1887,  p.  339.  Stern  v.  Michigan  Cent.  R.  Co.,  Mich. 
Sup.  Ct.,  Oct.  18,  1889. 

Stock  Killing — Pleading — Inconsistent  Averments— Appeal. — In  an  action 
to  recover  damages  for  the  killing  of  stock,  the  petition  alleged  that  the 
cattle  were  killed  at  a  point  where  the  defendant  had  the  right  to  fence  its 
road,  thus  negativing  the  idea  that  the  cattle  were  killed  at  a  public  cross- 
ing. It  also  contained  averments  to  the  effect  that  the  killing  was  caused 
by  the  negligent  and  careless  operation  of  the  defendant's  trains,  thus  pre- 
senting the  question  of  the  liability  of  the  company  for  the  killing  of  stock 
at  points  where  there  was  no  right  to  fence,  as  at  a  public  crossing.  The 
defendant  pleaded  a  general  denial.  The  court  charged  the  jury  in  sul>- 
stance  that  if  the  right  to  fence  existed  and  there  was  no  fence,  the  defend- 
ant was  liable,  but  if  the  killing  took  place  upon  a  public  crossing,  the 
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plaintiff  must  show  that  the  damage  was  caused  by  the  negligent  and  care- 
less operation  of  the  trains.  Held,  that  an  objection  to  tne  petition  as 
containing  inconsistent  averments  could  not  be  made  for  the  first  time  on 
a.ppeal.     Connyers  v,  Sioux  City  &  P.  R.  Co.,  Iowa  Sup.  Ct.,  Oct.  ii,  1889. 


Atchison,  Topeka  «&  Santa  Fe  R..Co. 

V. 

Hawkins. 

{Kansas  Supreme  Courts  October  5,  1889.) 

StoclcKilling— Crossing — Permitting  Hedge  to  Obstruct  View  of  Track. — 
In  an  action  brought  by  the  plaintiff  against  a  railroad  company  to  recover 
the  value  of  stock  which  plaintiff  alleged  were  killed  at  a  public  crossing, 
by  the  negligence  of  the  railroad  company,  the  bill  of  particulars  alleged, 
among  other  things,  **  that  the  whistle  of  the  engine  was  not  sounded  as 
prescribed  by  law ;  and  that  in  consequence  thereof  the  stock  were  not 
warned  of  the  approach  of  th^  train  until  it  was  too  late  to  prevent  them 
from  being  killed  ;  and  that  if  the  whistle  of  the  engine  had  been  sounded, 
as  prescribed  by  law,  the  person  in  charge  of  the  stock  could  have  prevented 
any  injury."  The  bill  of  particulars  further*  stated  "  that  the  railroad  com- 
pany permitted  a  very  high  and  dense  growth  of  hedge  to  extend  out  on  its 
right  of  way,  and  nearly  to  the  track ;"  and  further  stated  "  it  prevented 
persons  traveling  upon  the  public  road  from  observing  the  approach  of 
trains."  Held,  that  under  the  allegations  of  the  bill  of  particulars  it  was 
misleading  and  erroneous  to  instruct  the  jury  "  if  the  railroad  company 
permitted  and  suffered  a  hedge  to  stand  upon  its  right  of  way,  so  as  to  ob- 
struct the  view  of  the  track,  and  but  for  such  obstruction  the  injury  to  the 
stock  would  not  have  happened,  the  company  is  liable  for  the  injury  to  the 
stock." 

Same — Appeal— Reversal  of  Verdict. — Held,  also,  that  where  it  appears 
from  the  instructions  and  findings  of  the  jury,  under  the  allegations  of  such 
a  bill  of  particulars,  that  the  liability  for  the  injury  to  the  stock  was  fixed 
by  the  jury  for  the  negligence  of  the  railroad  company  in  permitting  the 
hedge  to  grow  upon  the  right  of  way  as  alleged,  the  verdict  and  judgment 
must  be  set  aside. 

Johnston,  J.,  dissenting. 

Error  from  District  Court,  Harvey  County. 

Michael  Hawkins  commenced  his  action  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company  before  a  justice 
of  the  peace  of  the  city  of  Newton,  in  Harvey  county  to  re- 
cover $200.  His  bill  of  particulars  was  as  follows,  omitting 
caption :  "  The  plaintiff  complains  of  the  defendant  and  alleges 
that  defendant  is  a  corporation  duly  organized  under  the  laws 
of  the  state  of  Kansas,  and  that  it  owns  and  operates  a  line  of 
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railroad  through  the  county  of  Harvey,  in  said  state,  and  did 
at  all  of  the  times  herein  mentioned ;  that  the  plaintiff  was, 
on  or  about  the  14th  day  of  August,  1885,  the  owner  of  two 
cows  of  the  value  of  $150 ;  that  on  said  day  said  cows  were  in 
his  possession,  and  were  being  driven  by  a  competent  person 
along  the  public  highway,  upon  and  along  the  section  line 
road  between  section  No.  30,  township  23,  range  i  E.,  and 
section  No.  25,  township  23,  range  i  W.  in  Harvey  county, 
Kan. ;  and  that  at  a  point  where  said  public  highway  crosses 
defendant's  said  railroad  said  cows  were,  through  the  careless- 
ness and  negligence  of  defendant's  servants  and  employes, 
who  were  in  charge  of  a  certain  engine  and  train  of  cars,  in 
the  management  thereof  upon  its  said  railroad  track,  struck 
by  said  engine  and  cars  ana  instantly  killed,  to  his  great  dam- 
age in  the  sum  of  one  hundred  and  fifty  dollars ;  that  the  de- 
fendant upon  approaching  said  crossing  with  its  said  train 
failed  to  sound  its  whistle,  as  required  by  law,  in  consequence 
of  which  the  person  in  charge  of  said  cows  was  not  warned 
of  the  approach  of  said  train  until  it  was  too  late  to  prevent 
the  killing  of  said  cows ;  that  had  said  whistle  been  sounded, 
as  required  by  law,  said  person  could  have  prevented  said 
injury ;  that  upon  said  occasion  said  train  was  late,  and  the 
person  in  charge  of  said  cattle  supposed  it  had  already  passed 
said  crossing;  that  said  defendant  has  failed  to  provide  a  safe 
and  convenient  crossing  at  said  point,  as  required  by  law ; 
that  the  approaches  to  said  track  were  very  abrupt,  and  high 
above  the  natural  elevation  of  the  surrounding  land,  which 
greatly  impedes  progress  in  crossing  the  same ;  that  defend- 
ant  has  permittea  a  very  high  and  dense  growth  of  hedge  to 
extend  out  upon  its  right  of  way  and  nearly  up  to  the  track 
on  either  side,  which  prevents  persons  traveling  upon  said 
road  from  observing  tne  approach  of  trains  upon  its  said 
road ;  that  said  crossing  is,  and  long  has  been,  so  maintained 
by  said  defendant  in  a  dangerous,  inconvenient,  and  unsafe  con- 
dition ;  that  immediately  after  said  cattle  were  killed  plaintiff 
demanded  payment  therefor  of  said  defendant;  and  that  de- 
fendant positively  refused  to  pay  for  said  cattle  any  sum  what- 
ever ;  that  $50  is  a  reasonable  attorney's  fee  for  the  prosecution 
of  this  action.  Wherefore  plaintiff  prays  judgment  for  the  sum 
of  two  hundred  dollars,  ancf  costs  of^suit  against  said  defendant, 
and  interest  at  7  per  cent,  per  annum  from  August  15,  1885." 
Upon  the  trial  before  the  justice,  judgment  was  rendered 
against  the  railroad  company,  from  which  judgment  the  com- 
pany appealed  to  the  district  court  of  Harvey  county.  Trial 
had  at  the  May  term  of  the  court  for  1887,  upon  the  original 
bill  of  particulars.  The  jury  returned  a  verdict  in  favor  of 
the  plaintiff  for  $134.80,  and  also  made  special  findings  of  fact. 
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The  company  filed  its  motion  for  judgment  upon  the  special 
findings  of  fact,  which  motion  was  overruled.  The  company 
also  filed  its  motion  for  a  new  trial,  which  was  overruled. 
On  July  2,  1887,  the  court  rendered  judgment  for  $134.80,  to- 
gether with  costs  against  the  railroad  company.  The  com- 
pany excepted  and  Brings  the  case  here. 

Cieo.  R.  Peck,  A.  A.  Hurd and  J.  G.  Egan  for  plaintiff  in  error. 

Ady  &  Nicholson  for  defendant  in  error. 

HoRTON,  C.  J. — The  errors  alleged  as  grounds  for  reversal 
are — First.  That  the  court  erred  in  its  instructions  to  the  jury 
upon  the  question  of  the  defendants  allowing  and 
permitting  a  hed^e  to  grow  upon  its  right  of  way,  JL"^"**"^ 
thereby  obstructing  the  view.  The  instructions 
objected  to  are  as  follows :  "  Second.  It  is  averred  in  the  peti- 
tion that  plaintiff's  said  two  cows  were  struck  and  killed  by 
one  of  defendant's  trains  on  its  railroad  while  said  cows  were 
being  driven  along  a  public  road,  and  at  a  crossing  of  said 
railroad ;  that  the  killing  of  said  cows  was  caused  by  the  neg- 
ligence of  the  defendant  and  its  agents  and  servants  in  per- 
mitting a  hedge  to  stand  upon  its  right  of  way,  so  as  to  prevent 
the  approach  of  its  said  train  from  being  seen,  and  by  failing 
to  sound  the  whistle  of  its  locomotive,  so  as  to  give  warning 
of  the  coming  of  its  train."  "  Sixth.  The  jury  are  instructed 
that  if  you  believe  from  the  evidence  that  the  defendant  com- 
pany permitted  and  suffered  a  hedge  to  stand  upon  its  right 
of  way  so  as  to  obstruct  materially  the  view  of  the  track  and 
of  approaching  trains  by  persons  about  to  cross  the  railroad, 
on  the  crossing  in  question,  and  that  but  for  such  obstruction 
the  injury  in  question  would  not  have  happened,  then  the 
company  is  liable  in  this  case  for  the  injury  so  caused,  unless 
you  further  believe  from  the  evidence  that  plaintiff's  own 
negligence  contributed  directly  to  the  injury.  *  The  court 
also,  at  the  request  of  the  railroad  company,  submitted  certain 
questions  of  fact  to  the  jury.  The  eleventh  and  twelfth  ques- 
tions and  answers  are  as  follows :  "  Eleventh.  Did  the  person 
in  charge  of  these  cows  take  anj  precautions  as  she  ap- 
proached this  crossing  to  ascertain  whether  any  train  was 
coming  or  not,  prior  to  letting  the  cattle  get  upon  the  cross- 
ing ?  Answer.  Yes.  Twelfth.  If  the  jury  answer  the  last  ques- 
tion affirmatively  they  may  state  fully  what  acts  the  person  in 
charge  of  the  cattle  did  towards  ascertaining,  or  vvnat  steps 
she  took  to  find  out  whether  a  train  was  coming  or  not.  State 
fully.  Answer.  We  believe  that  she  took  the  same  precau- 
tion that  she  did  in  always  crossing — by  listening  and  looking 
as  far  as  she  could.  The  defendant  being  behind  time  with 
its  train,  it  was  as  much  the  defendant's  place  to  use  an  extra 
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precaution  on  the  part  of  the  train,  being  oflF  time,  to  give  an 
extra  signal ;  furthermore,  the  defendant  was  negligent  in 
leaving  the  hedge  in  the  condition  it  was  to  prevent  the  seeing 
or  hearing  the  approach  of  the  train." 

It  is  claimed  tnat  the  jury  in  these  answers  required  of  the 
defendant,  under  the  circumstances,  a  duty  not  shown  by  the 

evidence,  and  that  by  reason  of  that  fact  the  motion 
Ve9U9««c«~  for  a  new  trial  ou^ht  to  have  been  granted.  It 
of^Iw!****''     seems  to  us  that  this  case  was  decided  by  the  jury 

upon  the  ground  that  the  railroad  company  was 
negligent  in  permitting  a  hedge  to  be  grown  upon  its  right 
of  way,  so  as  to  obstruct  materially  the  view  of  its  track  and 
approaching  trains,  and  not  upon  anything  else.  An  instruc- 
tion was  given  imputing  negligence  to  the  railroad  company, 
on  account  of  the  hedge  upon  its  right  of  way,  and  the  jury 
specially  found  the  company  was  negligent  in  leaving  the 
hedge  in  the  condition  it  was  in.  All  the  evidence  shows  that 
both  the  plaintiff  and  his  daughter,  who  was  in  charge  of  the 
stock,  were  well  acquainted  with  the  crossing,  and  knew  of 
the  hedge,  its  height,  and  its  condition.  The  hedge  was  from 
15  to  25  feet  on  tne  right  of  way,  and  25  to  35  from  the  track. 
If  the  hedge  in  any  way  prevented  the  person  in  charge  of 
the  stocfi:  from  seeing  or  hearing  the  approaching  train,  then, 
of  course,  being  well  acquainted  with  tne  hedge  and  the  prem- 
ises, additional  precaution  should  have  been  taken  to  see  if 
any  train  was  coming.  We  think  the  instruction  concerning 
the  hedge  upon  the  right  of  way  was  misleading,  and  that 
the  veroict  was  returned  upon  a  wrong  theory.  It  the  grow- 
ing of  a  hi^h  hedge  upon  a  right  of  way  near  a  public  cross- 
ing is  negligence  on  the  part  of  the  railroad  company,  as  to  a 
traveler  or  person  upon  a  public  highway,  and  thoroughly 
familiar  with  the  hedge,  the  crossing,  and  adjoining  premises, 
then,  also,  a  high  fence  inclosing  a  railroad  track  would  he  an 
act  of  negligence  on  the  part  of  the  company  ;  and  permitting 
trees  to  grow  upon  the  right  of  way  near  a  public  crossing 
would  also  be  negligence.  If  the  jury  had  based  the  verdict 
upon  the  failure  of  the  railroad  company  to  sound  the  whis- 
tle of  its  locomotive,  as  prescribed  by  the  statute,  the  testi- 
mony  concerning  the  hedge  would  not  have  been  erroneous, 
nor  affected  prejudicially  the  case. 

The  bill  of^ particulars  expresslj  alleged  that  "if  the  whis- 
tle had  been  sounded  as  prescribed  by  law,  the  person  in 

chare^e  of  the  stock  could  have  prevented  the  in- 
*!5i-*FUd'*^'  J^^y.-  "^^t*  under  the  instructions  of  the  court. 
\xi%u       '      the  jury  were  permitted  to  return  a  verdict  against 

the  company,  without  regard  to  whether  the  whis- 
tle sounded  or  not.     The  jury  made  a  great  many  special 
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findings,  but  they  made  no  finding,  however,  that  there  was 
any  failure  of  the  company  to  sound  the  whistle  to  its  loco- 
motive. In  addition,  the  jury  specially  found  that  the  person 
driving  the  stock  was  on  horseback ;  therefore  she  might,  as 
she  approached  the  crossing,  have  ridden  ahead  of  the  stock, 
and  ascertained  if  any  train  was  coming  before  she  started 
the  stock  across  the  track. 
The  judgment  of  the  district  court  will  be  reversed. 

Valentine,  J.,  concurring.    Johnston,  J.,  dissenting. 

CroMingt— Obstruction  of  View  by  Bushes  and  Trees  on  Right  of  W^— 
See  International  &  G.  N.  R.  Co.  v.  Kuehn  (Tex.),  35  Am.  &  Eng.  R.  Cat. 
421;  Nchrbas  v.  Cent.  Pac.  R.  Co.  (Cal.),  14  /^.  670. 


Louisville,  New  Albany  &  Chicago  R.  Co. 

V. 

Etzler. 

{Indiana  Supreme  Court,  January  23,  and  May  11,  1889.) 

Privste  Crossings— Duty  of  Landowner  to  Maintain  Gates— Liability.— If  a 
landowner  whose  lands  are  intersected  by  a  railroad,  takes  advantage  of 
the  Indiana  Statutes  of  April  8  and  13,  1885,  which  authorize  him  to  con- 
struct and  maintain  crossings  over  the  railroad,  and  impose  upon  him  the 
duty  of  constructing  and  maintaining  gates  thereto,  the  company  is  not, 
in  the  absence  of  negligence,  liable  for  the  injury  or  killing  of  cattle  at  such 
crossings. 

Same — "  Driveway  " — Special  Finding.— A  special  finding  of  facts  that 
the  animals  injured  entered  upon  the  track  at  a  point  where  the  railroad 
crosses  **  a  cartway  or  private  way  known  as  *  McQuiddy's  Crossing.  * " 
imports  that  such  cartway  was  a  "  driveway "  within  the  meaning  of  the 
Indiana  acts. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  George  J.  Etzler  against  the  Louisville,  New 
Albany  &  Chicago  R.  Co.  to  recover  damages  for  injuries  to 
two  bulls  which  were  run  over  by  onft  of  defendant's  trains. 
The  defendant  pleaded  in  defense  the  acts  of  April  8  and  13, 
1885,  which  authorize  landowners  of  right  to  construct  and 
maintain  crossings  over  railroad  tracks,  and  impose  upon 
them  the  duty  of  constructing  and  maintaining  gates  thereto. 
The  defendant  appeals  from  a  judgment  for  the  plaintiff. 
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Alspaugh  &  Lawler  and  G.  R,  Eldridge  for  appellant. 
Voyles  &  Morris  for  appellee. 

Olds,  J. — This  is  an  action  brought  by  the  appellee  against 
the  appellant  for  ,the  value  of  two  mules,  which  it  is  ^eged 
-CMe  lUtod.  *"  complaint,  entered  upon  the  railroad  track  of 
the  appellant  at  a  point  where  it  was  not  fenced, 
but  might  have  been  fenced,  and  while  upon  the  track  were 
run  against  and  over  by  an  engine  and  train  of  cars  run  and 
operated  by  the  employes  of  the  appellant,  and  one  of  them 
killed,  and  the  other  wounded  and  greatly  injured;  that  they 
were  each  of  the  value  of  $i  50,  to  the  damage  of  the  appellee  in 
the  sum  of  $250.  The  cause  was  tried  by  the  court  without 
the  intervention  of  a  jury.  The  court  rendered  a  special 
finding  of  facts  and  conclusions  of  law  upon  them. 

The  facts  found  are  as  follows :  (i)  The  plaintiff  is  a  citi- 
zen  of  Washington  county,  Ind.,  and  on  the  12th  day  of  Oc- 
Ff»diB  of  f^t)^^»  1885,  was  the  owner  of  two  mules  described 
fJu  '^  i"  the  complaint,  and  that  on  said  12th  day  of  Octo- 
ber, 1885,  tne  defendant  was,  and  now  is,  a  railroad 
conripany  owning  and  managing  the  Louisville,  New  Albany 
&  Qiicago  Railway,  which  railway  runs  in  and  througn 
said  county  of  Washington.  {2\  And  on  said  dav  a  train 
owned  ana  run  by  said  defendant  upon  said  railway,  and 
controlled  by  the  employes  and  servants  of  said  defendant, 
ran  against  and  upon  said  mules,  which  had  entered  in  and 
upon  the  track  01  said  defendant's  road,  and  killed  one  of 
said  mules,  and  so  injured  the  other  as  to  render  it  worth- 
less, (3)  That  said  mules  entered  upon  the  track  of  defend- 
ant's road  at  a  point  in  said  county  where  said  railroad 
crosses  a  cartway,  a  private  way  known  as  "  McQuiddy's 
Crossing,"  and  from  said  crossing  passed  east  upon  said 
track.  (4)  That  there  were  no  cattle  guards  at  said  cross- 
ing, or  anjr  other  obstacle  to  prevent  said  mules  from  pass- 
ing from  said  private  way  to  and  upon  said  track.  (5)  The  rail- 
road at  the  point  where  the  mules  entered  runs  very  nearly 
east  and  west,  and  the  mules  went  eastwardly  after  they  en- 
tered upon  the  track.  (6)  That  said  mules,  after  entering 
upon  said  track,  grazed  along  the  same  for  some  time,  and 
then  ran  rapidly  eastwardly,  until  they  cam^  to  the  cattle 
guard  across  said  railroad  at  Garrot's  farm,  in  said  county, 
which  cattle  guard  the  mules  got  over,  and  when  east  oi 
said  cattle  guard  they  were  in  a  space  inclosed  by  fences  on 
each  side,  and  a  cattle  guard  at  each  end  of  said  fences, 
which  fences  and  cattle  guards  inclosed  said  railroad;  that 
the  two  cattle  guards  on  the  Garrott  land  are  between  one- 
quarter  and  a  half  mile  apart.     (7)  At  a  point  40  or  45   rods 
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from  the  west  cattle  guard,  and  on  Garrott's  land,  a  train  on 
said  defendant's  road  overtook,  struck,  and  killed  one  of  said 
mules,  which  mule  was  of  the  value  of  $190.  The  train  that 
struck  said  mule  was  going  south.  (8)  That  about  40  rods 
from  the  point  where  the  first  mule  was  struck,  and  at  the 
east  cattle  guard,  the  second  mule  was  struck  by  a  train  of 
defendant,  and  carried  over  the  cattle  guard,  which  mule 
was  crippled  by  such  collision  with  the  train  in  such  manner 
as  to  render  it  of  no  value  ;  that  said  mule  before  said  injury 
was  of  the  value  of  $150.  (9)  That  at  the  west  cattle  guard, 
at  Garrott's,  there  is  a  highway  crossing  said  railroad  di- 
rectly west  of  said  cattle  guard  ;  that  said  cattle  guards 
were  in  good  repair,  and  were  connected  by  wing  fences  to 
the  fences  running  on  each  side  of  said  railroad  between 
said  cattle  guards.  (10)  That  on  the  night  said  mules  were 
killed  and  injured,  four  trains,  two  passenger  and  two  freight 
trains  went  south  upon  said  railroad,  and  over  the  portions 
of  the  r6ad  where  said  mules  were  struck  by  the  engine  or 
cars  ;  said  passenger  trains  were  about  one-half  hour  apart ; 
that  said  mules  escaped  from  inclosure  of  the  plaintiff  the 
niffht  they  entered  upon  said  track.  (11^  That  said  mule  was 
killed  and  the  other  injured  in  Washington  county,  Ind., 
were  the  property  of  the  plaintiff,  and  that  the  place  where 
said  mules  entered  upon  tne  track  of  defendant  was  not,  but 
mieht  have  been,  securely  fenced,  and  said  mule  was  killed 
and  the  other  injured  by  a  train  of  cars  belonging  to  said 
defendant,  and  running  upon  said  defendant's  road. 

By  the  finding  of  facts  it  appears  that  the  mules  entered 
upon  the  track  at  a  private  farm  crossing  known  as  "  Mc- 
Quiddy's  Crossing,"  on  the  12th  day  of  October, 
i»85.  This  was  after  I  he  acts  of  April  8  and  13,  f^'^ii^lJ^II;^, 
1885,  took  effect,  and  were  in  force.  In  the  case  of  croidng.  '^* 
Hunt  V,  Lake  Shore  &  M.  S.  R.  Co.,  112  Ind.  69, 
35  Am.  &  Eng.  R.  Cas.  176,  it  was  held  by  this  court  that 
under  the  acts  of  April  8  and  13, 1885,  a  railroad  company  was 
not  liable  for  injuries  to  stock  entering  upon  the  track  at  such 
points,  in  the  absence  of  negligence  on  the  part  of  the  com- 
pany or  its  employes.  There  is  no  ne^li^ence  charged  in 
this  case.  The  court,  therefore,  erred  in  its  conclusions  of 
law.  The  judgment  is  reversed,  and  cause  remanded,  with 
instructions  to  the  court  below  to  restate  the  conclusions  of 
law  in  accordance  with  this  decision,  and  to  render  judg- 
ment for  appellant. 

A  petition  for  rehearing  was  filed,  and  thereupon  the  fore- 

ffoing  opinion  was  withdrawn  and  a  rehearing  granted.^    The 
oUowing  is  the  opinion  of  the  court  rendered  upon  such  re- 
hearing : 
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Olds,  J. — This  is  an  action  brought  by  the  appellee  ajjainst 
the  appellant  for  the  value  of  two  muleS  which  it  is  alleged 
in  the  complaint  entered  upon  the  railroad  track 
Cawiuud.  ^£  ^1^^  appellant  at  a  point  where  it  was  not  fenced, 
but  might  have  been  fenced,  and  while  upon  the  track  were 
run  against  and  over  by  an  engine  and  train  of  cars  run  and 
operated  by  the  employes  of  the  appellant ;  and  one  of  them 
was  killed  and  the  other  wounded  and  greatly  injured ;  and 
that  they  were  each  of  the  value  of  $150, — to  the  damage  of 
the  appellee  in  the  sum  of  $250.  The  cause  was  tried  by  the 
court  without  the  intervention  of  a  jury.  The  court  made  a 
special  finding  of  facts  and  stated  its  conclusions  of  law  there- 
on. 

The  special  findings  of  facts  and  conclusions  of  law  are  as 
follows:  ''First,  The  plaintiff  is  a  citizen  of  Washington  coun- 
ty, Indiana,  and  on  the  12th  day  of  October,  1885, 
FiBdiB9ior  ^^g  ^YiQ  owner  of  two  mules  described  in  the  com- 
plaint; and  that  on  said  12th  day  of  October,  1885, 
the  defendant  was  and  now  is  a  railroad  corporation,  owning 
and  managing  the  Louisville,  New  Albany  &  Chicago  RaiU 
way ;  which  railway  runs  in  and  through  said  county  of  Wash- 
ing^ton.  Third,  That,  on  said  day,  a  train  owned  and  run  by 
said  defendant  upon  said  railway,  and  controlled  by  the  em- 
ployes and  servants  of  said  defendant,  ran  against  and  upon 
said  mules,  which  had  entered  in  and  upon  the  track  of  said 
defendant's  road,  and  killed  one  of  said  mules,  and  so  injured 
the  other  as  to  render  it  worthless.  Fourth.  That  said  mules 
entered  upon  the  track  of  defendant's  road  at  a  point  in  said 
county  where  said  railroad  crosses  a  cartway  or  private  way 
known  as  '  McQuiddy*s  Crossing,*  and  from  said  crossing 
passed  east  upon  said  track.  Fifth.  That  there  was  no  cat- 
tle guard  at  said  crossing,  or  anjr  other  obstacle,  to  prevent 
said  mules  from  passing  from  said  private  way  to  and  upon 
said  railroad  traclc.  Sixth.  The  railroad,  at  the  point  where 
the  mules  entered,  runs  very  nearly  east  and  west ;  and  the 
mules  went  eastwardly  after  they  entered  upon  the  track. 
Seventh.  That  said  mules,  after  entering  upon  said  track, 
grazed  along  the  same  for  some  time,  and  then  ran  rapidly 
eastwardly  until  they  came  to  the  cattle  guard  across  saiJi 
railroad  at  Garrott's  farm  in  said  county,  which  cattle  guard 
the  mules  got  over ;  and,  when  east  of  said  cattle  guard,  they 
were  in  a  space  enlosed  by  fences  on  each  side,  and  a  cattle 
guard  at  each  end  of  said  fences,  which  fences  and  cattle 
guards  enclosed  said  railroad.  That  the  two  cattle  guards 
on  the  Garrott  land  are  between  one-quarter  and  a  half  mile 
apart.  Eighth.  At  a  point  40  or  45  rods  from  the  west  cattle 
guard  on  Garrott's  land,  a  train  on  said  defendant's  road 
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overtook,  struck,  and  killed  one  of  said  mules,  which  mule 
was  of  the  value  of  one  hundred  and  twenty  dollars.  The 
train  that  struck  said  mule  was  going  south.  Ninth.  That 
about  forty  rods  from  the  point  where  the  first  mule  was 
struck,  and  at  the  east  cattle  guard,  the  second  mule  was 
struck  by  a  train  of  defendant  and  carried  over  the  cattle 
guard,  which  mule  was  crippled  by  such  collision  with  the 
train  in  such  manner  as  to  render  it  of  no  value.  That  said 
mule  before  said  injury  was  of  the  value  of  $130.  Tenth. 
That,  at  the  west  cattle  guard  at  Garrott's,  there  is  a  high- 
way crossing  said  railroad  directly  west  of  said  cattle  guard. 
That  said  cattle  guards  were  in  good  repair,  and  were  con- 
nected oy  wing  fences  to  the  fences  running  on  each  side  of 
said  railroad  between  said  cattle  guards.  Eleventh^  That, 
on  the  night  said  mules  were  killed  and  injured,  four  trains — 
two  passenger  and  two  freight  trains — went  south  upon  said 
railroad  and  over  the  portion  of  the  road  where  said  mules 
were  struck  by  the  engine  or  cars.  Said  passenger  trains 
were  about  one-half  hour  apart.  That  said  mules  escaped 
from  inclosure  of  the  plaintiff  the  night  they  entered  upon 
said  track.  Twelfth.  That  said  mule  was  killed  and  the 
other  injured  in  Washington  county,  Indiana ;  were  the  prop- 
erty of  the  plaintiff;  and  that  the  place  where  said  mules  en- 
tered upon  the  track  of  defendant  was  not,  but  might  have 
been,  securely  fenced  ;  and  said  mule  was  killed  and  the  other 
injured  by  a  train  of  cars  belonging  to  said  defendant,  and 
running  upon  said  defendant's  road.  (Court's  conclusion  of 
law.)  And,  as  a  conclusion  of  law,  the  court  states,  upon  the 
facts  so  found,  that  said  plaintifif  is  entitled  to  recover  the 
sum  of  two  hundred  and  nfty  dollars.** 

The  appellant  excepts  to  the  conclusions  of  law,  and  as- 
signs as  error  that  the  court  erred  in  its  conclusions  of  law. 
By  the  act  of  the  legislature,  approved  April  8, 
1885,  persons  owning  tracts  of  land  separated  by  8utotory»«- 
the  right  of  way  of  a  railroad  company  are  author-  t^o'^ty^o 
ized  to  construct  and  maintain  wagon  and  drive-  v»trcroliBg! 
ways  across  such  right  of  way  of  said  company  ; 
and,  by  said  act,  railroad  companies  are  exempted  from  lia- 
bility for  damages  for  animals  killed  or  injurea  on  the  track 
of  such  railroad,  by  the  cars  or  locomotives  running  on  such 
railroad,  if  such  animals  entered  the  track  of  such  railroad  at 
such  private  roadway, — unless  it  shall  be  proven  that  such 
killing  or  injury  was  caused  by  the  negligence  of  the  servants 
of  the  company  owning  or  operating  such  railroad.  True, 
the  language  of  the  act  is,  "  if  such  animal  entered  upon  the 
track  of  such  railroad  through  such  gates,"  and  the  act  pro- 
vides that  the  landowner  shall  erect  and  maintain  substantial 

40  A.  &  E.  R.  Gas.— 14 
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gates  and  keep  them  securely  locked  when  not  in  use,  but  the 
erection  of  the  gates  and  keeping  them  locked  is  an  obliga- 
tion imposed  on  the  landowner,  and  for  the  violation  of  which 
he  is  liable.  The  absolute  right  to  construct  and  maintain  a 
private  crossing  is  given  to  the  land  owner;  and  the  right  of 
the  railroad  company  to  have  exclusive  control  of  their  right 
of  way  and  fences  is  diminished  and  taken  away  to  that  ex- 
tent ;  and,  having  no  control  over  their  right  of  way  to  pre- 
vent or  control  the  construction  and  use  of  farm  crossings, 
they  are  exempt  by  such  act  from  liability  for  damages  tor 
animals  killed  or  injured,  if  they  enter  upon  the  railroad 
through  such  private  crossings,  whether  there  are  any  gates 
erected  through  which  the  animals  pass  or  not,  unless  the 
killing  or  injury  is  caused  by  the  negligence  of  the  servants 
of  the  company.  These  crossings  are  authorized  to  be  con- 
structed along  the  line  of  the  railroad  where  the  track  may 
be  securely  fenced  ;  and  it  constitutes  an  exception  to  the  lia- 
bility of  a  railroad  company  for  stock  killed  upon  the  track 
when  such  stock  enterea  upon  the  track  when  it  was  not  se- 
curely fenced,  and  where  it  might  have  been  so  fenced.  Of 
course,  if  there  was  negligence  on  the  part  of  the  railroad 
company,  or  its  employes,  in  not  properly  keeping  in  good 
repair  any  portion  of  tfie  fence  it  was  the  duty  of  the  compa- 
ny to  keep  in  repair,  and  by  reason  of  such  neglect  the  ani- 
mals entered  upon  the  track  through  or  across  such  defective 
fences,  the  company 'would  be  hable.  We  have  said  this 
much  on  the  question  of  the  statute  for  the  reason  that  it  is 
contended  by  counsel  for  appellee  that,  unless  it  affirmative- 
ly appears  that  the  animals  entered  upon  the  track  through 
gates  at  the  private  crossing,  the  company  is  liable  ;  and  it  is 
contended  that  it  does  not  so  appear  by  the  special  finding  in 
this  case,  and  that  the  special  findings  in  this  case  do  not 
show  an  entry  of  the  animals  through  such  a  crossing  as  is 
contemplated' by  the  statute  of  1885. 

It  appears  from  the  special  finding  of  facts  in  this  case  that 
the  mules  entered  upon  the  track  at  a  point  where  the  rail- 
road crosses  **  a  cartway  or  private  way  known  as 
PrirftUerou-  *  McQuiddy's  Crossiug/ "  The  construction  we 
•traiiioir'of  place'upon  this  finding  is  that  it  was  a  private  farm 
flndug.  crossing,  such  as  is  authorized  by  the  statute,  where 

the  mutes  entered  upon  the  track.  No  other  cross- 
ings are  permitted  by  law,  ex^cept  public  streets  and  high- 
ways. The  crossing  is  not  designated  in  the  finding  by  the 
same  term  used  in  the  statute.  The  statute  uses  the  words 
"wagon  and  driveways.'*  A  "private  way  or  cartway" 
means,  as  we  think,  a  "  driveway;"  and  the  special  findings 
do  not  show  that  the  servants  of^the  company  were  guilty  of 
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any  negligence  which  caused  or  contributed  to  the  killing  of 
the  mules.  Hunt  v.  Lake  Shore  &  M.  S.  R.  Co.,  112  Ind.  69, 
35  Am.  &  Eng.  R.  Cas.  176.  We  are  therefore  of  the  opinion 
that  the  facts  found  by  the  court  did  not  entitle  the  appellee 
to  recover ;  and  we  might  add,  further,  that,  indepenaently 
of  the  question  of  the  mules  entering  upon  the  track  at  a  pri- 
vate crossing,  that  the  facts  found  show  that  after  the  mules 
entered  upon  the  track  they,  of  their  own  volition,  strayed 
along  the  track  until  they  came  upon  a  public  high  waj  wHere 
the  railroad  company  were  not  required  to  fence  their  track ; 
and  from  such  highway  the  mules,  without  being  driven  by 
approachine  locomotive  or  cars,  or  by  reason  of  any  fault  on 
the  part  of  the  railroad  company  or  its  employes,  of  their  own 
accord  entered  upon  the  track  where  it  was  properly  and 
securely  fenced,  crossing  over  a  proper  cattle  guard,  which 
was  at  the  time  in  good  condition  ;  and,  to  say  the  least,  these 
facts  render  the  appellee's  right  to  recover  very  doubtful ; 
but,  having  to  reverse  the  judgment  on  the  other  question,  it 
is  not  necessary  to  pass  upon  this.  The  only  exceptions  re- 
served  and  error  assignea  were  to  the  conclusions  of  law 
stated  by  the  court ;  and  it  would  seem  that  the  statute  ex- 
empting^ the  appellant  from  liability  was  not  considered  in 
the  trim  of  the  cause ;  and  for  that  reason  the  facts  may  not 
have  been  so  fully  stated  by  the  court  as  they  would  have 
been  had  the  court  at  the  time  had  in  mind  the  statute  ;  and 
the  findings  of  fact  mav  convey  a  different  idea  to  this  court 
than  was  intended  by  tlie  court  trying  the  cause.  We  are  of 
the  opinion  that  justice  will  be  best  subserved  to  order  a  new 
trial  in  this  cause.  Buchanan  v.  Milligan,  108  Ind.  433.  The 
judgment  is  therefore  reversed,  at  the  costs  of  appellee,  with 
instructions  to  the  court  below  to  set  aside  the  judgment  and 
grant  a  new  trial ;  and  for  further  proceedings  not  inconsis- 
tent with  this  opinion. 

Liability  of  Company  for  Cattle  Killed  at  Private  Crossing.— See  Atchi- 
son. T.  &  S.  F.  R.  Co.  V.  Griffis  (Kan.),  13,  Am.  &  Eng.  R.  Cas.  532  ;  Evans- 
ville  &  T.  H.  R.  Co.  z/.  Mosier  (Ind.),  22  lb.  569,  note  570 ;  Hunt  v.  Lake 
Shore  &  M.  S  R.  Co.  (Ind.).  35  lb.  176. 
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Port  Royal  &  Western  Carolina  R.  Ca 

V. 

Phinizy. 

{Georgia  Supreme  Court,  April  29,  1889.) 

Stock-Killing — Statutory  Signals  When  Approaching  Crossing. — That  sec- 
tion 708,  of  the  Code  relative  to  blow  posts  and  signals  when  approaching 
public  crossings,  may  be  submitted  to  the  jury  when  stock  is  killed  at  some 
distance  beyond  a  public  crossing,  was  decided  in  Western  &  A.  R.  Co.  v, 
Jones,  65  Ga.  631,  8  Am.  &  Eng.  K.  Gas.  267.  The  like  rule  applies  where 
stock  is  killed  between  the  blow  post  and  the  crossing,  and  sections  708 
and  710  are  to  be  construed  together. 

Same — Blowing  Stock-alarm  in  City.— It  is  not  negligence,  affirmative  or 
negative,  for  a  locomotive  engineer  to  blow  the  stock-alarm  whistle  in  a 
town  or  city,  to  frighten  an  animal  from  the  track  in  case  of  a  sudden 
emergency,  more  especially  where  the  scene  of  the  occurrence,  though 
within  the  corporate  limits,  is  not  in  a  populous  quarter,  but  in  the  woc^s 
or  fields  adjacent  to  the  city  proper. 

Error  from  City  Court,  Richmond  County. 
J.  Ganahl  for  plaintiff  in  error. 
Wm,  K.  Miller  and  /.  H.  Phinizy  for  defendant  in  error. 

Bleckley,  C.  J. — A  mule  was  killed  by  the  railway  com- 
pany within  the  corporate  limits  of  Augusta,  but  some  three 
P^^  miles  distant  from  the  central  portion  of  the  city. 

The  scene  of  the  occurrence  was  upon  territory 
added  by  a  late  amendment  to  the  city  charter.  The  animal 
was  killed  upon  a  trestle,  bet\f  een  the  blow-post  and  a  public 
crossing,  probably  150  yards  from  the  crossing. 

I.  It  is  objected  that  the  court  gave  in  charge  to  the  jury 
sections  708  and  710  of  the  Code.  According  to  the  princi- 
ple ruled  in  Western  &  A.  R.  Co.  v,  Jones,  65  Ga. 
8t»tat<»i7  .ig.  62,  g  Am.  &  Eng.  R.  Cas,  267,  there  was  no  error 
in  this  part  of  the  charge.  The  two  sections  are  to 
be  taken  together.  If  they  are  pertinent  when  stock  are  be- 
yond the  crossing,  we  can  see  no  reason  why  they  dre  not  so 
when  the  stock  is  on  the  hither  side  of  the  crossing.  The 
sections,  and  the  conduct  of  the  company's  employes  under 
them,  are  simply  for  consideration  by  the  Jury.  Their  im- 
portance is  nothing  like  the  same  when  the  mjury  occurs  at  a 
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distance  from  the  public  crossing,  as  when  it  occurs  upon  the 
crossing.     Still,  they  have  some  relevancy  in  either  case. 

2.  But  we  think  the  court  erred  in  deciding  as  matter  of 
law  that  it  was  negligent  to  blow  the  stock-alarm  whistle. 
Section  710,  as  modified  by  the  act  of  1875,  contains 
no  express  inhibition  upon  blowing  the   whistle  if«»Uff«nc«~ 
within   the   corporate  limits   of  a   town   or  city,  ^hi^tufu 
Ringing  the  bell  is  substituted  for  whistling  as  to  Tity! 
all  matters  of  notice  or  warning  in  approaching 
public  crossings  ;  but  in  this  instance  the  blowing  of  the  stock- 
alarm  had  no  relation  to  the  crossing,  but  was  aimed  alone 
at   the  mule,  and  was  prompted  by  the  emergency.     We 
can  see  no  reason  why,  m  case  of  a  sudden  emergency,  the 
whistle  may  not  be  sounded,  even  in  the  very  centre  of  a 
town  or  city,  when  such  a  measure  is  requisite  to  save  the 
life  of  man  or  beast,  and  we  are  sure  that  the  statute  never 
contemplated  any  inhibition  upon  such  use  of  the  whistle 
where  danger  occurs  in  the  woods  or  fields  adjacent  to  the 
populated  quarters  of  a  city.     The  merits  of  the  present  case, 
on  the  facts  in  evidence,  are  so  close  that  we  thmk  the  erro- 
neous charge  to  the  jury  may  have  done  mischief,  and  there- 
fore that  a  new  trial  should  be  granted.     Judgment  reversed. 

Stock-killing— Failure  to  Sound  Whistle— Special  Finding.— In  an  action 
to  recover  the  value  of  a  cow  killed  upon  a  highway  crossing,  the  special 
verdict  found  that  plaintiff's  cow  without  his  fault,  broke  through  his  pasture 
fence  in  the  night  time  ;  that  the  fence  was  a  safe  one  and  plaintiff  made 
diligent  search,  but  was  unable  by  reason  of  the  darkness  of  the  night  to 
fincT  him  ;  that  during  the  same  night  he  entered  upon  defendant's  track  at  a 
point  where  the  same  crossed  a  public  highway,  and  while  the  cow  was 
upon  said  crossing,  the  defendant's  train  passed  at  a  high  rate  of  speed 
without  sounding  any  whistle  before  reaching  the  crossing,  and  the  loco- 
motive ran  over  the  cow  and  killed  him.  Held,  that  as  there  was  no  find- 
ing that  the  train  was  running  at  an  unlawful  rate  of  speed  or  that  the  em- 
ployes had  any  knowledge  of  the  cow  being  upon  the  crossing,  the  fast 
rate  of  speed  of  the  train  constituted  no  negligence,  and  that  as  the  verdict 
failed  to  find  that  the  death  of  the  cow  was  caused  by  reason  of  the  fact  that 
the  whistle  was  not  sounded,  such  fact  must  be  presumed  m  favor  of  the 
company,  and  that  there  could  be  no  recovery  under  Ind.  Rev.  Stat.,  §  421, 
which  confers  a  right  of  action  upon  any  person  whose  property  is  injured 
by  X\i<t  neglect  or  failure  of  the  engineer  to  give  the  statutory  signals 
Louisville.  N.  A.  &  C.  R.  Co.  v.  Green.  Ind.  Sup.  Ct..  Oct.  17.  1889.  The 
court  said : 

"  VVe  pass  the  sixth  and  seventh  assignments  of  error,  and  next  consider 
the  eighth  assignment  of  error,  which  presents  the  question  as  to  the  suffi- 
ciency of  the  verdict.  Before  the  rendition  of  the  judgment  on  the  ver- 
dict in  favor  of  the  appellee,  the  appellant  moved  the  court  for  judgment  in 
its  favor  on  the  special  verdict  as  to  the  cow  killed  on  the  highway  crossing, 
and  the  court  overruled  the  motion.  This  was  a  proper  motion.  The  two 
causes  of  action  were  clearly  distinct ;  and  if  the  facts  found  in  the  special 
verdict  entitled  the  appellee  to  a  judgment  in  its  favor  upon  the  one  cause 
of  action,  the  motion  should  have  been  sustained.    Johnson  v.  Culver,  116 
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Ind.  278.  The  facts  found  in  the  special  verdict  relating  to  the  cow  killed 
upon  the  highv^ay  crossing,  we  think,  may  be  stated  as  follows :  That 
plaintiff's  cow,  without  his  fault,  broke  through  his  pasture  fence  in  the 
night-time ;  that  the  fence  was  a  safe  one,  and  plaintiff  made  diligent  search, 
and  was  unable,  by  reason  of  the  darkness  01  the  night,  to  find  her ;  and 
during  the  same  night  she  entered  upon  the  defendant's  track,  at  a  point 
where  the  same  crossed  a  public  highway,  and,  while  the  cow  was  upon  the 
said  crossing,  defendant's  train  passed  said  crossing  at  a  high  rate  of  speed, 
without  sounding  any  whistle  before  reaching  said  crossing,  and  the  loco- 
motive ran  over  said  cow  and  killed  her.  These  constitute  the  material 
facts  found.  There  are  some  epithets  and  some  conclusions  stated  in  the 
verdict,  but  they  must  be  excluded,  in  determining  the  sufficiency  of  the 
verdict.  It  is  also  stated  that  the  defendant  made  no  attempt  to  frighten 
said  cow  from  said  crossing,  but  there  is  no  finding  of  facts  that  the  em- 
ployes running  tht  train  saw  the  cow,  or  knew  she  was  upon  the  crossing; 
and  if  they  did  not  see  her,  or  know  she  w^as  upon  this  crossing,  they  were 
not  required  to  make  any  attempt  to  frighten  her  off  the  track.  It  is  very 
doubtful  whether  the  appellant  has  a  right  to  recover  for  this  cow  in  any 
event,  in  view  of  the  fact  that  the  cow  was  at  large  upon  the  highway,  the 
plaintiff  being  required  to  keep  his  cattle  ujxjn  his  own  land ;  and  the 
question  is  presented  as  to  whether  or  not  the  cow  was  not  trespassing,  even 
if  she  escaped  without  appellant's  fault,  apd,  if  so,  whether  there  can  be  a 
recovery,  even  if  appellee's  negligence  caused  the  injury ;  but  in  view  of  the 
theory  we  take  of  the  question  presented  by  the  motion,  we  deem  it  un- 
necessary to  decide  whether  this  would  defeat  a  recovery  or  not.  The  ap- 
pellee seeks  to  recover  in  this  case  by  reason  of  the  omission  of  the  engineer 
and  persons  in  charge  of  the  train  to  comply  with  the  requirements  of  the 
statute  in  sounding  the  whistle  before  crossing  the  highway.  Section  4020. 
Rev.  St.  1 88 1,  makes  it  the  duty  of  engineers  running  engines  upon  rail- 
roads, uf)on  approaching  a  highway  crossing,  to  sound  the  whistle  three 
times  at  a  distance  of  not  more  than  100,  and  not  less  than  80.  rods  from 
such  crossing,  and  to  continuously  ring  the  bell  from  that  time  until  such 
engine  has  passed  such  crossing.  Thus  the  engineer  is  required  to  sound 
the  whistle  distinctly  three  times  between  80  and  100  rods  from  the  high- 
way crossing,  and  continuously  ring  the  bell  from  a  distance  of  80  rods  be- 
fore reaching  the  crossing  until  his  engine  has  passed  over  the  crossing. 
Section  4021  makes  the  engineer  liable  to  the  state  for  failure  to  comply 
with  the  provisions  of  section  4020.  It  also  provides  that  "  the  company 
in  whose  employ  such  engineer  or  person  may  be,  as  well  as  the  person 
himself,  shall  be  liable  in  damages  to  any  person,  or  his  representatives, 
who  may  be  injured  in  property  or  person,  or  to  any  corporation  that  may 
be  injured  in  propertv,  by  the  neglect  or  failure  of  such  engineer  or  other 
person,  as  aforesaid.'  There  is  no  fact  found  in  the  verdict  to  show  that 
the  employes  had  anv  knowledge  of  the  cow  being  upon  the  crossing;  and 
the  fast  rate  of  speed,  of  itself,  constituted  no  ne^igence.  It  does  not  ap>- 
pear  that  the  train  was  running  at  any  unlawful  rate  of  speed ;  and  the 
only  negligence,  if  any,  with  w^hich  the  employes  of  the  appellee  are  charge- 
able, is  omitting  to  sound  the  whistle ;  and  unless,  from  the  facts  found, 
the  conclusion  can  be  drawn  that  the  death  of  the  cow  was  caused  by  reason 
of  the  fact  that  the  whistle  was  not  sounded,  there  can  be  no  recovery,  for 
the  statute  expressly  provides  that  the  liability  is  for  property  injured  by 
reason  of  the  failure  to  sound  the  whistle  and  ring  the  bell.  It  is  the  well- 
settled  rule  that,  if  the  finding  or  verdict  is  silent  upon  a  material  p>oint. 
on  that  point  it  is  against  the  party  having  the  burden.  Dennis  v.  Louis- 
ville, N.  &  C.  R.  Co.,  116  Ind.  42,  35  Am.  «  Eng.  R.Cas.  141. 

'•  In  the  absence  of  a  finding  of  a  fact  to  the  contrary,  the  presumption  is 
that  the  engineer  in  charge  of  the  train  discharged  his  duties,  and  sounded 
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the  whistle  and  rung  the  bell  as  the  statute  required.  The  jury  found  as  a 
fact  that  he  did  not  sound  the  whistle,  but  the  verdict  is  silent  as  to  whether 
or  not  he  rung  the  bell ;  and,  being  silent  as  to  that  fact,  we  are  to  pass 
upon  the  question  as  if  that  fact  was  foundjin  the  verdict  in  the  affirmative, 
with  this  omitted  fact  supplied  as  the  law  supplies  it.  The  question  pre- 
sented is  whether  we  can  draw  the  conclusion  that  the  death  of  the  cow 
killed  upon  the  highway  crossing  was  caused  by  the  neglect  of  the  engineer 
to  sound  the  whistle.  In  order  to  entitle  the  appellee  to  judgment  for  the 
value  of  ^his  cow,  the  inference  must  be  drawn  that  the  cow  remained  on 
the  track  notwithstanding  the  noise  of 'the  approaching  train,  the  ringing 
of  the  bell,  and  shining  head -light  of  the  engine,  coming  at  a  rapid  rate  of 
speed  towards  her,  but,  if  the  whistle  had  been  sounded,  she  would  have 
left  the  track,  and  avoided  instant  death.  Wcdo  not  think  this  conclusion 
can  be  drawn  from  the  facts  found  in  the  special  verdict.  The  primary  ob- 
ject of  the  statute  is  to  add  to  the  safety  of  human  life,  and  to  surround  it 
with  an  additional  safeguard,  by  requiring  a  signal  to  be  given  to  persons 
in  the  vicinity  of  highway  crossings,  warning  them  of  the  approaching  train, 
that  they  may  heed  the  warning  and  avoid  danger.  It  is,  manifestly,  not 
the  ordinary  object  or  purpose  of  the  statute  to  require  this  signal, for  the 
purpose  of  frightening  animals  which  may  chance  to  stray  upon  the  cross- 
ing, as  the  law  does  not  permit  cattle  to  run  at  large  in  the  highways  of  the 
state ;  and  the  presumption  is  that  none  will  be  upon  the  highway,  and,  if 
they  were,  would  no  doubt  be  as  liable  to  become  frightened  at  the  ap- 
proaching train  as  by  the  signals  required  ;  while,  upon  the  contrary,  per- 
sons with  vehicles  and  drivmg  animals  are  rightfully  upon  the  highway, 
and  it  is  to  be  presumed,  if  a  signal  is  given,  uiey  will  avoid  danger.  The 
court  erred  in  overruling  appellee's  motion  for  judgment  in  its  favor  for 
the  cow  killed  on  the  highway  crossing." 

Same — Company's  Rules — Rate  of  Speed. — By  the  rules  of  the  company, 
trains  were  prohibited  from  passing  stations  at  a  greater  speed  than  1 5 
miles  an  hour.  Another  rule  required  the  watchman  employed  at  the  sta- 
tion to  signal  th«^  engineer  whether  or  not  the  track  was  unobstructed  when 
the  train  was  approaching  the  station.  The  watchman  gave  the  signal  that 
the  track  was  unobstructed,  and  the  engineer  ran  the  train  past  the  station 
at  the  rate  of  30  miles  an  hour.  It  was  a  clear  moonlight  night  and  the 
watchman  testified  that  the  track  was  unobstructed  so  mr  as  he  could  see. 
In  point  of  fact,  a  number  of  plaintiff's  sheep  had  strayed  upon  the  track 
and  were  upon  it  at  a  distance  of  about  150  rods  from  the  depot.  There 
was  no  testimony  tending  to  show  that  the  sheep  could  be  seen  from  the 
depot.  NM,  that  the  company's  rules  were  designed  for  the  protection  of 
passengers  and  of  persons  and  property  more  liable  to  be  exposed  to  dan- 
gers at  depots  than  elsewhere,  and  that  the  company  was  not  negligent  as 
the  rate  of  speed  was  not  unusual  for  express  passenger  trains.  Stern  v, 
Michigan  Cent.  R.Co..  Mich.  Sup.  Ct..  Oct.  18,  1889. 

Same — Regulation  as  to  Speed — Instructions. — In  an  action  for  negli- 
gently killing  certain  mules  belonging  to  the  plaintiff,  the  plaintiff  proved 
the  killing  by  defendant's  train  and  thus  established  2i  prima  facie  case  of 
negligence.  The  company  relied  on  the  fact  that  the  train  was  running  at 
the  rate  of  18  miles  an  hour  under  one  of  its  regulatious  as  a  defense.  The 
court  instructed  the  jury  that  *'  if  the  rule  was  not  reasonable  or  if  it  was 
not  being  carried  out  in  the  same  way  that  a  reasonable  and  prudent  man 
would  have  taken  the  train  in  order  to  prevent  an  accident,  then  you  ought 
to  find  a  verdict  for  the  plaintiff. "  Heldy  that  the  defendant  could  not  ob- 
ject to  the  instruction  given,  it  being  more  favorable  to  him  than  to  the 
plaintiff,  because  the  charge  substantially  meant,  that  in  so  far  as  the  reg- 
ulation would  have  effect,  it  would  depend  upon  the  fact  whether  it  was  a 
reasonable  one  and  whether  it  had  been  carried  out  as  reasonable  and  pru- 
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dent  persons  could  carry  it  out.  McIver  Jr.,  dissenting.  Molair  tf.  Port 
Royal  &  A.  R.  Co.,  S.  Car.  Sup.  Ct.,  Nov.  1 5, 1889.  Simpson,  C.  J.,  who  de- 
livered the  opinion  of  the  court' said  : 

"  It  appears,  or  at  least  it  seems  to  have  been  contended  on  the  part  of 
the  defendant,  that  the  train  was  running  at  the  rate  of  18  miles  an  hour 
under  regulation  of  the  company,  and  this  was  relied  on  in  part  as  a  de- 
fense ;  and  it  is  alleged  that  his  honor  charged  that  whether  this  would  be  a 
good  defense  would  depend  upon  the  fact  whether  this  was  a, reasonable 
regulation  or  not,  and  that  if  it  was  not  reasonable  the  verdict  should  be 
for  the  plaintiff,  although  the  jury  might  believe  that  neither  the  regulation 
nor  the  operation  thereof  was  the  cause  of  the  injury  complained  of.  Upon 
reading  the  charge  as  a  whole,  we  do  not  think  it  is  subject  to  the  con- 
struction put  upon  it  by  appellant,  as  presented  in  these  exceptions.  It 
must  be  remembered  that,  plaintiff  having  proved  the  killing,  a  presump- 
tion of  negligence  attached  at  once,  which  it  was  incumbent  on  the  defend- 
ant to  remove.  In  other  words,  the  plaintiff  having  made  out  ?i  prima  fa- 
cie case  of  neg4igence  under  Danner's  Case,  4  Rich.  Law,  330.  and  the  cases 
subsequent  to  that  case,  he  was  entitled  to  a  verdict,  unless  ihis  prtma/acie 
negligence  had  been  overthrown.  It  was  to  this  state  of  facts  that  the  por- 
tion of  the  charge  objected  to  was  addressed,  and  his  honor  did  notcharrjc 
even  in  general  terms,  that  if  the  regulation  of  the  company  was  unreason- 
able, or  if  it  was  not  carried  out,  the  company  would  be  liable,  even  though 
the  jury  might  not  be  satisfied  that  this  caused  the  injur}-.  But,  ^  prima 
facie  case  01  negligence  having  already  been  made  out,  the  question  was 
upon  its  removal ;  and  his  honor  charged,  or  at  least  such  is  the  true  intent 
of  the  charge,  as  we  understand  it,  that  in  so  far  as  said  regulation  wonld 
have  effect  it  would  depend  upon  the  fact  whether  said  regulation  was  a 
reasonable  one,  and  whether  it  had  been  carried  out  as  reasonable  and  pru- 
dent persons  should  carry  it  out.  Thus  understood,  and  we  think  this  is 
what  his  honor  meant,  tne  plaintiff  had  greater  cause  of  complaint  than 
the  defendant,  for  the  reason  that  the  charge,  when  thus  understood,  lim- 
ited the  matter  of  negligence  to  the  question  whether  the  regulation  of  tlic 
company  was  reasonable  or  unreasonable,  and  whether,  if  reasonable,  it 
had  been  prudently  carried  out ;  whereas  the  plaintiff  had  made  out  a  pri- 
ma  facie  case  of  negligence,  not  based  solely  on  the  fact  that  the  regula- 
tions of  the  corr.nany  were  unreasonable,  or,  if  reasonable,  that  they  had 
not  been  propeny  carried  out,  or  that  the  failure  to  observe  the  regula- 
tions, whether  reasonable  or  unreasonable,  was  the  cause  of  the  injury,  but 
based  upon  negligence  presumed  by  law  from  the  killing.  This  negligence 
in  sucli  cases  might  result  from  various  causes.  His  honor's  charge,  how- 
ever excluded  them  all,  except  the  reasonableness  or  unreasonableness  of 
the  rule  of  the  company  as  to  the  speed  of  the  train,  and,  if  reasonable. 
whether  it  had  been  prudently  carried  out.  We  do  not  understand  that 
his  honor  instructed  the  jury  that  if>  in  their  opinion,  the  regulation  was 
unreasonable,  or.  if  reasonable,  and  not  prudently  carried  out,  that  they 
could  assume  that  to  be  the  negligent  cause  of  the  injury.  But  he  meant 
that  negligence  having  already  peen  presumptively  proved,  whether  the 
regulation  could  overthrow  this  presumption  would  depend  upon  whether 
such  regulation  was  reasonable,  and,  if  so,  whether  it  had  been  prudently 
expressed.  If  the  negligence  relied  on  by  the  plaintiff  had  been  based  en- 
tirely upon  faulty  regulations  of  the  company,  or  upon  a  failure  to  enforce 
prudently  reasonable  regulations,  then  his  honor's  charge  would  have  been 
fair  to  both  sides :  but  when  the  plaintiff  relied  on  negligence  in  the  killing, 
growing  out  of  any  and  all  causes  that  could  show  negligence,  we  do  not 
think  the  defendant  has  cause  to  complain  that  his  honor  should  have 
limited  the  question  as  he  did.  His  honor  went  further,  and  charged  that 
if  the  regulation  was  a  reasonable  one,  and  was  being  carried  out  in  the 
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same  way  as  a  reasonable  and  prudent  man  would  have  taken  the  train  in 
order  to  prevent  an  accident,  then  the  verdict  should  be  for  the  defendant. 
Certainly  the  defendant  could  not  complain  of  this,  nor,  do  we  think,  of 
the  converse  of  this,  to-wit,  if  the  rule  was  not  reasonable,  or  if  it  was  not 
carried  out  as  a  prudent  man  should  have  carried  it  out,  then  the  verdict 
should  be  for  the  plaintiff.  Thus,  giving  the  defendant  the  advantage  of 
having  the  whole  case  to  turn  upon  the  rule,  and  whether  it  had  been  pru- 
dently enforced,  we  do  not  think  the  charge  is  obnoxious  to  the  fifth  ex- 
ception, as  will  be  seen  from  what  has  been  said  above. 


Stagey 

V. 

Winona  &  St.  Peter  R.  Co. 

{Minnesota  Supreme  Courts  December  9,  1889.) 

8took-kllllng — Cattle-guards — Duty  of  Company  to  Remove  Snow  and  Ice. 
— Applying  the  rule  in  regard  to  the  removal  of  snow  and  ice  from  caitlc- 

rards,  laid  down  in  Blais  v.  Minneapolis  &  St.  L.  R.  Co.,  34  Minn.  57, 22  Am. 
Eng.  R.Cas.  571,  to  the  undisputed  facts  in  this  case,  it  is  held  that  the 
trial  court  erred  in  refusing  to  charge  the  jury,  as  requested,  that  the  de- 
fendant was  not  negligent  in  this  respect  as  to  a  guard  over  which  plaint itifs 
cattle  passed  onto  its  railway  track. 

Same — Trespassing  Cattle — Lookout. — The  cattle  were  running  at  large 
in  violation  of  the  law.  Held,  that  as  the  cattle-guard  was  not  m  an  un- 
lawful or  forbidden  condition,  under  the  circumstances,  and  as  the  cattle 
were  at  large  contrary  to  law,  trespassers  upon  defendant's  right  of  way,  the 
defendant's  servants,  eng^aged  in  operating  its.  trains,  were  not  bound  to 
anticipate  such  trespassing  by  looking  ahead,  or  by  managing  a  train  with 
reference  to  such  a  contingency. 

Appeal  from  District  Court,  Goodhue  County. 

Action  by  Edgar  Stacey  against  the  Winona  &  St.  Peter 
Railroad  Company  to  recover  damages  for  injuries  to  stock. 
The  jury  returned  a  verdict  for  the  plaintiff,  and  judgment 
was  entered  thereon.  The  defendant  appeals  from  an  order 
denying  a  new  trial. 

Wilson  &  Bowers  for  appellant. 

y.  C.  English  and  /.  C.  McClure  for  respondent. 
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Collins,  J. — In  Blais  v,  Minneapolis  &  St.  L.  R.  Co.,  34 
Minn.  57,  22  Am.  &  Ene.  R.  Cas.  571,  this  court  announced 
that,  save  under  exceptional  and  extraordinary  cir- 
obiiffAtionto  cumstances,  reasonable  care  and  diligence  did  not 
Hdtfetroni  require  a  railway  company  to  remove  the  natural 
cftuie^urd. '  accumulations  of  snow  and  ice  from  its  cattle- 
guards  ;  and  such  rule  must  be  accepted  as  the 
settled  law  of  the  state  upon  the  subject.  That  case  was  care- 
fully considered,  as  is  manifest  from  the  opinion,  in  which 
the  reasons  for  the  conclusion  are  clearly  and  forcibly  stated, 
and  we  remain  satisfied  that  it  was  decided  correctly.  No 
special  circumstances  were  shown  to  exist  in  the  case  at  bar 
which  should  except  it  from  an  application  of  the  established 
law.  It  was  undisputed  that  the  winter  had  been  the  most 
severe  for  eight  years.  Snow  had  fallen  to  a  great  depth  ;  in 
many  places  entirely  covering  the  fences  along  defendant's 
right  of  way.  Cattle  could  make  their  way  almost  anywhere, 
the  fences  proving  of  little  or  no  use.  Defendant's  railway 
had  been  blockaded  several  times  during  the  season,  and 
only  a  few  days  prior  to  the  accident  had  been  closed  for 
nearly  one  week  on  account  of  the  snow.  A  large  number  of 
men,  with  engines  and  snow-plow,  were  engaged  constantly 
in  removing  the  drifting  snow  from  the  rails ;  and  so  much 
had  been  thrown  out  that  it  was  piled  up  on  either  side  of 
the  track  until  there  was  barely  room  for  the  trains  to  pass 
by.  There  were  at  least  ten  cattle-guards  upon  the  repair 
section  in  question,  six  and  three-fourths  of  a  mile  in  length. 
It  is  true  that  plaintiff's  farm  bordered  on  the  corporate  Tim- 
its  of  a  village ;  but  we  are  not  informed  of  its  size,  and  there 
is  nothing  in  the  case  tending  to  indicate  that  the  road  from 
which  the  animals  went  upon  defendant's  track  was  any- 
thing more  than  an  ordinary  country  highway.  With  these 
circumstances  before  it,  the  trial  court  erred  m  directing  the 
jury  to  pJiss  upon  the  question  of  defendant's  negligence  in 
regard  to  keeping  the  ground  free  and  clear  of  snow  and  ice, 
and  whether  or  not  it  had  used  reasonable  precautions  in  the 
matter.  Under  the  rule  established  by  the  Blais  case,  defend- 
ant was  not  negligent  in  this  respect.  The  court  should  have 
so  charged  the  jury  as  requested  by  the  defendant ;  for  it  is 
apparent  that  the  conditions  were  such  at  the  time  of  the  ac- 
cident, and  for  some  weieks  previous,  as  to  relieve  it  from  at- 
tempting to  keep  the  cattle-guard  free  and  clear  of  snow  and 
ice.  A  auty  of  this  magnitude  no  more  devolved  upon  the 
defendant  than  that,  equally  as  important,  of  removing  the 
snow  from  such  portions  of  the  fence  along  its  right  of  way 
as  happened  to  be  covered  up,  and  thus  rendered  of  no  value. 

As  a  new  trial  must  follow,  it  is  proper  that  we  should  con- 
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sider  some  other  features  of  the  case.     Plaintiff's  cattle  were 
usually  kept  in  his  barn-yard,  a  few  rods  north  of 
the  railway  crossing.     On  the  day  in  question  they  obiigauonof 
had  been  permitted  to  go  from  the  yard  into  an  old  ^^ttuwittil'* 
and  unfenced  cornfield,  from  which  they  wandered  loundZ 
to  the  highway,  and  thence — at  the  crossing — upon 
defendant's  track,  along  which  they  proceeded  until  overtaken 
by  its  locomotive.  The  common  law  in  reference  to  the  restraint 
of  domestic  animals  prevailing  in  this  state,  in  the  absence  of 

[)roof  that  the  electors  of  a  municipality  have  adopted  a  by- 
aw  to  the  contrary,  made  it  plaintiff's  duty  to  keep  his  stock 
upon  his  own  premises,  and  not  permit  it  to  run  at  large. 
This  duty  he  disregjarded  at  a  time,  perhaps,  when  he  should 
have  been  very  vigilant,  in  view  of  the  weather  and  condition 
of  the  railway  in  his  immediate  vicinity.  The  cattle  were  al- 
lowed to  wander  from  an  inclosure.  They  were  unlawfully 
on  the  public  road,  and  thereafter  became  trespassers  upon 
defendant's  railway. 

Bearing  in  mind  that  at  this  time  the  defendant  was  not 
in  default  in  its  duty  as  to  cattle-guards  at  its  crossings, 
the  case  must  be  considered  precisely  as  if  the  statute 
had  never  existed,  or  precisely  as  if  defendant  was  not  re- 
quired to  fence  its  right  of  way,  and  the  cattle  had  strayed 
thereon  from  adjacent  lands,  and  been  injured.  It  must  be 
determined  upon  common  law  principles,  and,  as  to  trespass- 
ing cattle,  the  defendant  would  only  be  liable  for  actual  neg- 
ligence on  the  part  of  the  engineer,  for  his  neglect  to  exer- 
cise reasonable  and  proper  care,  for  his  failure  to  use  due 
diligence  to  avoid  injury  to  the  cattle  after  discovering  them 
upon  the  track.  The  defendant's  servants  could  rightfully 
act  upon  the  presumption  that  plaintiff's  stock  was  upon  his 
premises,  and  were  not  bound  to  anticipate  trespassers  by  look- 
ing ahead,  or  by  managing  its  trains  with  reference  to  such  a 
contingency.  Locke  v.  First  Div.  St.  Paul  &  P.  R.  Co.,  15 
Minn.  350  (Gil.  283);  Witherell  v,  Milwaukee  &  St.  P.  R.  Co. 
24  Minn.  410;  Hooper  v.  Chicago,  St.  P.,  M.  &  O.  R.  Co.,  37 
Minn.  52  ;  Palmer  v.  Northern  Pac.  R.  Co.,  37  Minn.  223,  31 
Am.  &  Eng.  R.  Cas.  544. 

But  it  has  been  said  that  the  road  should  have  been  operated 
with  reference  to  the  fact  that  the  guard  was  of  no  value  as  an 
obstruction  to  the  passage  of  animals  from  the  road  to  the  right 
of  way.  This  claim  is  answered  by  saying  that  plaintiff's  cat- 
tle were  upon  the  railway  track  in  violation  of  the  law,  while 
the  guard  was  not  in  a  forbidden  or  unlawful  condition.  It 
was  in  a  condition  which  is  recognized  as  unavoidable  in 
severe  winters,  and  for  which  railway  companies  are  not  re- 
sponsible, unless  there  be  exceptional  and  extraordinary  cir- 
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cumstances.  The  court  therefore  erred  in  refusing  defend- 
ant's fourth  request,  which  was,  in  effect,  that  defendant's 
servants  were  under  no  obligation  to  look  ahead  for  trespass- 
ing cattle. 

We  are  unable  to  discover  from  the  testimony  that  any 
duty  rested  upon  the  defendant  to  remove  from  such  part  of 

F)laintiff's  path  or  approach  to  the  crossing  as  was  within  the 
imits  of  the  public  road  the  snow  thrown  there  by  men  and 
plows  engaged  in  clearing  out  the  railway,  and  for  that  rea- 
son  defendant's  ninth  request  should  have  been  given  to  the 
jury.  The  plaintiff's  right  to  recover,  upon  the  testimony 
now  before  us,  turned,  therefore,  upon  the  question  of  the 
failure  and  neglect  of  defendant's  engineer  to  exercise  due 
care  and  diligence  to  avoid  injury  to  the  cattle  after  he  dis- 
covered them  upon  the  track.     Order  reversed. 

Cattle-Cuardt— Duty  of  Company  to  Remove  Snow  and  lce»—  In  Blais  v. 
Minneapolis  &  St.  L.  E.  Co.,  (Minn.)  22  Am.  &  Eng.  R.  Cas.  571,  it  was 
held  that  reasonable  care  and  diligence  do  not  require  a  railroad  company, 
unless  under  exceptional  and  extraordinary  circumstances,  to  remove  the 
natural  accumulations  of  ice  and  snow  from  the  cattle  guards ;  but  in  Dun- 
nigan  v.  Chicago  &  N.  W.  R.  Co.,  18  Wis.  33,  the  court  held  that  where  a 
railroad  company  permits  its  cattle  guards  to  remain  filled  with  snow  so 
that  cattle  which  have  got  upon  the  highway  without  any  negligence  on  the 
part  of  the  owner,  pass  over  the  guards  ana  are  in  consequence  injured,  the 
company  is  liable  for  the  damages. 

In  Hance  v.  Cayuga  &  S.  R.  Co..  26  N.  Y.428,  a  railroad  company  which 
had  complied  with  the  statutory  provision  relative  to  fences  and  cattle 
guards,  negligently  omitted  to  remove  snow  from  the  cattle  guard,  and  in 
consequence  plaintiff  scow  went  from  the  highway  on  to  the  track  and  was 
killed.  It  was  held  that  as  plaintiff  was  guilty  of  negligence  in  allowing  the 
cow  to  escape,  the  company  was  not  liable  even  though  it  had  been  guilty 
of  negligence  in  permitting  the  snow  to  remain  in  the  cattle  guard. 

In  Wait  V.  Bennington  &  R.  R.  Co.,  (Vt.)  17  Atl.  Rep.  284,  the  court  held 
thax  the  test  of  the  company's  liability  was  not  whether  the  cattle  guards 
were  clear  of  snow  and  ice.  but  whether  in  their  maintenance  the  company 
was  negligent,  and  that  this  must  be  determined  by  the  jury  under  all  the 
circumstances  of  the  case,  — <'..^.,  the  location  of  the  road,  the  number  of 
animals  which  may  reasonably  be  apprehended  to  be  at  large,  the  prevail- 
ing storms,  the  nature  and  character  of  the  weather,  and  all  Other  facts 
bearing  upon  the  question. 
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Cincinnati,  Washington  &  Baltimore  R.  Co. 


HOFFHINES. 

{Ohio  Supreme  Court,  December  10,  1889.) 

Stock-killing— Fences — Compensation  for  Expense  of  Fencing.— Where,  in 
an  action  for  damages  to  stock,  brought  against  a  railroad  company  on  the 
ground  of  negligence  in  failing  to  maintain  a  fence  between  the  company's 
right  of  way  and  the  land  of  the  plaintiff,  the  defense  interposed  is  tnat,  in 
the  condemnation  proceeding  by  which  the  company's  right  of  way  was 
acouired,  the  expense  of  fencing  was  taken  into  account  by  the  jury,  and 
included  in  the  verdict,  and  the  company,  to  sustain  such  defense,  gives  in 
evidence  the  record  of  the  proceeding,  and  thft  record  is  silent  on  the  sub- 
ject, no  presumption  arises  that  the  matter  of  building  and  maintaining 
fences  along  the  line  of  the  railroad  was  considered,  and  compensation  to 
the  owner  therefor  awarded  in  the  verdict. 

Incorporation — Change  of  Name— Judicial  Notice  of  Commissioner's  Re- 
port— The  question  whether  the  terms  of  a  statute,  authorizing  a  change 
of  name  on  the  part  of  a  railroad  company  upon  the  making  of  certain  sub- 
scriptions authorized  by  the  same  act,  has  been  complied  with  or  not,  is, 
where  pertinent,  a  proper  subject  of  allegation  and  proof ;  and  courts  will 
not  take  judicial  notice  of  a  statement  in  a  report  of  the  commissioner  of 
railroads  to  the  effect  that  the  terms  of  the  statute  have  been  complied 
with,  and  the  name  of  the  company  changed. 

Error  to  Circuit  Court,  Vinton  County. 

Action  was  broujght  by  Voss  Hoffhines  against  the  Cincin- 
nati, Washington  &  Baltimore  Railroad  Company  in  the  court 
of  common  pleas  of  Vinton  county  to  recover  for  the  killing 
of  two  horses  by  a  train  of  cars,  July  24,  1885,  on  the  line  of 
the  company's  road.  The  alleged  negligence  consisted  in  the 
neglect  of  tne  company  to  fence  its  road  through  the  lands  of 
the  plaintiff,  whereby  the  horses  got  upon  the  track.  The 
main  defense  interposed  was,  **  that  in  1853,  the  Marietta  & 
Cincinnati  Railroaa  Company  was  a  corporation,  created  and 
existing  under  the  laws  of  the  state  of  Ohio,  and  authorized 
to  construct  and  maintain  the  railroad  named  in  the  plaintiff's 
petition,  and  also  to  enter  upon  any  land,  survey,  lay  down, 
and  construct  said  road,  and  to  take  any  materials  necessary 
to  the  construction  and  repair  of  the  same,  and  to  appropriate 
the  lands  and  materials  necessary  for  that  purpose,  according 
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to  the  Statute  in  such  case  made  and  provided,  and,  upon  such 
appropriation  being  made,  to  retain,  own,  hold,  and  possess 
said  materials,  and  to  use  and  occupy  said  lands,  and  to  hold 
the  same  for  the  purposes  for  which  the  same  were  appropri- 
ated, first  paying  or  depositing,  as  required  by  law,  the 
amount  awarded  by  the  jury  in  such  appropriation  proceed- 
ings, as  compensation  and  damages  to  the  land-owner  by  rea- 
son  of  such  appropriation.  That  in  pursuance  of  such  au- 
thority the  said  com.pany,  having  located  its  road  through 
the  inclosed  lands  and  fields  of  Voss  Hoffhines  and  William 
Hoffhines,  and  desiring  to  appropriate  a  right  of  way  there- 
for through  and  upon  said  inclosed  lands  and  fields  of  said 
Hoffhines,  and  not  being  able  to  agree  with  him,  or  with  any 
authorized  agent  of  his,  as  to  the  amount  of  compensation  to 
be  paid  therefor,  instituted  on  said  —  day  of  —  ,  A.  D.  1853, 
certain  proceedings  in  the  court  of  probate  of  said  Vinton 
county  for  the  condemnation  of  said  right  of  way,  according 
to  the  statute  in  such  case  made  and  provided,  and  in  such 
proceedings  there  was  condemned  and  appropriated  to  the 
use  of  the  said  Marietta  &  Citicinnati  Railroad  Company,  for 
the  purposes  aforesaid,  out  of  said  inclosed  lands  ana  fields,  a 
certain  strip  or  parcel  of  land  seventy  feet  wide  on  each  side 
of,  and  along,  the  center  line  of  the  railroad  of  the  said  com- 

f)any  as  the  same  was  then  and  now  located  through  the 
anas  of  said'  Hoffhines,  and  fifty  feet  wide  on  each  side 
through  the  lands  of  said  William  Hoffhines;  the  said  rights 
of  way  through  the  lands  of  Voss  Hoffhines,  so  appropriated, 
bein^  the  rights  of  way  at  the  place  where  the  plaintiff  claims 
by  his  petition  a  fence  should  have  been  erected  and  main- 
tained by  the  defendant,  and  for  lack  of  which  he  claims  his 
horses  got  upon  defendant's  track  and  were  killed.  That  in 
the  proceedings  aforesaid  the  said  Vdss  Hoffhines  and  Wil- 
liam Hoffhines,  by  their  attorney,  severally  claimed  addition- 
al compensation  or  damages  for  said  right  of  way  on  account 
of  building  and  keeping  up  a  fence  along  and  upon  either  side 
of  said  railroad  track  of  said  railroad  company  through  their 
premises ;  and  that  witnesses  were  introduced  by  and  on  be- 
naif  of  said  Voss  and  William  Hoffhines  to  prove  the  cost  of 
building  and  keeping  up  said  fences,  and  compensation  and 
damages  were  accordingly  assessed  therefor.  And  the  jury* 
b)^  their  verdict,  assessed  the  compensation  and  damages  of 
said  Voss  Hoffhines,  including  builaing  and  maintainingiences 
aforesaid,  at  four  hundred  and  ninety-eight  dollars,  and  of 
said  William  Hoffhines  at  seven  hundred  and  seventy-six  dol- 
lars. That  thereupon  said  company  paid  the  amount  of  said 
verdicts,  and  the  cost  of  said  proceedings,  and  the  court  ren- 
dered a  judgment  therein  to  tne  effect  tnat  the  said  companyj 
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should  hold  the  said  property  for  the  said  purposes  for  which 
the  same  was  appropriated,  and  the  said  company  thereupon 
took  possession  of  said  land,  and  held  the  same  for  the  uses 
and  purposes  aforesaid,  until  the  year  i860,  when  the  entire 
railroad  of  said  company,  including  said  right  of  way  so  ap- 
propriated at,  and  alon^  the  place  aforesaid,  and  of  which  the 
place  named  in  the  plaintiff's  petition,  where  the  alleged  fail- 
ure of  defendant  to  fence  took  place,  was  and  is  a  part,  became 
and  was  vested  in  the  Marietta  &  Cincinnati  Railroad  Com- 
pany, as  reorganized,  and  was  thereafter  owned  by  said  re- 
org^anized  company,  until  said  entire  railroad,  together  with 
said  right  of  way,  and  all  franchises  and  property  whatever 
of  said  reorganized  company,  were  purchased  by,  and  by  as- 
sigfnment  and  conveyance  became  vested  in,  the  defendant, 
the  Cincinnati,  Washington  &  Baltimore  Railroad  Company, 
in  July,  A.  D.  1884,  and  was  so  owned  by  it  at  the  time  alleged 
in  plaintiff's  petition,  and  has  been  ever  since  so  owned." 
Reply  was  filed  admitting  that  there  was  a  condemnation 
proceeding  at  the  time  stated ;  admitting  that  the  award  of 
the  jury  was  paid,  and  possession  taken  by  the  company  ;  and 
denying  all  other  allegations.  At  the  trial  the  defendant  re- 
quested the  court  to  give  in  charge  to  the  jury  the  following 
proposition,  viz :  •*  Tnat  at  this  lapse  of  time  tne  presumption 
IS  that  in  the  condemnation  proceedings  compensation  was 
considered  and  awarded  for  the  building  and  maintaining  of 
fences  along  the  railroad."  The  court  refused  to  so  charge, 
to  which  the  defendant  excepted,  and  this  is  the  alleged  error 
here  complained  of.  Verdict  was  given  for  the  plaintiff,  and 
judgment  rendered  upon  it.  Error  was  prosecuted  by  the 
company  to  the  circuit  court,  where  the  judgment  below  was 
affirmed.  To  reverse  these  judgments  this  proceeding  here 
is  prosecuted. 

IV.  71  McClintick  and  E,  W.  Strong  for  plaintiff  in  error. 

Rannells  &  Derby  for  defendant  in  error. 

Spear,  J. — The  question  is :  Did  the  trial  court  err  in  re- 
fusing the  request  to  charge  ?  It  is  insisted  by  the  plaintiff 
in  error  that  at  the  tijne  of  the    trial   of   the   condemnation 

{)roceedings  there  was  no  obligation  on  its  part  to 
ence  its  hne  of  road  because  the  charter  of  its  pred-  ^^fll^^^^^ 
ecessor,  the  Marietta  &  Cincinnati  Railroad  Com-  fence  roMi. 
pany,  obtained  prior  to  the  enactment  of  any  law 
requiring  railroad  companies  to  fence,  imposed  no  such  bur- 
den upon   it;   that   the  organization  of   that   company  was 
anterior  to  the  passage  of  tne  general   incorporation   act   of 
May  I,  1852,  and  the  company  was  not  affected  by   the   pro- 
visions of  that  act;  and  inasmuch  as  the   building   and    main- 
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taining  of  a  fence  between  the  company's  right  of  way  and 
the  lands  of  the  adjoining  owner  was,  under  the  constitutional 
requirement  that  **compensation  therefor  shall  first  be  made/' 
an  element  of  damage  proper  to  be  taken  into  account  by  the 
jury  in  awarding  compensation  and  damages  to  the  land- 
owner, it  necessarily  follows,  as  a  conclusive  presumption, 
that  that  matter  was  taken  into  account  by  the  jury,  and  com- 
pensation therefor  awarded  in  the  verdict.  In  other  words, 
the  question  of  the  duty  of  the  railroad  company  to  fence  at 
the  time  of  the  accident  is  res  adiudicata\  ana  having,  by  sat- 
isfying the  verdict,  paid  the  land-owner  for  making  and  keep- 
ing up  a  fence,  the  negligence  which  caused  the  accident 
was  tnat  of  the  plaintiC  and  the  company  cannot  be  held  for 
the  consequent  damages.  For  the  purposes  of  this  branch 
of  the  inquiry,  it  may  be  assumed,  without  holding,  that  the 
Marietta  &  Cincinnati  Company  was  not  organized  under 
the  act  of  May  i,  1852,  entitled  "An  act  to  provide  for  the 
creation  and  regulation  of  incorporated  companies  in  the 
state  of  Ohio,"  which  makes  it  the  duty  of  every  company 
organized  under  it  to  fence  its  road  with  a  good  substantial 
wooden  fence,  and  therefore,  at  the  time  of  the  appropriation, 
not  affected  by  the  provision  above  referred  to.  The  ques- 
tion then  is,  does  the  record  of  that  proceeding  furnish  a  con- 
clusive presumption  that  the  expense  of  fencing  was  included 
in  the  verdict  ? 

The  substance  of  the  company's  petition  was  that  it  was 
necessary,  on  behalf  of  the  company,  to  appropriate  the  lands 
described  for  the  use  and  right  of  way  ot  the  company  in  the 
construction  of  its  railroad,  and  that  the  company  had  been 
unable  to  agree  with  the  owner  upon  the  compensation  to  be 
paid  for  the  appropriation  by  and  to  its  use.  The  prayer  was 
that  the  lands  "  may  be  duly  appropriated  for  the  use  and 
purpose  aforesaid,  and  that  such  proceedings  may  be  had  in 
the  premises  as  may  be  necessary  to  perfect  the  same  accord- 
ing to  the  statute  in  such  case  made  and  provided."  No  an- 
swer or  other  pleading  was  required,  and  none  was  filed,  and 
the  subject  of  fencing  is  nowhere  mentioned  in  the  record. 
The  verdict  was  for  a  gross  sum  as  damages  by  reason  of  the 
appropriation. 

If  it  may  be  inferred  from  the  record  that  the  matter  of 
damages  by  reason  of  a  necessity  on  the  part  of  the  land- 
owners to  construct  and  maintain  a  fence  between 
PAjmentof  his  land  and  that  of  the  company  was  necessarily 
^^^Tlr  determined  in  the  proceeding  ;  or  if  the  matter  of 
•ondcmnftUoB  f^nce,  as  an  element  of  damage,  was  necessarily  in- 
procMdingt.  volved  in  the  proceeding,  as  shown  by  the  record 
— then  the  contention  of  the  plaintiff  in  error  is  cor- 
rect.    No  duty  would  devolve  upon  the  company,  by  reason 
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of  the  Statute,  to  maintain  a  fence,  and  the  court  erred  in  re- 
fusing the  instruction  asked.  But,  if  the  question  of  fencing- 
might  not  have  been  involved  in  the  case,  then,  the  record 
bein^  silent  on  that  subject,  no  such  presumption  would  arise. 
On  tne  contrary,  the  duty  to  fence  enjoined  by  the  statute  of 
March  25,  1859,  (^o^v  section  3324,  Rev.  St.),  which  provides 
that  every  railroad  company  having  the  control  of  a  railroad 
operated  in  this  state,  within  two  years  after  the  passage  of 
the  act,  or  after  commencing  to  ran  cars,  shall  construct  and 
maintain  fences  on  both  sides  of  its  road,  would  be  imposed 
upon  the  company,  and  the  instruction  was  properly  refused* 
"  The  question  is  not  what  the  court  might  have  decided  in 
the  former  action  between  the  parties,  but  what  the  court 
did  in  fact  decide  a3  shown  by  the  record.  *  *  *  A  judg- 
ment is  conclusive  by  way  01  estoppel  only  as  to  facts,  with- 
out the  proof  or  admission  of  which  it  could  not  have  been 
rendered."     Porter  v,  Wagner,  36  .Ohio  St.  471. 

To  sustain  the  company's  contention,  reliance  must  be  had 
on  the  record  of  the  condemnation  proceeding  alone.  That 
record  does  not  disclose  the  character  of  the  land  sought  to 
be  appropriated.  We  do  not  overlook  the  fact  that  in  this 
case  the  company  alleges  that,  having  located  its  road  through 
the  inclosed  lands  and  fields  of  the  plaintiff,  and  desiring  to 
appropriate  the  same,  and  not  being  able  to  agree  with  the 
owner,  it  instituted  the  appropriation  proceeding,  etc.  But 
this  allegation  cannot  help  out  the  record  of  that  proceeding. 
The  learned  counsel,  in  their  brief,  insist  that  eviaence  at  the 
trial  "  could  not  be  allowed  to  contradict,  or  explain,  or  do 
away  with,  the  legal  effect  of  the  condemnation  proceedings.*" 
Whether,  in  this  broad  language,  the  proposition  can  be  main- 
tained or  not,  we  need  not  stop  to  discuss.  Certain  it  is  that 
the  record  itself  could  not  be  thus  enlarged,  and  it  is  the 
claimed  conclusive  effect  of  that  record  we  are  here  consid- 
ering. So  that,  unless  it  can  be  satisfactorily  shown  that  the 
question  of  fencing  was  necessarily  and  always  involved  in  all 
appropriation  inquiries  prior  to  the  enactment  of  the  statute 
requiring  railroad  companies  to  fence,  it  cannot  be  conclu- 
sively presumed  to  have  been  involved  in  this  one.  No  at- 
tempt has  been  made  to  show  this,  and  we  think  it  cannot  be 
shown.  In  the  construction  of  railroads  there  are  many  places 
where  fences  are  wholly  impracticable.  The  contour  of  the 
land  may  be  such  as  to  make  fencing  impossible,  or  the  exist- 
ence of  permanent  buildings  just  on  the  line  may  render  a 
fence  wholly  unnecessary.  This  seems  too  obvious  to*  need 
elaboration.  It  follows,  as  we  think,  that  the  record  of  the 
condemnation  proceedings  did  not  raise  a  conclusive  pre- 
sumption that  tne  expense  of  maintaining  a  fence  was,  or  might 
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have  been,  taken  into  account  by  the  jury  in  making  up  the 
verdict,  and  that  the  trial  court  committed  no  error  in  refus- 
ing the  instruction  asked. 

Another  question  arises  in  the  case  :  It  was  vital  to  the 
company's  defense  to  show  that  neither  the  act  of  May  i, 
1852,  nor  the  act  of  March  25,  1859,  applied  to  the 
ckftBgeof  Marietta  &  Cincinnati  Railroad  Company.  Every 
M«e-J«di.  railroad  organized  under  the  former  act  came  within 
JJj5roJd  «)L  ^^s  requirement  as  to  fencing,  and  presumably  all 
■iMioaen*  railroad  companies  are  brought  within  the  provi- 
wport.  sions  of  the  latter  act.     The  burden,  therefore,  was 

on  the  company  to  show  that  it  was  exempt  from 
the  duty  imposed  b^'  those  acts.  It  was  admitted  at  the  trial 
that  the  defendant  is  the  successor  of  the  Marietta  &  Cincin- 
nati Railroad  Company,  as  reorganized,  and  that  the  last- 
named  company  was  the  successor  of  the  Marietta  &  Cincin- 
nati Railroad  Company,  oria^inal  constructor  of  the  railroad, 
and  that  the  Cincinnati,  Washington  &  Baltimore  Railroad 
Company,  defendant,  is  the  owner  of  the  rights  of  way  and[fran- 
chises  01  the  Marietta  &  Cincinnati  Railroad  Conipany.  It 
is  now  claimed  in  argument  that  the  Marietta  &  (Cincinnati 
Railroad  Company  was  originally  incorporated  as  the  Belpre 
&  Cincinnati  Railroad  Company  by  special  charter,  March  8. 
1845,  and  that  by  an  act  passed  March  21,  185 1,  to  amend  the 
incorporation  act  of  the  Franklin  &  Ohio  River  Railroad  Com- 
pany, and  for  other  purposes,  it  was  provided  that,,  upon  cer- 
tain subscriptions  therein  authorized  being  made,  the  name  of 
the  Belpre  ^Cincinnati  Railroad  Company'  should  thereupon 
be  changed  to  the  Marietta  &  Cincinnati  Railroad  Company ; 
that  the  subscriptions  were  paid,  and  the  corporate  name 
thereupon  became  changed  at  once  to  the  Marietta  &  Cincin- 
nati Railroad  Company,  and  it  always  acted  and  was  known 
by  that  name.  It  is  not  insisted  that  there  is  any  allegation, 
proof,  or  admission  of  this  claim.  Reference  is  made  to  the 
several  acts,  which  show  the  incorporation  of  the  roads  as 
stated.  To  sustain  the  statement  that  the  subscriptions  were 
paid,  and  hence  that  the  corporate  name  became  changed  at 
once  to  the  Marietta  &  Cincinnati  Railroad  Company,  counsel 
cite  the  report  of  the  commissioner  of  railroads  for  the  vear 
1870,  wherein  it  is  stated  that  the  subscriptions  were  made  in 
conformity  with  the  statute,  and  the  name  of  the  company 
changed  to  that  of  the  Marietta  &  Cincinnati  Railroad  Com- 
pany. The  court  is  thus  asked  to  take  judicial  notice,  not 
only  of  the  acts  referred  to,  but  of  the  statement  contained  in 
the  report.  If  this  can  be  done,  the  claim  in  sustained ;  if  it 
cannot  the  claim  fails,  and  there  is  nothing  before  the  court  to 
show  when,  or  under  what  law,  the  Marietta  &  Cincinnati  Rail- 
road Company  was  organized. 
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There  is  apparent  conflict  of  decision  in  this  state  as  to  what 
laws  will  be  judicially  noticed,  and  there  is  at  least  doubt 
whether  the  act  of  March  21,  185 1,  can  be  so  noticed.  The 
holding  in  Brown  v.  State,  11  Ohio,  277,  is  authorit)^  to  the 
effect  that  such  a  law  can  be  noticed,  while  the  decision  in 
Pittsburgh  C.  &  St.  L.  R.  Co.  Moore,  33  Ohio  St.  384,  is  to  the 
contrary.  We  will  not  here  attempt  to  reconcile  these  cases.. 
But  it  may  be  said  of  the  earlier  act,  that,  although  it  is  in  the 
form  of  a  special  law,  and  classed  among  the  local  laws  in  the 
yearly  volume,  yet  it  is  of  a  rather  public  than  private  nature, 
inasmuch  as  it  contains  grants  of  sovereignty,  interesting  as 
well  to  the  community  whose  rights  are  thereby  contracted, 
as  to  the  corporation  whose  rights  are  thereby  enlarged. 
And  assuming,  without  holding,  that  both  acts  referred  to 
may  be  judicially  noticed,  there  still  remains  the  question 
whether  the  contents  of  the  commissioners'. report  can  be  so 
treated.  There  are  certain  executive  documents,  such  as  of- 
ficial proclamations,  treaties  with  foreign  powers,  and  other 
public  documents  issued  by  the  executive  or  legislature,  which 
courts  will  notice  judicially,  but  an  examination  of  an  extended 
line  of  authorities  fails  to  disclose  a  single  holding  to  the  ef- 
fect that  documents  similar  to  that  of  the  commissioners*  re- 
port may  be  classed  among  those  of  which  judicial  notice  will 
be  taken.     Nor  can  the  claim  be  sustained  upon  reason. 

In  general,  courts  will  judicially  notice  only  such  facts,  or 
conclusions  from  facts,  as  are  not  the  proper  objects  of  evi- 
dence. Such  are  styled  "non-evidential."  i  Whart.  Ev.  § 
2yy.  It  cannot  be  said  that  the  court,  from  its  presumptive 
knowledge  of  the  law  or  of  public  events,  would  have  within 
judicial  cognizance  the  statement  of  the  commissioner  of 
railroads  as  to  an  antecedent  fact.  The  question  whether  or 
not  the  statute  of  March  21,  1851,  had  been  complied  with, 
could  have  been  put  in  issue  in  the  pleadings.  It  would  then 
have  been  a  proper  subject  of  evidence,  and  could  have  been 
established  or  aisproved  by  any  witness  having  knowledge 
of  the  fact.  This  could  not  be  true  as  to  matters  which  the 
court  may  judicially  notice.  Whether  or  not  this  report 
would  have  been  competent  evidence,  under  proper  plead- 
ings, of  the  statement  referred  to,  we  need  not  inquire. 
Under  the  authority  of  some  adjudicated  cases,  it  would  ap- 
pear to  be  competent,  while  others  (notably  Gordon  v.  Buck- 
nell,  38  Iowa,  438)  would  seem  to  hold  the  contrary.  In  the 
Iowa  case  the  court  held  that  the  report  of  the  register  of 
the  state  land-office  was  not  competent  to  show  that  certain 
lands  in  controversy  had  been  patented  to  a  railroad  company. 
However,  it  is  not  with  a  question  of  evidence  we  are  deal- 
ing, but  with  a  question  of  what  courts  will  notice  without 
evidence.  
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We  are  of  opinion  that  the  report  cannot  be  resorted  to  by 
the  court  for  a  knowledge  of  the  statement  therein  contained, 
and  without  it  there  was  nothing  before  the  court  to  estab- 
lish that  the  Marietta  &  Cincinnati  Railroad  Company,  exist- 
ing in  1853,  w^s  the  company  contemplated  in  the  act  of 
March  21,  185L  And  inasmuch  as  proof  that  this  company 
was  organized  prior  to  the  act  of  May  i,  1852,  was  necessary 
to  the  company's  defense,  and  is  not  shown  except  by  the  re- 
port referred  to,  such  defense  was  necessarily  unavailing. 
Judgment  affirmed. 


Louisville  &  Nashville  R.  Co. 

V. 

Belcher. 

{Kentuchy  Court  of  Appeals^  October  15,  1889.) 

Stock-killing — Compensation  for  Expense  of  Fences — Action  by  Occupant. 

— The  provision  of  section  2,  chap.'57,  Ky.  Gen.  Stat.,  that  ifcattle  or  other 
stock  shall  be  killed  or  injured  on  a  railroad  "  adjoining  the  lands  belong- 
ing to  or  in  the  occupation  of  the  owner  of  such  cattle  or  stock,  who  has 
not  received  compensation  for  fencing  said  land  along  said  road,  the  loss 
shall  be  divided  between  the  railroad  company  and  the  owner  of  such  cat- 
tle or  stock,"  unless  the  company  was  guilty  of  negligence,  only  confers  a 
right  of  action  upon  the  occupant  if  neither  he  nor  the  owner  of  the  lands 
has  been  compensated  for  fencing,  and  that  fact  must  be  allqged  in  the 
complaint. 

Same — Constitutional  Law — Deprivation  of  Property. — As  the  statute  im- 
poses the  same  liaoility  on  all  railroad  corporations  for  the  protection  of 
property,  it  is  not  unconstitutional  as  depriving  them  of  their  property  by 
fixing  a  grade  of  liability  that  is  not  implosed  on  other  citizens  under  like 
circumstances. 

Appeal  from  Circuit  Court,  Logan  County. 

Action  by  W.  W.  Belcher  against  the  Louisville  &  Nash- 
ville R.  Co.  to  enforce  the  statutory  liability  of  the  defend- 
ant for  killing  a  horse  belonging  to  the  plaintiff.  Defendant 
appeals  from  a  judgment  for  the  plaintiff. 

W.  F.  Browder  for  appellant. 

Thos.  B.  Blakey  for  appellee. 

Prvor,  J.— Section  2,  chap.  57,  Gen.  St.  tit.    "Injuries  to 
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Person  or  Property/*  provides:  "If  by  the  locomotives  or 
cars  of  a  railroad  company,  cattle  or  other  stock 
shall  be  killed  or  injured  on  the  track  of  said  road,  Sltiu!^^ 
adjoining  the  lands  belonging  to  or  in  the  occupa- 
tion  of  the  owner  of  such  cattle  or  stock,  who  has  not  re- 
ceived compensation  for  fencing  said  land  along  said  road,  the 
loss  shall  be  divided  between  the  railroad  company  and  the 
owner  of  such  cattle  or  stock,  unless  the  killing  or  injury 
arose  from  the  willful  act  or  carelessness  or  negligence  oi  the 
agents  or  servants  of  such  company,  in  whfch  case  the  whole 
loss  shall  be  paid  by  such  company." 

As  we  construe  this  statute,  the  question  of  negligence  on 
the  part  of  the  company  is  not  required  to  be  alleged  or  proven 
in  order  to  entitle  the  owner  of  the  stock  killed  or 
injured  to  recover  of  the  company  one-half  the  loss  putntiir  matt 
sustained.     This  action  by  the  appellee  is  based  on  ■•fttite  com. 
the  statute,  and,  a  recovery  having  been  had  in  the  J^"^^'  ^^ 
court  below  on  an  admission  of  the  facts  alleged  ^^^^ 
by  the  demurrer  filed,  the  sole  question  presented 
is:     Did  the  facts  alleged,  if  true,  authorize  the  judgment, 
the  appellant  having  declined  to  amend  when  the  general  de- 
murrer was  overruled?     It  is  alleged  by  the  plaintiff  that  his 
horse  was  killed  on  the  track  of  the  railroad  adjoining  t^ie 
lands  in  his  occupancy,  and  that  he  had  not  received  com- 
pensation from  the  company  for  fencing  along  said  road. 
All  the  essentials  to  constitute  a  cause  of  action  are  set  forth, 
except  the  alleged  failure  on  the  part  of  the  company  to  com- 

f)ensate  the  owner  of  the  land  to  enable  him  to  make  the 
encin^.  If  neither  the  owner  nor  the  one  occupying  the 
land  adjoining  the  track  of  ^he  company  where  the  stock  was 
injured  had  received  compensation,  a  right  of  action  existed 
for  the  loss  sustained.  Under  the  statute,  however,  com- 
pensation may  not  have  been  made  the  one  in  possession,  and 
still  no  cause  of  action  will  accrue  to  the  occupant  if  com- 

?ensation  had  been  made  the  owner  of  the  adjoining  land. 
*he  statute  reads,  "killed  or  injured  on  the  track  of  said 
road,  adjoining  the  lands  belonging  to  or  in  the  occupation 
of  the  owner  of  such  cattle  or  stock,  who  has  not  received 
compensation."  The  owner  of  the  land  may  recover  when 
no  compensation  has  been  made  him,  or  the  occupant  may 
recovei  if  neither  has  been  compensated.  If  the  fact  that  the 
owner  of  the  land  have  not  been  furnished  with  the  means  to 
construct  the  fence  is  a  matter  of  defense,  then  that  fact 
should  have  been  pleaded,  and  the  demurrer  was  properly 
overruled. 

The  presumption  must  arise  from  the  averment  that  the 
plaintiff  occupied  the  premises;  that  he  was  not  the  real  own- 
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er ;  and,  if  compensation  has  been  made  the  owner,  this  action 
must  fail.  If,  then,  under  this  section  of  the  statute,  the  facts 
alleged  by  the  plaintiff  could  be  admitted,  and  still,  by  reason 
of  the  very  clause  upon  which  the  recovery  depends,  a  state 
of  fact  might  exist  preventing  the  recovery,  the  existence  of 
such  facts  must  be  negatived  by  his  pleadmg.  The  general 
rule  in  pleading,  *•  that  matter  which  should  come  more  prop 
erly  from  the  other  side  need  not  be  stated,"  does  not  apply 
to  a  case  like  this.  The  general  rule,  says  Mr.  Bliss,  in  de- 
claring on  a  deed  or  other  instrument  consisting  of  distinct 
parts,  is  only  to  state  so  much  as  makes,  prima  facie,  a  cause 
of  action  ;  and,  if  any  other  part  furnishes  the  means  of  de- 
feating the  action,  it  comes  from  the  defense.  The  difference 
is  "  when  the  exception  is  embodied  in  the  body  of  the  clause, 
he  who  pleads  the  clause  ought  to  plead  the  exception ;  but 
where  there  is  a  clause  for  the  benefit  of  the  pleader,  and 
afterwards  follows  a  proviso  which  is  against  him,  he  shall 
plead  the  clause,  and  leave  it  to  his  adversary  to  show  the 

Eroviso.**  It  is  well  understood  that  if  the  proviso  is  in  the 
ody  of  the  covenant  in  the  nature  of  an  exception,  the  liabil- 
ity must  be  consistent  with  the  exception,  and  must  be 
noticed  by  the  pleader.  Bliss  Code  PI.  §  202.  Mr.  Newman, 
in  his  work  on  Pleading,  says :  If  the  defendant's  promise 
contains,  as  part  of  it,  an  exception  which  qualifies  his  liabil- 
ity, or,  in  certain  contingencies,  renders  him  altogether  ir- 
responsible, the  petition  must  ordinarily  notice  the  exception 
or  proviso.  But  when  the  proviso  is  distinct  from  the  prom- 
ise made,  and  does  not  vary  its  legal  effect,  it  is  not  neces- 
sary to  notice  it.'*     Page  398. 

The  obligation  on  the  part  of  the  company,  imposed  by 
the  statute  is  to  furnish  the  owner  or  the  occupant  the  means 
to  construct  fencing,  in  order  to  prevent  the  injuries  com- 
plained of.  The  body  of  the  statute  in  the  one  section,  and 
in  the  same  sentence,  relieves  the  company  from  liability  up- 
on compensation  to  either  party ;  and,  while  it  may  be  neith- 
er an  exception  or  proviso  in  a  technical  sense,  it  is  plain  that 
the  clause  of  the  statute  under  which  the  recovery  is  sought 
makes  the  right  of  action,  when  the  occupant  sues,  defpend 
upon  the  failure  by  the  company  to  compensate  either  the 
owner  or  the  occupant  to  enable  them  to  provide  against 
such  loss. 

As  this  case  must  go  back,  with  directions  to  sustain  the 
demurrer  with  leave  to  amend,  it  is  proper  to  notice  the  con- 
stitutional question  raised  by  the  appellant.    It  is 
Si"  oMu^    argued  the  appellant  is  deprived  of  his  property  b/ 
ate.  this  statute  that  fixes  one  grade  of  liabihtv  forif 

that  is  not  imposed  on  other  citizens  under //k 
circumstances.     We  understand  that  the  same  liability  is  m- 
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posed  on  all  such  corporations,  and  when  exclusive,  or,  if  not 
exclusive,  extraordinary  rights  and  privileges  are  granted 
such  corporations,  there  is  no  reason  why  some  liability 
should  not  attach  for  the  protection  of  both  jperson  and  prop- 
erty. While  the  consideration  for  such  peculiar  privileges 
granted  to  corporations  is  the  benefit  to  the  public,  the  danger 
resulting  from  the  operation  of  railways  demands  some  legis- 
lation that  will  result  in  an  equitable  adjustment  of  the  loss 
between  the  owner  of  stock  and  the  railroad  company,  nhcre 
the  latter,  whether  negligently  or  by  accident,  destroys  it. 
Such  legislation  is  not  inhibited  by  any  provision  of  the  con- 
stitution ;  and  when  such  rights  and  privileges  arc  conferred 
on  corporations  that  do  not  pertain  to  the  citizen,  and  of 
which  the  citizen  cannot  compfain,  certain  liabilities  will 
necessarily  attach  for  the  privileges  granted.  The  common- 
law  liability  has  been  changed  by  repeated  statutes,  and  the 
rights  and  duties  of  corporations  regulated  by  such  legisla- 
tion as  was  deemed  necesssary  for  the  protection  of  property ; 
and  we  think  there  is  no  room  to  question  the  constitution- 
ality of  the  act  under  which  this  judgment  was  rendered. 

For  the  reasons  indicated  the  judgment  is  reversed,  with 
directions  to  sustain  the  demurrer,  with  leave  to  the  plaintiff 
to  amend,  and  for  proceedings  consistent  with  this  opinion. 
Missouri  Pac.  R.  Co.  v,  Humes,  115  U.  S.  512 ;  22  Am.  &  Eng. 
R.Cas.  557;  Mackie  v.  Central  R.  Co.,  54  Iowa,  540;  Johnson 
V.  Chicago.  M.  &  St.  P.  R.  Co.,  '2y  Minn.  425- 


RiPPE 
V. 

Chicago,  Milwaukee  &  St.  Paul  R.  Co. 

{Minnesota  Supreme  Courts  November  18,  1889.  ^~* 

Stock-killing — Fences— Railroad  In  Public  Street. — Where  a  railroad  occu- 
pies a  public  street  in  a  city  or  village,  subject  to  the  public  easement,  it 
IS  not  entitled  to  fence  its  track,  and  thereby  obstruct  the  street,  and  inter- 
fere with  its  use. 

Appeal  from  District  Court,  Houston  County. 

Action  by  John  H.  Rippe  against  the  Chicago,  Milwaukee 
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&.  St.  Paul  R.  Co.  to  recover  damages  for  injuries  to  a  cow. 
Defendant  appeals  from  a  judgement  for  the  plaintiff. 

.  W,  H,  Harris  and  John  T,  Ftsh  for  appellant. 

James  O'Brien  for  respondent. 

Per  Curiam.  Upon  the  record  in  this  case  the  plaintifiF  is 
not,  we  think,  shown  to  be  entitled  to  recover.  At  the  place 
where  the  plaintiff's  cow  was  injured  by  one  of 
**'**^'*i!r  defendant's  en^nes  in  the  village  of  Brownsville, 
^^^^  *  and  for  a  considerable  distance  each  way,  its  rail- 
way is  laid  in  the  street,  as  clearly  appears  from 
the  town-plat,  and  other  evidence  introduced  on  the  trial. 
The  street,  as  shown  on  the  plat,  does  not  appear  to  have 
been  vacated,  and  for  the  purposes  of  this  case  the  track 
must  be  presumed  to  be  lawfully  there.  No  issue  or  question 
is  made  in  the  case  in  that  matter.  It  would  seem  to  be  a 
case  where  a  public  street  is  jointly  occupied  by  the  public 
and  the  company,  though  the  public  travel,  as  would  natu- 
rally be  the  case,  goes  to  the  side  most  convenient,  and  where 
there  is  the  most  room.  We  are  not  warranted  in  holding 
that  the  defendant  has  acquired  an  exclusive  right  \o  a 
definite  portion  of  the  street,  so  that  it  would  have  a  right  to 
divide  the  street  by  a  fence  so  as  to  cut  off  all  approach  to 
the  other  side  of  the  street  except  at  cross-streets.  The  plaint- 
iff claims  that  the  railway  might  be  fenced  without  seriously 
obstructing  it,  but  he  admits  that  the  fence  would  be  erected 
in  the  street,  and  that,  if  it  were  built  I2ifeet  from  the  center 
of  the  track,  allowing  sufficient  space  to  operate  the  road,  the 
road-way  left  for  the  public  would  remain  only  15  to  25  feet 
in  width.  Other  witnesses  make  it  still  less.  It  is  manifest 
that  in  any  event  a  fence  as  proposed  in  the  street  would 
amount  to  an  obstruction,  which  it  does  not  appear  that  the 
defendant  would  have  a  right  to  make,  and  the  evidence  pre- 
sumptively,  we  think,  brings  the  case  within  the  implied  ex- 
ceptions  to  the  statutory  rule  requiring  fences.  Judgment 
reversed. 
Collins,  J.,  did  not  sit 
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Dow  et  aL 

V. 

King. 

{Arkansas  Supreme  Court,  December  14,  1889.) 

Animals — Replevin  for  Injured  Animal— Conversion. — In  replevin  tore- 
cover  the  possession  of  a  mule  injured  by  a  railroad  company  against 
which  the  owner  had  obtained  judgment  as  for  a  total  loss,  a  plea  by  the 
company  that  the  original  action  was  for  the  conversion  of  the  mule  is 
bad,  if  it  does  not  allege  a  satisfaction  of  the  judgment  recovered  for  the 
conversion. 

Same — Trtle  of  Company. — Although  the  owner  of  a  mule  recovered  a 
judgment  against  a  railroad  company  as  for  a  total  loss,  the  company  does 
not  thereby  acquire  any  title  to  the  mule. 

Appeal  from  Circuit  Court,  Lonoke  County. 

Replevin  by  R.  R.  King  against  one  Lessum  to  recover  a 
mule  which  the  defendant  had  taken  charge  of  at  plaintiff's 
request  after  it  had  been  injured  upon  a  railroad.  The 
plaintiff  had  sued  the  Mempnis  &  Little  Rock  R.  Co.  for 
causing  the  injury  to  the  mule  and  had  recovered  damages. 
In  the  action  of  replevin,  R.  K.  Dow  and  others,  the  trustees 
of  the  railroad  company,  filed  an  interplea  alleging  that  while 
operating  the  road,  the  company  had  injured  the  mule,  that 
thereupon  plaintiff  had  brought  suit  and  has  recovered  as  for  a 
total  loss,  and  that  the  mule  had  thereby  become  the  property 
of  the  interpleaders.  A  demurrer  to  the  interplea  having 
been  sustained,  the  interpleaders  appealed. 

U,  M.  &  G,  B.  Ros£  for  appellants. 

T,  C.  Trimble  and  John  U  &  C  W.  England  for  appellee. 

Per  Curiam.  The  interplea  is  bad,  whether  the  original 
action  against  the  railway  was  for  the  conversion  of  the  mule, 
or  for  damages  for  injury  done  it.  In  the  former  coBTertion- 
case  it  should  have  alleged  a  satisfaction  of  the  xiuetoani. 
judgment  recovered  for  the  conversion,  (Cooley,  "•*• 
Torts,  458 ;)  and  in  the  latter  event  the  interpleaders  had  no 
claim  to  the  property  at  all.     Affirm. 

Stock-killing— Damages— Conversion  of  Animal.— In  an  action  to  recover 
damages  for  the  killing  of  a  cow,  the  plaintiff  is  entitled  to  compensa- 
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tion  to  the  extent  of  the  injuries  done  in  actions  for  trespass — not  as  in  tro- 
ver, to  the  full  value  of  the  property  converted.  Accordingly,  as  the  animal 
was  still  the  plaintiff's  property  he  was  bound  to  make  such  reasonable 
disposition  of  the  carcass  as  would  proportionately  diminish  his  damages, 
t\g*,  by  selling  it,  if  it  wac  of  any  value  for  beef.  Roberts  v.  Richmond  & 
D.  R.  Co.  (N.  Car.),  20  Am.  &.  Eng.  R.  Cas.  475.  See  also  Illinois  CenuR. 
Co.  7/.  Finnigan,  21  111.  645. 

Same— Abandon  me nt.^But  under  a  statute  which  provides  the  owner  may 
recover  the  value  of  the  animal  killed  or  the  injury  done,  the  owner  of  an 
animal  killed  has  the  right  to  abandon  it,  and  hold  the  company  for  the 
value  of  the  animal  when  injured.  Ohio  &  M.  R.  Co.  v.  Hays,  35  Ind.  I73- 
See  also  Indianapolis,  P.  &  C  R.  Co.  v.  Mustard,  34  Ind.  50.  , 


Nelson 


Minneapolis  &  St.  Louis  R.  Co. 

{Minnesota  Supreme  Court,  June  27,  1889.) 

Fences — Compensation  for  Failure  to  Construct. — A  railway  company  is 
liable  for  damages  to  an  abutting  farm,  rendering  its  use  less  valuable, 
caused  by  a  failure  to  fence  its  road. 

Same— Measure  or  Damages — Rental  Value* — The  measure  of  dama^ 
in  such  a  case  is  the  depreciation  in  the  rental  value  of  the  farm,  which 
means  the  value  of  its  use  for  any  pur>X)se  for  which  it  is  adapted  in  the 
hands  of  a  prudent  and  discreet  larmei  upon  a  judicious  system  of  hus- 
bandry ;  and  evidence  of  any  fact  tending  to  show  how  and  to  what  extent 
the  absence  of  a  railway  fence  mjuriously  affected  the  value  of  such  use  is 
competent. 

Appeal  from  District  Court,  Freeborn  County. 

Action  by  Ole  Nelson  against  the  Minneapolis  &  St.  Louis 
R.  Co.  to  recover  damages  for  defendant's  failure  to  fence 
its  right  of  way  through  plaintiff's  farm.  Defendant  appeals 
from  a  judgment  for  tne  plaintiff. 

B.  S,  Lewis  and  y.  D.  Spriiiger  for  appellant. 

Lovely,  Morgan  &  Morgan  and  Walter  J.  Trask  for  re- 
spondent. 

Mitchell,  J. — This  action  is  similiarto  that  of  Emmonsa 
Minneapolis  &  St.  L.  R.  Co.,  35  Minn.  503,  in  which  we  held 
that,  under  Gen.  St.  1878,  chap.  34,  §  57,  a  railway  company 
is  liable  for  damages  to  an  abutting  farm,  rendering  its  use 
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less  valuable,  caused  by  a  failure  to  fence  its  road.  Counsel 
for  the  defendant  asks  us  to  reconsider  the  question,  and 
overrule  that  case.  After  a  careful  consideration  of  his  argu- 
ment  our  views  remain  unchanged.  We  do  not  propose  to 
re-enter  upon  a  discussion  of  the  question  further  than  to  say 
that  we  think  the  fallacy  of  counsel's  argument  consists  in 
assuming  that,  because  the  statute  requiring  railways  to  fence 
their  roads  is  a  police  regulation,  the  object  of  whicn  is  to  pre- 
vent animals  from  getting  upon  the  track,  and  the  consequent 
danger  to  the  animals  themselves  and  to  railway  passengers 
and  employes,  therefore  it  is  in  excess  of  the  police  power  of 
the  state  to  impose  any  liabilities  for  non-compliance  with  the 
law  other  than  for  resultant  injuries  to  animals  and  railway 
passengers  and  employes.  The  police  legislation  of  the 
country  abounds  in  the  imposition  of  penalties  and  liabilities, 
beyond  such  resultant  injuries,  as  a  means  of  enforcing  strict 
compliance  with  the  statute  ;  and  we  know  of  no  means  more 
likely  to  insure  prompt  obedience  to  the  requirements  of 
this  "  fence  law  "  than  the  provisions  of  section  57,  as  con- 
strued in  the  Emmons  Case. 

2.  The  assignments  of  error  in  the  admission  of  evidence 
and  in  the  charge  of  the  court  all  go  to  the  question  of  the 
proper  measure  of  damages  in  such  a  case,  and  how  these 
damages  may  be  proven.  In  Emmons  v.  Minneapolis  &  St. 
L.  R.  Co.,  38  Minn.  215, 35  Am.  «&  Eng.  R.  Cas.  126,  it  was  held 
that  the  measure  of  damage.s  is  the  injury  to  the  rental  value 
of  the  farm.  The  term  "  rental  value  "  is  but  another  form 
of  saying  the  "  value  of  the  use,"  and  means  simply  the  value 
of  the  use  of  the  land  for  any  purpose  for  which  it  is  adapted 
in  the  hands  of  a  prudent  and  discreet  occupant  upon  a  judi- 
cious  system  of  husbandry.  A  man  is  not  bound  to  rent  his 
farm  for  a  cash  rent,  or  to  show  that  he  could  have  done  so, 
in  order  to  recover  for  injuries  to  its  use.  What  the  law 
aims  at  is  compensation  ;  and  the  matier  of  ascertaining  the 
rental  value,  or  how  much  it  has  been  depreciated,  is  a  prac- 
tical question,  to  be  treated  in  a  practical  way,  and  to  the 
consideration  of  which  it  is  necessary  to  bring  a  little  of  the 
fanner  as  well  as  the  lawyer.  It  can  be  stated  generally  that 
evidence  of  any  fact  which  would  have  tended  to  show  how 
and  to  what  extent  the  absence  of  a  railroad  fence  injuriously 
affected  the  value  of  the  use  of  the  farm  would  have  been 
competent.  The  case  was  rather  loosely  tried,  and  some 
parts  of  the  charge  of  the  court,  when  taken  by  themselves, 
seem  unguardedly  expressed  :  but  as  to  whether,  in  the  ad- 
mission of  evidence  as  to  the  depreciation  of  rental  value,  the 
trial  court  exceeded  the  limits  of  the  rule  above  suggested, 
and  as  to  whether,  taking  the  charge  as  a  whole  and  as  applied 
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to  the  evidence,  it  contained  any  prejudicial  error  in  laying 
down  the  measure  of  damages,  the  judges  who  heard  the 
argument  are  equally  divided.     Therefore  the  judgment  ap- 
pealed from  must  be  affirmed. 
Collins,  J.,  absent,  took  no  part 


Emmons 

V. 

Minneapolis  &  St.  Louis  R.  Co. 

{Minnesota  Supreme  Court,  yune  27,  1889.) 

Failure  to  Construct  Fence — Compensation^Opinion  Evidence.— The  i»- 
sue  being  how  much  the  rental  value  of  an  abutting  farm  is  diminished  by 
reason  of  a  railway  not  t>eing  fenced,  an  expert  ivitness  may  be  asked  either 
what  would  be  the  difference  between  the  rental  value  with  the  road  fenced 
and  with  the  road  unfenced,  or,  first,  what  the  rental  value  would  be  with 
the  road  fenced,  and  then  what  it  would  be  with  it  unfenced.  Either  mode 
of  examination  is  permissible  in  the  discretion  of  the  trial  court. 

Appeal  from  District  Court,  Freeborn  County. 
B.  S.  Lewis  and  J.  D.  Springer  for  appellant. 
Lovely y  Morgan  &  Morgan  and  Walter  J.  Trask  for  respond- 
ent. 

Mitchell,  J. — This  case  has  already  been  twice  before  this 
court,  (35  Minn.  503,  and  38  Minn.  215,  35  Am.  &  Eng.  R.  Cas. 
126,)  and  every  question,  except  one,  involved  in  the  appeal 
was  passed  upon  in  the  similar  case  of  Nelson  v.  Minneapolis 
&  St.  L.  R.  Co.,  ante,  p.  234,  (just  decided.) 

Upon  the  trial,  expert  witnesses  were  asked  and  permitted 
to  answer  the  question,  what  in  their  opinion,  was  the  dif- 
ference between  the  rental  value  of  the  farm  with 
morli^d^  the  railroad  fenced  and  the  rental  value  with  the 
pnlcutto*  Vk  railroad  unfenced.  Defendant  assigns  this  as  error, 
TftiM.  claiming  that  the  proper  mode  of  examination  is  to 

ask  a  witness,  first,  what  would  be  the  rental  value 
with  the  road  fenced,  and  then  what  it  is  with  it  unfenced 
and  leave  it  to  the  jury  to  say  what  the  difference  is.  Some 
courts  disapprove  of  tne  first  method  of  examination,  holding 
that  the  latter  is  the  only  proper  one.     Probably  the  latter  is 
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preferable,  inasmuch  as,  if  the  witness  gives  the  rental  values 
with  and  without  the  fence,  the  jur^  can  see  in  what  ratio  or 
percentage  the  rental  value  is,  in  his  opinion,  diminished  by 
reason  of  the  want  of  the  fence.  But  we  do  not  think  it  a 
matter  of  great  practical  importance.  If  the  opposite  party 
desires  to  ascertain  the  basis  of  the  witness*  opmion  he  can 
ask  these  questions  on  cross-examination.  Both  modes  of  ex- 
amination have  been  pursued  indiscriminately  in  analogous 
cases  in  this  state  for  many  years,  and  the  mode  followed  in 
the  present  case  has  been  repeatedly  recognized  with  implied 
approval  by  this  court.  See  Simmons  v.  St.  Paul  &  (J.  R. 
Co.,  18  Minn.  184,  (Gil.  168 ;)  Lehmicke  v.  St.  Paul,  S.  &  T.  F. 
R.  Co.,  19  Minn.  464,  (Gil.  406  \\  Leber  v.  Minneapolis  &  N. 
W.  R.  Co.,  29.  Minn.  256.  We  ao  not  feel  disposed  to  change 
the  practice  at  this  late  day.  The  trial  judge  may,  in  his  dis- 
cretion, permit  either  form  of  examination.  Judgment  af- 
firmed. 


Knowlton 


V. 

New  York  &  New  England  R.  Co. 

(147  Mass,  606.) 

Fires — Action  for  Damages  to  Separate  Lots— ReiAdJudlcata. — Where  the 
owner  of  two  lots  brings  a  suit  against  a  railroad  company  to  recover  dam- 
ages thereto  by  fire  set  by  one  of  the  defendant  s  locomotives  and  recovers  a 
judgment  therein,  he  cannot,  if  in  such  action  he  claims  damages  for  the 
injury  to  both  lots,  bring  a  subsequent  suit  for  the  injury  to  one  of  the  lots, 
on  the  ground  that  the  recovery  in  the  first  action  was  in  fact  limited  to 
the  other  lot. 

On  Exceptions  from  Superior  Court,  Worcester  County. 

Tort  by  Edwin  F.  Knowlton,  as  administrator  of  William 
Knowlton,  deceased,  against  the  New  York  &  New  England  R. 
Co.  for  damages  to  woodlands  belonging  to  plaintiff's  intestate 
caused  by  fire  alleged  to  have  been  communicated  by  a  loco- 
motive engine  belonging  to  the  defendant.  The  jury  having 
returned  a  verdict  for  the  defendant,  the  plaintiff  excepted. 

Kent  &  Dewey  for  plaintiff. 

F.  P.  Goulding  for  defendant 
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C.  Allen,  J. — At  first  sight  of  the  bill  of  exceptions,  the 
facts  in  this  case  appear  to  be  rather  involved,  but  those 

which  we  have  found  to  be  material  to  the  decis- 
€MeiUt«d.  j^j^  ^j.^  simple.  The  original  plaintiff,  William 
Knowlton,  was  the  owner  of  two  lots  of  woodland,  lying  sep- 
arate from  each  other,  one  of  which  was  called  the  **Ta(t 
and  Chase  Lot,**  and  the  other  the  **  Southwick  Lot."  On 
the  5th  of  May,  1881,  a  fire  communicated  from  a  locomotive 
eng^ine  of  the  defendant,  caught  upon  the  Taft  and  Chase  lot, 
adjoining  the  railroad,  and  spread  over  the  intervening  space, 
about  half  a  mile,  to  the  Southwick  lot,  doing  damage  to  both 
lots.  For  this  damage,  and  also  for  another  cause  of  action 
now  immaterial,  Knowlton  brought  a  suit  against  the  defend- 
ant on  the  24th  of  October,  1882.  The  first  count,  after  de- 
scribing the  two  lots  of  land,  set  forth  that  "  the  defendant's 
locomotive  engine,  in  the  defendant's  use  and  operation,  com- 
municated fire  to  the  plaintiff's  said  land,  and  burned  over  and 
destroyed  the  timber,  wood,  and  other  growth  thereon,  be- 
ing to  the  extent  of  about  thirty  acres  of  tne  second-described 
lot  of  land,  and  to  the  extent  of  about  forty  acres  of  the  first- 
described  lot."  The  whole  claim  for  damages  to  both  lots 
was  thus  set  forth  in  one  count.  There  was  evidence  tend- 
ing to  show  that  there  was  also  another  fire  which  burned 
over  the  Southwick  lot  on  September  2,  1883,  and  Knowlton 
brought  a  second  action  (which  is  the  case  now  before  us)  in 
November,  1883,  claiming  damages  for  burning  the  South- 
wick lot,  without  alleging  when  the  fire  occurred.  The  first 
action  was  referred  to  arbitrators,  who  made  an  award  in 
favor  of  the  plaintiff,  upon  which  judgment  was  afterwards 
entered,  and  the  judgment  was  paid  by  the  defendant.  At 
the  trial  of  the  second  action  the  plaintiff  did  not  seek  to  re- 
cover damages  arising  from  the  fire  of  September  2,  1883,  but 
sought  only  to  recover  for  the  damage  done  to  the  Southwick 
lot  by  the  fire  of  May  5,  1881,  and  offered  to  show,  by  the 
testimony  of  the  arbitrators,  that,  in  making  their  award, 
ihey  did  not  include  any  damages  to  that  lot ;  and  the  plaint- 
iff contended  that  therefore  the  judgment  in  the.  first  action 
did  not  include  such  damages. 

Assuming  this  to  be  true,  without  considering  at  all  as  to 
the  competency  of  the  evidence  offered,  and  assuming  also 

that  the  second  action  may  fairly  be  deemed  to 
DortHBeof  havc  bccu  commcuccd  to  recover  damages  to  the 
rMwUndi-       Southwick  lot  from  the  first  fire — ^a  point  which  is 


certainly  doubtful— it  is  nevertheless  plain  that  the 
action  cannot  be  maintained,  for  the  case  falls  fullv  within  the 
principle  of  the  decision  in  Trask  v,  Hartford  &  N.  H.  R,  Co., 
2  Allen  (Mass.),  331.     In  that  case  plaintiff  brought  an  action 
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and  recovered  judgment  therein  against  a  railroad  company, 
for  the  loss  of  a  shop  by  fire  communicated  by  one  of  its  loco- 
motive engines.  He  afterwards  brought  another  action,  for 
the  benefit  of  an  insurance  company,  to  recover  for  the  loss 
of  a  dwelling  house  and  shed  which  took  fire  from  the  burn- 
ing of  the  shop ;  but  it  was  held  that  the  first  judgment  was 
a  bar.  Mr.  Justice  Merrick,  in  delivering  the  opinion  of 
the  court,  said:  "The  loss  of  the  shop  and  of  the  dwelling 
house  and  shed  were  distinct  items  or  grounds  of  damage, 
but  they  were  both  the  result  of  a  single  and  indivisible  act. 
The  plaintiff,  therefore,  does  not  show  any  right  to  maintain  an- 
other action  to  recover  additional  damages  merely  by  showing 
that,  in  consequence  of  his  omission  to  produce  upon  the  trial 
all  the  evidence  which  was  admissible  in  his  behalf,  he  failed 
to  obtain  the  full  amount  of  compensation  to  which,  in  that 
event,  he  might  have  been  entitled.  *  *  ''^'  It  would  be 
unjust,  as  well  as  in  violation  of  the  fixed  rule  of  law,  to  al- 
low him  to  subject  the  defendants  to  the  hazard  and  expenses 
of  another  suit  to  obtain  an  advantage  which  he  lost  either 
bjr  his  own  carelessness  and  neglect,  or  by  an  intentional 
withholding  of  a  part  of  his  prooL"  The  doctrine  of  this  de- 
cision was  reaffirmed  in  Goodrich  v.  Yale,  8  Allen  (Mass.), 
454,  456,  458.     See,  also,  Folsom  v.  Clemence,  1 19  Mass.  473. 

The  plaintiff  seeks  to  distinguish  the  present  case  from  that 
on  the  ground  that  the  damage  to  the  Southwick  lot  consti- 
tuted a  separate  cau^e  of  action.  But  the  two  cases  are  in- 
distinguishable. It  was  held  in  Perley  v.  Eastern  R.  Co.,  98 
Mass.  414,  that  the  burning  of  a  piece  of  woodland,  situated 
half  a  mile  from  the  railroad  track,  by  a  fire  which  spread 
over  intermediate  land  from  grass  near  the  track  which  was 
set  on  fire  by  a  cinder  from  a  locomotive  engine,  was  a  loss 
for  which  the  railroad  company  was  responsible,'and  that  the 
fire  was  none  the  less  communicated  from  the  engine  because 
the  intermediate  land  belonged  to  other  persons,  nor  because 
the  distance  was  half  a  mile.  The  statute  upon  which  the 
present  action  is  founded  is  similar  to  the  statute  upon  which 
that  case  rested.  Pub.  St.,  chap.  112,  §  214;  St.  1874,  chap. 
372,  §  106;  Gen.  St.,  chap.  63,  §  loi.  The  defendant'^  act 
causing  the  fire  was  single.  The  burning  over  of  the  South- 
wick lot  by  the  spreading  of  thei  fire  gave  no  new  cause  of 
action,  but  only  additional  damages  resulting  from  the  orig 
inal  cause  of  action.  Otherwise  the  plaintiff  would  have  as 
•many  causes  of  action  as  the  number  of  separate  lots  which  he 
owned,  and  which  were  burned  over  by  the  same  fire.  More- 
over, the  plaintiff's  counsel  in  the  first  action  properly  treated 
the  cause  of  action  as  single,  by  putting  the  claim  for  damages 
to  both  lots  into  one  count.     No  objection  appears  to  have 
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been  raised  to  the  declaration,  on  the  ground  that  two  causes 
of  action  were  included  in  one  count,  nor  could  such  objec- 
tion have  prevailed.  There  was  no  new  act  of  the  defendant 
after  the  hrc  be^an  on  the  first  lot.  The  case  is  not  like  those 
of  continuing  injuries,  as  by  a  nuisance,  where  every  contin- 
uance may  be  deemed  a  new  injury.  Warner  v.  Bacon,  8 
Gray  (Mass.),  397,  406,  407.     Exceptions  overruled. 


O'Neill 

V. 

New  York,  Ontario  &  Western  R.  Co. 

{JVtw  York  Court  of  Appeals,  October  8,  1889.) 

Fires — ^Combustible  Material  on  Track — Liability. — Immediately  after  the 
passage  of  a  train,  smoke  was  seen  rising^  from  places  on  the  land  of 
the  railroad  company  close  to  ^the  track.  By  the  side  of  the  defendant's 
track  cut  brush  and  leaves,  and 'old  ties  were  piled  up.  There  was  evidence 
tending  to  show  that  sparks  were  seen  coming  from  the  locomotive. 
There  was  no  evidence  that  the  engine  which  was  said  to  have  caused  the 
fire,  was  out  of  repair  or  improperhr  constructed,  or  that  the  spark  ar- 
rester was  not  sufficient.  Held,  that  the  evidence  showing  that  refuse 
material  had  been  allowed  to  remain  on  the  track,  was  sufficient  to  justify 
a  verdict  finding  the  railroad  company  guilty  of  negligence  in  causing  the 
fire. 

Same— Remoteness  of  Damage— Intervening  Lands.— Although  the  land 
of  a  third  party  intervened  between  the  lands  of  plaintiff  which  were 
damaged  by  fire,  and  the  defendant's  road,  the  injury  to  plaintiff's  land  is 
not  too  remote  to  warrant  a  recovery  if  it  can  be  shown  that  the  result 
might  have  been  anticipated  from  the  dropping  of  fire  on  defendant's  prem- 
ises, and  that  the  destruction  which  happened  to  plaintiff's  property  was 
the  natural  and  direct  effect  of  the  first  fire. 

Appeal  from  General  Term  of  the  Supreme  Court,  Third 
Department. 

Action  by  Amanda  O'Neill  against  the  New  York,  Ontario  & 
Western  R.  Co.  to  recover  damages  for  negligently  setting  fire 
to  wo(^dlands  belonging  to  the  plaintiff.  The  jury  returned 
a  verdict  for  the  plaintiflf  and  judgment  was  entered  thereon. 
Upon  appeal  to  the  general  term,  the  judgment  was  affirmed. 
See  45  Hun.  (N.  Y.)  458.     The  defendant  thereupon  appealed. 

Geo,  H,  Carpenter  for  appellant. 

W.  F.  O'Neill  for  respondent. 
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DanforthJ  . — The  questions  in  this  case  are  brought  be- 
fore us  by  the  defendant's  appeal  from  a  judgment  of  the 
feneral  term  of  the  third  judicial  department,  af-  ^  _^  ' 
rmmg  a  judgment  m  favor  of  the  plamtiff  upon 
the  verdict  of  the  jury,  and  affirming  an  order  made  by  the 
trial  court  denying  the  defendant's  motion  for  a  new  trial.  No 
question  is  made  upon  the  pleadings.  The  complaint,  among 
other  things,  stated  the  incorporation  of  the  defendant,  and 
that  its  road  ran  through  the  town  of  Fallsburgh.  So  much 
the  defendant,  by  its  answer,  admitted.  The  complaint  also 
stated  that  the  plaintiff  at  the  time  in  question  was  the  owner 
of  certain  woodlands  lying  near  the  railroad;  that  these 
were  set  on  fire  through  the  negligence  of  the  defendant  in 
the  use  and  construction  of  its  locomotive,  and  by  means  of 
sparks  and  coals  thrown  from  it ;  and  that  the  defendant  was 
otherwise  neg^ligent  in  placing  or  permitting  to  accumulate 
upon  its  premises,  **  brusn,  old  ties,  cut  grass,  and  other  dry 
and  combustible  materials,*'  easily  ignited,  and  through  which 
fire  communicated  to  the  plaintiffs  woods  to  her  injury. 
These  allegations  were  denied,  and  the  issues  so  formed  raised 
the  questions  between  the  parties. 

The  plaintiff  went  into  evidence,  and  when  she  rested  the 
defendant's  counsel  clained  it  to  be  insufficient  for  want  of 
showing  that  the  engine  from  which  the  fire  was  said  to  have 
originated  "  was  out  of  repair,  or  improperly  constructed,  or 
that  the  spark-arrester  attached  thereto  was  not  as  good,  safe, 
and  effective  as  any  contrivance  for  that  purpose  in  known 
use,"  and  also  claimed  that  negli^nce  **  cannot  be  found  from 
combustibles  along  the  track.'  The  motion  was  denied,  and 
the  defendant  called  and  examined  witnesses,  whose  testi- 
mony, with  that  of  the  plaintiff,  was  submitted  to  the  jury 
as  bearing  upon  three  questions :  **  Firsf,  Whether  the  engine 
was  out  of  order  or  repair  as  to  it  apparatus  for  arresting 
sparks.  Second,  Whether  the  engine  was  supplied  with  the 
most  approved  method  of  arresting  sparks  in  known  use. 
Assuming  that  these  questions  were  answered  in  favor  of  the 
defendant,  then,  t/iirdy  was  the  company  negligent  in  placing 
combustible  materials  so  near  the  track  that  they  would  be 
likely  to  take  fire  from  sparks  of  the  engine  necessarily  emit- 
ted, and  thence,  as  a  natural  and  probable  result,  firing  the 
plaintiff's  woods  ? 

On  this  appeal  it  is  not  denied  that  the  plaintiff  suffered 
loss  of  property  by  fire.     The  defendant's  claim  is  that  there 
was  not  sufficient  evidence  for  the  jury  to  consider  g,||,^j^n„  ^f 
upon  the  question  whether  the  defendant  negli-  eTWeace. 
gently  caused  the  fire.     The  burning  occurred  in 
the  day  time.  •  Immediately  after  the  passage  of  the  "express 

40  A.  &  E.  R.  Cas.— 16 
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freight  "  through  a  tunnel,  about  12  o'clock,  or  a  little  after, 
smoke  was  seen  rising  from  the  places  on  the  land  of  the 
company,  close  to  the  track,  and  along  its  side.  The  fire  at 
once  began  to  run,  and  spread  rapidly  "  onto  the  land  of  one 
Carlcy,  and  from  there  to  the  lands  of  the  plaintiff.  By  the 
side  of  the  defendant's  land  were  cut  brush,  and  leaves,  and 
old  ties  piled  up.  Before  the  train  came  along  there  was  no 
smoke  or  other  appearance  of  fire.  Sp)arks  were  seen  com- 
ing from  the  engine ;  one  witness  says,  "  Probably,  and  as  I 
judge,  as  large  as  a  pea."  Another  says,  "  I  saw  the  train 
when  it  came  out  of  the  tunnel,"  and  "  she  set  fire  right  at  the 
approach  of  the  tunnel."  The  engine  was  throwing^  large 
volumes  of  smoke  and  sparks.  They  seemed  unusually  large 
— "  as  large  as  walnuts.*  "  She  set  fire  three  or  four  times  to 
this  old  brush,  old  bark,  and  stuff  that  falls  off  the  train,  and 
brush  they  cut  down  and  left  there.  They  rolled  the  brush 
up  near  the  mouth  of  the  tunnel  on  the  east  side,  and  the  fire 
caught  on  there,  and  went  northeast.  That  was  towards  the 
plaintiff's  land."  The  witness  watched  the  progress  of  the 
fire  a  few  minutes,  and  then  "  went  for  a  pail."  If  this  evi- 
dence  is  true,  the  plaintiff's  case  was  good  until  contradicted. 
If  contradicted,  the  question  was  for  the  jury,  and.  not  the 
judge.  It  was  not  wrone  for  him  to  say  whether  the  infer- 
ence of  negligence  could  be  drawn  from  it..  It  was  for  the 
jury  to  say  whether  it  should  be  drawn.  No  doubt  the  eyes 
of  some  witnesses  are  livelier  than  those  of  others,  and  the 
sense  of  sight  may  be  quickened  or  diminished  by  the  inter- 
est or  bias  of  him  who  possesses  it.  But  no  court  can  define 
or  limit  the  degree  of  credibility  due  a  witness,  for  that,  as 
well  as  the  weight  of  evidence,  is  for  the  jury.  In  Field  v. 
New  York  Cent.  R.  Co.,  32  N.  Y.  346,  it  was  held  that  "the 
fact  that  the  sparks  or  coal  were  scattered  at  all  upon  the 
defendant's  roadway  in  such  quantities  as  to  endanger  prop- 
erty on  abutting  premises,  mised  an  inference  of  some  weight 
that  the  engines  were  improperly  constructed  or  managed." 
There  was,  moreover,  in  the  plaintiff's  case,  abundant  evi- 
dence of  conduct  on  the  defendant's  part  in  so  storing  its 
refuse  material,  and  retaining  upon  its  premises  brush  and 
other  refuse  matter,  as  to  make  it  ouite  right  and  proper  for 
the  jury  to  declare  it  negligent.  If,  as  the  defendant  claims, 
the  escape  of  fire  from  an  engine  is  inevitable,  and  a  neces- 
sary consequence  of  its  useful  employment,  the  defendant 
was  at  least  bound  to  move  combustible  material  from  its 
path,  or  at  least  prevent  such  accuipulation  of  rubbish  as 
would,  in  consequence  of  fire  falling  upon  it,  be  the  cause  of 
danger  to  another's  property.  Webb  t\  Rome,  W.  &  O.  R. 
Co.,  49  N.  Y.  420.     The  fire  on  the  track  was  its  fire  as  much 
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as  if  confined  in  the  engine,  and  it  owed  a  like  duty  to  see 
that  it  did  no  harm. 

It  is  also  said  by  the  appellant  that  "  the  damages  are  too 
remote."  The  proposition  is  put  upon  the  ground  that  the 
plaintiff's  lands  did  not  lie  next  to  the  railroad,  but 
was  separated  from  it  by  the  lands  of  another.  J^^*"**' 
That  circumstance  is  in  the  case,  but  no  allusion  ^ 
was  made  to  it  upon  the  trial  as  a  ground  of  defense,  and  it 
is  conceded  by  the  learned  counsel  for  the  appellant  that  the 
point  now  presented  was  not  raised  in  the  trial  court.  It 
therefore  cannot  be  listened  to.  Salisbur^^  v.  Howe,  87  N. 
Y.  128.  The  case  was  tried  upon  its  merits,  and  it  was  as- 
sumed by  the  defendant's  counsel,  in  stating  grounds  for  a 
nonsuit,  that  the  plaintiff  would  be  entitled  to  recover  if  the 
fire  was  caused  by  the  imperfection  of  its  locomotive,  or  if 
negligence  could  be  predicated  from  the  accumulation  of 
"  combustibles  along  the  track."  In  either  of  these  events 
the  liability  of  the  defendant  was  conceded,  and  there  was 
no  suggestion  that  the  damage  sustained  by  the  plaintiff  was 
not  the  natural  and  probable  consequence  of  defendant's  act 
or  omission.  But  the  appellant  urges  that  the  objection,  if 
made  at  the  trial,  could  not  have  been  obviated,  and  there- 
fore claims  that  it  may  be  raised  at  any  time.  The  fact  that 
land  of  a  third  party  mtervened  between  the  woodland  of  the 
plaintiff  and  the  defendant's  road  cannot  be  doubted ;  but 
that  alone  is  not  decisive.  Other  circumstances  would  con- 
trol ;  and,  if  not  already  apparent  in  evidence,  we  cannot  sav 
that  further  testimony  would  not  have  shown  that  the  result 
was  to  have  been  anticipated  from  the  moment  fire  dropped 
upon  the  defendant's  premises,  and  that  the  destruction  which 
happened  to  the  plaintiff's  property  was  the  natural  and  di- 
rect effect  of  the  first  firing.  It  so,  it  was  not  remote.  Van- 
denburgh  v.  Truax,  4  Demo  (N.  Y.)  464 ;  PoUett  v.  Long,  56 
N.  Y.  200 ;  Webb  v.  Rome,  W.  &  O.  R.  Co.,  sufra.  Ryan's 
Case,  35  N.  Y.  210,  relied  upon  by  the  defenaant,  is  suffi- 
ciently commented  on  in  the  last  two  cases  cited,  and  is  not 
analogous  to  this  case  is  now  presented. 

The  origin  of  the  fire,  upon  the  evidence  and  the  verdict 
of  the  jury,  under  proper  instructions  f  I  om  the  court,  is  to 
be  attributed  to  the  defendant,  and  to  have  been  occasioned 
by  its  nee^ligence.  By  its  neffligjence,  therefore,  the  fire  which 
burned  the  plaintiff's  woodlands  was  set  in  operation.  The 
fact  that  it  reached  those  woodlands  by  first  burning  the 
brush  and  other  articles  on  other  land,  furnishes  no  new 
cause  to  which  the  injury  can  be  ascribed.  What  other  cir- 
cumstances might  have  oeen  proven,  had  the  attention  of  the 
plaintiff  been  called  to  the  ODJection  now  made,  we  cannot 
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say.  The  issues  were  disposed  of  at  the  trial,  irrespective  of 
the  question,  and  it  needs  no  further  discussion.  It  is  also 
claimed  that  errors  occurred  in  rulings  on  evidence  and  on 
requests  to  charge.  We  have  examined  the  exceptions  so 
presented,  and  find  not  one  which  requires  other  comment 
than  that  they  appear  to  be  without  merit.  The  judgment 
and  order  appealed  from  should  be  afiirmed.  All  concur, 
except  Peckham,  J.,  not  sitting. 


Abbott  et  al. 


S;    •  Gore. 

s 

^■\  {Wisconsin  Supreme  Courts  October  15,  1889.) 

^\'  '•* 

^^'*^  Fires— Negligence — Combustibles  on  Track — Special  Finding— In  an  sc- 

-•-  tion  to  recover  damages  fornegligently  setting  fire  to  plaintiff's  property,  a 

r*:  .       special  finding  that  the  defendant  was'  negligent  in  leaving  ties,  grass  and 

other  combustible  material  on  the  right  of  way,^  is  sufficient  as  it  imports 

'•;  that  the  defendant  was   negligent  in  leaving  combustible  matter  on  the 

': ,  right  of  way  and  that  such  negligence  caused  the  fire,  although  there  was 

no  express  finding  in  the  speciau  verdict  that  the  fire  originated  in  the 

^  right  of  way,  and  consequently  none  that  it  originated  in  such  combustible 

,•  material. 

Same— Negligence  in  Operating  Engine — Evidence— Harmless  Error.— In 

il'  ,*  an  action  to  recover  damages  for  negligently  setting  fire  to  plaintiff's  prop- 

erty, testimony  to  the  effect  that  it  was  the  custom  to  break  trains  at  that 

*"  point  and  haul  them  up  an  ascending  grade  in  sections,  which  was  not  done 

/V  with  the  train  in  question,  is,  even  if  erroneously  admitted,  immaterial. 

;.  ^  where  the  jury  finds  that  the  engine  was  properly  managed  aud  operated. 

i  ""■  Same— Cause  of  Fire — Evidence — Passing  of  Engine. — Evidence  that  the 

engine  passed  shortly  before  the  fire  was  discovered,  tends  to  show  in  the 
absence  of  proof  of  any  other  cause,  that  the  engine  set  the  fire,  notwithstand- 
ing it  was  in  good  order  and  properly  managed,  and  an  instruction  that  the 
fact  ihut  the  fire  was  so  discovered  after  the  passing  of  an  engine  in  safe 
and  proper  condition  and  properly  managed,  is  not  evidence  that  such  en- 
gine set  the  fire,  is  properly  refused. 

Same — Combustibles  on  K\g\\X  of  Way — Negligence  Per  Se.— An  instruc- 
tion to  the  jury  that  it  must  consider  whether  there  was  any  negligence  ^° 
the  part  of  the  defendant  in  leaving  bark  and  grass  and  other  combustible 
^^  . '  material,  if  there  was  any  such,  within  their  right  of  way,  is  not  open  to  the 
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objection  that  the  jury  must  infer  that  by  so  leaving  bark  and  grass  within 
the  right  of  way,  the  defendant  was  guilty  of  negligence  per  se. 

Error  to  Circuit  Court,  VVinnebago  County. 

The  defendant  in  error,  Jacob  Gore,  brought  his  action  in 
the  circuit  court  against  Abbott  and  Stewart,  the  plaintiffs  in 
error,  to  recover  the  value  of  a  quantity  of  hay  belonging  to 
him  and  to  certain  other  persons,  who  before  the  action  was 
brought,  assigned  their  claims  to  him.  The  hay  in  question 
was  standing  in  stacks  on  a  marsh  adjacent  to  the  line  of  the 
Wisconsin  Central  Railroad,  operated  by  the  plaintiffs  in  er- 
ror as  trustees,  and  was  burned,  as  is  alleged,  in  consequence 
of  their  negligence  in  operating  the  railroad.  The  negli- 
gence charged  is  that  at  the  place  where  the  fire  commenced, 
combustible  materials  had  been  allowed  to  remain  on  the 
right  of  way  of  the  railroad  company ;  that  the  locomotive 
engine  which  set  the  fire  was  not  provided  with  proper  ap- 
pliances to  prevent  the  escape  of  fire  ;  and  that  such  engine 
was  being  run  at  the  time  at  too  great  a  rate  of  speed  for  its 
capacity,  thereby  causing  it  to  emit  an  increased  quantity  of 
fire.  The  testimony  and  rulings  of  the  court  on  the  trial  are 
sufficiently  stated  in  the  opinion.  A  special  verdict  was  de- 
manded, and  returned  by  the  jury  as  follows:  **(i)  Did  a 
freight  train  drawn  by  locomotive  engine  No.  65  pass  the 
place  where  the  fire  originated,  shortly  before  the  fire  was 
discovered?  Answer,  Yes.  (2)  Was  locomotive  engine  No. 
65  in  a  safe  and  proper  condition  in  all  respects,  and  provided 
with  all  reasonably  known  appliances  to  prevent  the  escape 
of  fire,  and  in  charge  of  a  competent. engineer,  and  properly 
managed?  A,  Yes.  (Answered  by  the  court.)  (3)  Were 
the  defendants  guilty  of  negligence,  which  caused  the  fire  and 
consequerUtly  destroyed  the  property  of  the  plaintiff  and  his 
assignors:^  A,  Yes.  (Answered  by  the  court.)  (4)  If  vou 
answer  the  foregoing  question  in  the  affirmative,  state  in 
what  respects  such  negligence  consisted.  A.  By  leaving 
ties,  grass,  and  other  combustible  material  on  the  ri^ht  of 
way  of  the  Wisconsin  Central  Railroad  Company.  (5)  Was 
the  fire  set  by  the  engine  ?  A,  Yes.  '*  The  jury  also  assessed 
the  value  of  the  hay.  The  defendants  below  moved  for 
judgment  on  the  veraict,  and  also  for  a  new  trial.  Both  mo- 
tions were  denied  by  the  court,  and  judgment  for  the  plaintiff 
below  was  rendered  for  the  value  of  the  hay  as  assessed  and 
for  costs.  The  defendants  below  thereupon  sued  out  a  writ 
of  error  from  this  court  to  obtain  a  review  and  reversal  of 
such  judgment. 

Chas.  W,  Felker,  {D.  S,  IVegg  lind  Howard  Morris,  of  counsel) 
for  plaintiffs  in  error. 

Gabriel  Brouck  for  defendant  in  error. 
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Lyon,  J., — Inasmuch  as  the  locx)motive  engine  No.  65  which 
passed  the  place  of  the  fire  recently  before  the  fire  was  dis- 
covered, was  in  proper  condition  and  properly  managed 
and  operated,  the  plaintiff  below  was  not  entitled 
NegU^Bw  la  to  rccovcr  unless  the  fire  originated  on  the  right 
fAOBing  ir*-  of  way  of  the  railroad  company,  and  in  the  com- 
HpefUiiiBd-  bustible  materials  which  the  jury  found  were  neg- 
ligently left  thereon.  If  it  originated  outside  the 
right  of  way,  or  within  it,  at  another  point,  and  spread  from 
thence  over  the  marsh  on  which  the  hay  waS stacked,  the  only 
negligence  which  the  verdict  imputes  to  the  defendants  be- 
low, to-wit,  the  leaving  of  combustible  materials  on  the  right 
of  way,  was  not  the  proximate  cause  of  the  fire,  and  there 
can  be  no  recovery  in  the  action.  There  is  no  express  find- 
ing  in  the  special  verdict  that  the  fire  originated  in  the  right 
of  way,  and  consequently  none  that  it  originated  in  such  com- 
bustible materials.  Is  the  omission  fatal  to  the  judgment? 
It  is  not  if  such  omitted  finding  can  fairly  be  deduced  from 
the  other  findings.  Eldred  v.  Oconto  Co.,  33  Wis.  133: 
Hutchinson  z^.  Railroad  Co.,  41  Wis.  541.  We  think  the  rea- 
sonable inference  from  the  other  findings  is  that  the  fire*  orig- 
inated in  such  combustible  materials  on  the  right  of  way. 
What  other  deduction  can  be  made,  or  inference  drawn,  from 
the  findings  that  the  trustees  negligently  left  combustible 
matter  on  the  right  of  way,  and  that  such  negHgence  caused 
the  fire  which  destroyed  the  hay  ?  Had  the  fire  originated 
off  the  right  of  way,  or  elsewhere  on  it,  and  spread  from 
thence  over  the  marsh,  the  imputed  negligence  could  have 
had  no  connection  with  the  burning  of  theliay,  and  the  jury 
could  not  have  found  that  it  was  tne  cause  01  such  burning. 
We  conclude,  therefore,  that  such  omission  is  not  fatal  to  the 
judgment.  Of  course,  it  would  have  been  better  practice  to 
have  submitted  to  the  jury,  in  express  terms,  the  question^ 
where  did  the  fire  start?  Had  the  defendants  asked  the 
court  to  submit  this  question  we  do  not  say  a  refusal  to  do 
so  would  not  have  been  error.  In  this  connection  it  may  be 
observed  that  we  find  ample  testimony  in  the  record  to  sup- 
port the  finding  that  the  nre  originated  in  such  combustible 
materials  on  the  railroad  right  of  way. 

The  remaining  exceptions  relied  upon  as  ground  for  revers- 
al of  the  judgment  are  predicated  upon  the  rulings  of  the 
court  on  the  trial.     These  will  now  be  briefly  considered. 

I.  It  appeared  that  at  or  near  the  place  where  the  fire 
started  the  track  was  upon  an  ascending  grade,  going  towards 
Neenah,  in  which  direction  engine  No.  65  was  running  at  the 
time  ;  also,  that  such  engine  was  hauling  a  train  of  18  treight- 
cars.     The  court  against  objection,  allowed  testimony  to  the 
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effect  that  it  was  the  custom  to  break  trains  at  that  point 
and  haul  them  up  the  grade  in  sections,  which  was 
not  done  with  the  train  in  question.      Probably,  ^fidenceunto 
the  testimony  was  admissible,  withm  the  issues,  as  operating  en. 
tending  to  show  the  manner  in  which  the  engine  was  gin«. 
managed  and  operated.     But  whether  it  was  so  ad- 
missible or  not  is  rendered  immaterial  by  the  fact  that  the 
jury  found  such  engine  was  properly  managed  and  operated. 

2.  The  court  refused  to  give  an  instruction  proposed  by 
defendants  below,  as  follows:  **The   fact  that  the  fire  was 
discovered  on  or  near  the  right  of  way  of  the  de- 
fendants shortly  after  the  passing  of  an  engine  that  fr'jjj^'"^//^'*^ 
was  in  a  safe  and  perfect  and  proper  condition  and  plwuigore"- 
in  charge  of  a  competent  engineer,  and  properly  gtne. 
managed,  is  no  eviaence  that  such  engine  set  such 

fire,  and  furnishes  no  evidence  from  which  you  may  infer 
that  such  engine  set  such  fire.  "  .  The  vice  in  this  proposed  in- 
struction is,  it  assumes  that  an  engine  in  proper  condition,  and 
properly  managed,  could  not  have  set  the  fire.  This  proposi- 
tion is  against  common  knowledge.  The  fact  that  the  engine 
Eassed  shortly  before  the  fire  was  discovered,  (about  10  minutes 
efore,as  some  of  the  witnesses  testify,)  is  some  evidence  tend- 
ing to  show,  in  the  absence  of  proofoi  any  other  cause,  that  the 
engine  did  set  the  fire,  notwithstanding  it  was  in  good  order 
and  properly  managed.  We  think  the  instruction  was  prop- 
erly refused. 

3.  Error  is  assigned  upon  the  following  passage  in  the 
charge  to  the  jury  :  **  Now,  the  only  negligence  which  is  left 
to  you  under  the  rulings  of  the  court  to  consider  is 

the  question  whether  there  was  any  negligence  on  combustible 
the  part  of  the  defendants  in  leaving  bark  and  grass,  «»»t«rini  on 
as  testified  to  hy  the  witnesses,  and  other  combus-  H™*il^~p^^^^ 
tible  material,  if  there  was  any  such  within  their  ^e. 
right  of  way  or  not.  **     The  criticism,  made  upon 
this  passage  in  the  charge  is  that  the  jury  might  have  under- 
stood the  court  to  assume  that  by  so  leaving  bark  and  grass 
within  their  right  of  way  they  were  guilty  of  negligence  per 
se.     We  should  be  inclined  to  think  this  criticism  hypercrit- 
ical  had  not  the  learned  counsel  assured  us  that  it  is  not. 
We  think,  however,  that  there  is  no  foundation  for  it  in  the 
language  of  the  charge.     The  juror  of  average  intelligence 
would,  we  are  sure,  understana  that  the  instruction  left  the 
jury  free  to  find  from  the  testimony  whether  the  leaving  of 
such   combustible  material  on   the   track   was  or   was   not 
negligence. 

It  is  believed  that  the  views  above  expressed  dispose  of  all 
exceptions  not  specifically  discussed  and  determined.     Find, 
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ing  no  error  disclosed  by  the  record,  we  cannot  disturb  the 
judgment  of  the  circuit  court.     Judgment  affirmed. 

Fires— Combustible  Matter  on  Right  of  Way. — See  Fiannigan  v,  Canadian 
Pac.  K.  Co.,  (Ont.)  38  Am.  &  Eng.  R.  Cas..  362,  note,  365 ;  O'Neill  v.  New 
York.  O.  &  W.  R.  Co..  (N.  Y.)  anie,  p.  240. 


Fort  Worth  &  New  Orleans  R.  Ca 

V. 

Wallace. 

{Texas  Supreme  Courts  October  22,  1889.) 


Fires— Measure  of  Damages^— Value  of  Crass  for  Hay  or  Pasturagei—Al- 
though  the  petition  in  an  action  to  recover  damages  for  the  burning;  of 
grass  contains  no  averment  as  to  the  particular  manner  in  which  the  plaint- 
iff desired  to  use  the  grass,  the  jury  may  consider  its  market  value  for  pas- 
turage or  hay  purposes,  if  there  is  evidence  as  to  the  value  for  either  pur- 
pose. 

Same — Damages — Injury  to  Turf. — Where  the  plaintiff  alleges  that  there 

was  a  good  turf,  well   and   thickly  set,  on   plaintiff's   land ;  that  the  fire 

parched    the  turf,  roots  and  sod  of  the  grass  so  as  to  greatly  injure  and 

'y  damage  the  same ;  that  on  account  of  the  injury  to  the  turf,  it  will  be  three 

/   ,  or  four  )f  ears  before  the  turf  will  become  as  productive  as  it  was  before  the 

^  fire,  it  is   not  error  to   instruct  the  jury  that  if  defendant  was  negligent, 

plaintiff  is  entitled  to  recover  the  amount  of  damages  or  injury  done  by  the 

burning  of  said  sod  of  the  grass  or  turf,  and  that  in  estimating  this  damage 

it  slv}uld  be  governed  by  the  difference  of  the  value  in  plaintiff's  land  im- 

.♦  -  mediately  before  and  immediately  after  the  injur)-. 

f- \  ^,   '\  Same-- Damages — Suitability  of  Lands  for  Cropping. — In   estimating  the 

f  ,*•  damages  to  the  land  caused  by  the  burning  of  the  sod  or  turf,  the  jur}'  can- 

*    '  not  take  into  consideration,  in  mitigation  thereof,  the  fact  that  the  destruc- 

tion of   the  turf  renders  it  less  difficult  to   place  the  land  in  crop  than  it 
otherwise  would  have  been,  the  owner  being  entitled   to  recover  damages 
\r.  according  to  the   injury  to  his  land   for  any  lawful  purpose  to  which  he 

y  might  have  appropriated  it,  or  to  which  it  was  adapted. 

Same—Presumption  of  Negligence — Instructions. — In  the  absence  of  tes- 
timony tending  to  rebut  th^  prima  facie  case  of  negligence,  made  by  show- 
*; ^    ,  ing  that  the  burning  was  caused  by  fire  that  escaped  from  defendant's  en- 

Bfv!.  r  gine  and  that  inflammable  matter  had  been  permitted  to  accumulate  on 

Y'  the  riglit  of  way,  it  is  not  error  for  the  court  to  instruct  the  jury  that  if  de- 

f..  fendant's  engine  emitted  sparks  that  set  fire  to  the  grass,  if  any,  accumula- 

ted on  tlie  defendant's  right  of  way  and  thereby  set  fire  to  and  burnt  plamt- 
itf *s  property,  they  must  find  for  the  plaintiff. 

Same— Right  of  Action— Title  to  Lands.— In  an  action  to  recover  damages 
for  injuries  to  land  caused  by  fire,  the  evidence  showed  that  plaintiff's  hus- 
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band  bought  the  land  and  received  a  deed  therefor,  that  part  of  the  pur- 
chase money  was  paid  before  her  husband's  death,  and  the  balance  by  her 
afterwards ;  that  by  the  husband's  will  duly  probated,  whatever  title  he  had 
passed  to  her.  and  that  she  or  her  husband  had  been  in  the  exclusive  pos- 
session and  control  of  the  land  for  about  eleven  years.  Held,  that  the 
evidence,  if  unrebutted,  was  sufficient  to  establish  the  plaintiff's  right  to 
maintain  the  action. 

Appeal  from  District  Court,  Tarrant  County. 
Templeton  &  Carter  for  appellant. 
Harris  &  Harris  for  appellee. 

Stayton,  C.  J. — Plaintiff  brought  this  action  to  recover 
damages,  which  she  alleged  she  had  become  entitled  to  by 
reason  of  the  fact  that  fire  had  been  communicated 
to  her  land  through  negligence  in  the  management  "*  *****  * 
of  appellant's  cars,  and  right  of  way,  which  ran  through  her 
lanci.  She  claimed  that  the  fire  destroyed  grass  of  the  value 
of  $650 ;  fence  of  the  value  of  $200  ;  and  that  the  injury  to  the 
land  by  burning  the  turf  and  grass-roots  amounted  to  $375. 
The  averments  in  reference  to  the  grass,  in  so  far  as  now 
necessary  to  state,  were  "  that  said  130  acres  so  burned  off 
was,  at  the  time,  covered  with  a  fine  coat  of  grass,  of  luxuriant 
growth,  which  she  had  reserved  for  the  wintering  of  her 
stock,  and  which  she  had  be^un  to  use  for  that  purpose  only 
a  short  time  prior  to  the  said  burning ;  that  said  grass  was 
very  valuable,  to-wit,  of  the  value  of  five  dollars  per  acre  ; 
and  that  by  reason  of  the  loss  and  destruction  of  the  same  bv 
fire  she  was  deprived  of  her  only  winter  feed  for  her  stock  ; 
that  she  sustained  damage  by  reason  of  the  loss  of  said  grass 
in  the  sum  of  $650." 

The  court  instructed  the  jury  that  in  estimating  the  dama- 
ges to  which  plaintiil  might  be  entitled  they  would  look  to 
the  market  value  of  the  grass  destroyed  at  the  time 
and  place  where  it  was,  and  that  they  might  cOn-  ^»™a5«y«'' 
sider  the  market  value  for  pasturage  or  hay  pur-  ^raw. 

{)Oses;  there  being  much  evidence  as  to  the  value 
or  either  purpose.  It  is  urged  that  it  was  error  so  to  charge, 
and  the  ground  of  the  objection,  we  understand  to  have  been, 
that  there  was  no  averment  as  to  the  particular  manner  in 
which  the  plaintiff  desired  to  use  the  grass.  Such  an  aver- 
ment was  not  necessary.  The  grass  belonged  to  the  plaintiff, 
and  if  entitled  to  recover  at  all,  she  was  entitled  to-  the  mar- 
ket value  of  the  grass  as  it  stood,  to  be  ascertained  by  its  value 
for  any  .legitimate  use.  Many  witnesses  had  testified  to  its 
valuje  if  it  be  used  for  pasturage,  as  had  many  if  it  was  to  be 
used  to  make  hay ;  but  they  all  had  reference  to  the  value  of 
the  grass  as  it  stood  at  the  time  it  was  destroyed. 

It  is  urged  Ithat  the  court  erred  in  the  following  paragraph 
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of  the  charge :  "  If  you  should  think  that   the  defendant  is 
liable  to  the  plaintiff  for  the  burning  of  her  grass  un- 
jirj  toTnM    ^^^  ^^^  forgeoing  instructions,  and  should  also  be- 
rMtt.  lieve  that  the  tun  or  sod  of  said  grass  was  injured 

by  the  burning  of  said  grass,  you  should  find  for 
the  plaintiff ;  also,  the  amount  of  damages  or  injury  done  by 
the  mmry  of  said  sod  or  turf ;  and,  in  estimating  this  damage, 
you  should  be  governed  by  the  difference  of  the  value  in  the 
plaintiff's  land  immediately  before  and  immediately  after  the 
injury,-if  any,  done  to  such  turf  or  sod."  The  proposition 
under  the  assignment  which  raises  this  objection  is  that, 
**  there  being  no  allegation  in  the  petition  to  admit  proof  of 
injury  to  the  land,  and  no  proof,  were  there  such  an  allegation 
in  the  petition,  that  it  was  depreciated  in  value,  the  charge 
should  not  have  been  given,"  The  substance  of  the  allega- 
tion was  that  there  was  a  good  turf,  well  and  thickly  set ; 
that  the  fire  parched  the  turf,  roots,  and  sod  of  the  grass  on 
the  land  so  as  to  greatly  injure  and  damage  the  same ;  that 
on  account  of  the  injury  to  the  turf  it  willbe  three  or  four 
years  before  the  turf  will  become  as  productive  as  it  was  be- 
fore the  fire  ;  that  by  reason  of  burning  the  turf  the  plaintiff 
had  been  damaged  $375. 

We  understand  the  averment  of  the  petition,  in  effect,  to  be 
that  the  mass  of  roots  to  the  native  grass  growing  on  the 
land,  without  sowing  or  cultivation,  which,  with  the  surface 
earth  with  which  commingled  constitutes  the  turf,  sward,  or 
sod,  were  so  injured  by  the  fire  as  to  make  the  land  less  pro- 
ductive of  grass  than  it  otherwise  would  have  been  in  the 
future.  The  averment  was  one,  in  effect,  that  the  land  was 
injured,  and  the  charge  as  correctly  informed  the  jury  what 
the  true  measure  of  damages  was  as  would  a  charge  directing 
the  jury  to  assess  the  damages  at  such  sum  as  would  compen- 
sate the  plaintiff  for  such  injury  as  resulted  from  the  burning 
of  the  turf  or  sod.  The  turf  or  sod  was  a  part  of  the  land, 
and  an  injury  to  it  was  an  injury  to  the  lan*which  could  be 
as  well  measured  by  the  difference  in  the  value  of  the  land 
before  the  burn  and  afterwards  as  by  an  injury  as  to  the  sum 
which  would  compensate  the  plaintiff  for  any  injury  to  the 
turf  or  sod.  The  measure  is  the  same,  whether  expressed  in 
the  one  way  or  the  other.  Such  an  injury  is  one  in  its  nature 
permanent,  though  it  may  not  be  perpetual,  and  differs  from 
an  injury  to  a  growing  crop,  which  does  not  result  in  any  in- 

t'ury  to  the  land  as  distinguished  from  the  crop.  It  seems  to 
)e  urged,  as  the  destruction  or  injury  of  the  turf  would  have 
rendered  it  less  difficult  to  have  placed  the  land  in  cultivation 
than  it  otherwise  would  have  been,  and  for  this  reason  the 
owner  was  not  injured  at  all.     It  is  not  the   right    of   one, 
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through  whose  wrongful  act  an  injury  has  been  done  to  the 
land  of  another,  to  have  the  measure  of  damages  fixed  by  the 
effect  the  injurious  act  may  have  on  the  land  n  used  for  some 
purpose  other  than  that  to  which  it  was  applied  or  desired  to 
DC  applied  by  its  owner ;  but  it  is  the  right  of  the  owner  to 
have  nis  damages  measured  by  the  extent  of  the  injury  to  the 
land  used  for  any  lawful  purpose  to  which  he  had  appropria- 
ted it,  desired  to  appropriate  it,  or  to  which  it  is  adapted. 
Fort  Worth  &  D.  (J.  K.  Co.  v.  Hogsett,  67  Tex.  687.  It  does 
not  rest  with  the  wrong-doer  to  say  to  the  owner:  Use  your 
land  for  a  purpose  for  which  you  do  not  desire  to  use  it,  and 
it  will  be  as  valuable  to  you  lor  that  use  as  it  was  before  for 
another. 

It  is  urged  that  the  court  erred  in  instructing  the  jury  as 
follows:  "  If  you  believe  from  the  evidence  that  the  engmes 
of  the  defendant  emitted  sparks  that  set  fire  to  the 
grass,  if  any,  that  may  have  accumulated  on  defend-  ^^IJ^Jl^a 
ant's  right  of  way  adjacent  to  plaintiff's  property,  of  combusu- 
and  thereby  set  fire  to  and  burned  any  grass   or  w«  materi*!. 
fence  of  plaintiff,  on  her  said   property,  you    will 
find  for  tne  plaintifiF."    The  defendant  was  not  liable   unless 
the  fire  had  its  origin  in  its  negligence,  and,  had  there  been 
any  evidence   tending  to  show  such   care  on  its  part  as   the 
nature  of  its  business  makes  necessary,  it  would  be  necessary 
to  reverse  the  judgment  because   01  this  charge,  which,  in 
terms,  made  the  defendant  liable  whether  it  used  due  care  or 
not.     There  however,  was  no  evidence  whatever  tending  to 
show  that  appellant  used  appliances  such  as  are  usual  and 
necessary  to  prevent,  as  far  as  may  be,  the  escape  of  fire  from 
the   engine,  nor  tending  to  show  that  its   right  of  way  was 
kept  free  from  inflammable  material.     On  the  other  hand, 
there  was  evidence  which  the  jury  must  have  believed  reason- 
ably sufficient  to  show  that  the  burn  was  caused  by  fire  that 
escaped  from  the  engine,  and  that  inflammable  matter  was 
permitted  to  accumulate  on  the  right  of  way.     Under  this 
state  of  facts  appellee  was  entitled  to  a  judgment,  and  had 
the  iury,  under  a  proper  charge,  found  that  the  fire  originated 
in  tne  manner  stated  in  the  charge,  but  that  appellant  was  not 
liable,  because  not  negligent,  it  would  have  been  the  duty  of 
the  court  to  set  aside  the  verdict.     Galveston,  H.  &  S.  A.  R. 
Co.  V.  Home,  69 Tex.  648,  35  Am.  &  Eng.  R.  Cas.  238  ;  Gulf, 
C.  8l  S.  F.  R.  Co.  v.  Witte,  4  S.  W.  Rep.  492.    While  the 
charge  did  not  correctly  state  the  law,  tne  jury  found   that 
the  nre  originated  in  such  manner  as  to  fix  liability  on  appel- 
lant; and,  in  the  absence  of  some  evidence  tending  to  rebut 
the  prima  facie  case  made  by  the  evidence  and  affirmed  by  the 
verdict,  no  injury  resulted  from  the  failure  of  the  court  cor- 
rectly  to  instruct  the  jury. 
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The  verdict  seems  to  us  large,  but  there  was  ample  evi- 
dence to  sustain  it ;  and,  having  been  approved  by  the  court 
below,  it  cannot  be  set  aside  by  this  court  on  the  ground  that 
it  is  excessive. 

It  is  now  contended  that  the  evidence  of  title  in  the  appel- 
lee was  insufficient.  The  evidence  shows  that  the  husoand 
of  appelle  bought  the  land  and  received  a  deed 
puaauff.  therefor  in  1877;  ^^^^  P^irt  of  the  purchase  money 
was  paid  before  the  husband's  death,  and  the  bal- 
ance by  appellee  since ;  that  by  the  will  of  the  husband,  duly 
probated,  whatever  title  he  had  passed  to  her;  and  that  she 
and  her  husband  had  been  in  the  exclusive  possession  and 
control  of  the  land  for  about  1 1  years.  Such  evidence,  in  the 
absence  of  some  rebutting  evidence,  was  sufficient  to  main- 
tain this  action ;  and  it  is  not  important,  in  view  of  the  un- 
controverted  facts,  that  the  court  did  not  submit  an  issue  as 
to  title.  If  appellant  desired  such  an  issue  to  be  submitted, 
it  should  have  asked  a  charge  presenting  it.  There  is  no 
error  in  the  judgment,  and  it  will  be  affirmed. 

Pi  res — Measure  of  Damages. — If  property  has  negligently  been  destroyed 
by  fire,  the  measure  of  damages  is  the  value  of  the  property  at  the  time  and 
place  of  destruction;  Parrottt/.  Housatonic  R.  Co.,  47 Conn.  575};  Burke f. 
Louisville  &N.  R.Co.  7  Heisk.  (Tenn.)  451 ;  Chapman  v,  Chicago^  N.  W. 
R.  Co.,  26  Wis.  295 ;  and  the  company  is  not  entitled  to  have  the  recovery- 
limited  to  the  cost  of  replacing  the  property.  Burke  z'.  Louisville  &  N.  R. 
Co.,  7  Heisk.  (Tenn.),  451.  But  it  is  not  necessary  that  there  should  be  an 
actual  market  value  for  an  article  in  order  to  entitle  the  owner  to  recover  for 
its  destruction.  Atchison,  T.  &  S.  F.  R.  Co.  v.  Stamford.  12  Kan.  334.  380. 
In  an  action  to  recover  damages  for  the  destruction  of  buildings,  evidence  as 
to  the  cost  of  new  buildings  to  replace  those  destroyed,  is  admissible  as  fur- 
nishing data  for  the  approximate  estimate  of  the  value  of  the  old  buildings. 
Cleland  v,  Thornton.  43  Cal.  437-  ^  ^  .     ^ 

When  the  property  has  only  been  injured,  the  measure  of  damages  is  the 
difference  between  the  value  before  the  injury  occurred  and  the  value  after 
the  injury  at  the  place  where  it  was  damaged ;  and  if  the  property  in  its 
damaged  condition  could  find  no  market  at  the  place  of  injury,  the  ex- 
penses reasonably  necessary  to  prepare  it  for  sale  in  a  market  and  shipment 
thereto,  may  be  recovered.    Texas*  P.  R.  Co.  z'.  Levi  (Tex.).  13  Am.  & 

Eng.  R.  Cas.  464.  ,     .  .  u        i.    ^r 

It  is  only  however,  when  the  damage  to  land  is  permanent  that  the  aU- 
ference  in  its  value  before  and  after  the  fire,  forms  the  measure  of  recovery. 
Galveston,  H.  &  S.  A.  R.  Co.  v.  Home  ^Tex.),  35  Am.  &  Eng.  R.  Cas,  238. 
242.  The  rule  is,  that  if  the  thing  destroyed  although  it  is  a  part  of  the 
realty,  has  a  value  which  can  be  accurately  measured  and  ascertained  with- 
out reference  to  the  soil  on  which  it  stands,  or  out  of  which  it  grows,  the 
recovery  must  be  for  the  value  of  the  thing  destroyed,  and  not  for  the  dif- 
ference between  the  value  of  the  land  before  and  after  such  destruction. 
Whitbeck  v.  New  York  Cent.  R.  Co.,  36  Barb.  (N.  Y.).  644-  Accordingly, 
in  an  action  to  recover  damages  for  the  destruction  of  fruit  trees,  the  plaint- 
iff is  entitled  to  judgment  for  the  value  of  the  trees  as  they  stood  upon  the 
land  at  the  time  of  the  fire,  and  not  merely  to  recover  the  diminished  value 
of  the  land  since  the  destruction.     Whitbeck  v.  New  York  Cent.  R.  Co.,  36 
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Barb.  (N.  Y.),  644 ;  Norfolk  &  W.R.  Co.  v.  Bohannan  (Va.),  7  S.  E.  Rep.  236. 
In  Argotsinger  v.  Vines,  82  N.  Y.  308.  313,  Whitbeck  v.  New  York  Cent. 
R.  Co.,  36  Barb.  (N.  Y.)  644,  was  distinguished  and  it  was  pointed  that  that 
case  differed  from  one  where  trees  were  usually  converted  into  timber  or 
firewood,  and  are  sold  as  they  stand  for  that  purpose,  or  nursery  trees 
which  are  grown  for  market,  and  that  it  was  not  decided  that,  where  the  land 
is  injured-by  the  destruction  or  injuring  of  trees,  this  might  not  be  taken 
into  consideration  in  determining  the  question  of  damages.  In  an  action 
to  recover  damages  for  the  destruction  of  an  orchard  of  fruit  trees,  the  jury 
cannot  consider  the  cost  of  replanting  trees,  the  first  proper  season  for 
planting  after  the  burning,  and  the  value  of  the  care  and  labor  expended 
on  the  trees  before  burning,  with  interest  thereon  from  the  time  it  was  ex- 
pended. Norfolk  &  W.  R.  Co.  v,  Bohannan  (Wis.),  7  S.  E.  Rep.  236.  But 
in  estimating  the  damage  to  the  land  burned  over  by  fire,  the  witnesses 
may  take  into  consideration  timber  standing  upon  the  land,  and  may  state 
their  opinions  as  to  the  value  of  such  timber.  Stertz  v,  Stewart, (Wis.,),  42 
N.W.  Rep.  214. 

Where  lorest  trees  have  been  injured  but  not  destroved  by  fire,  the  meas- 
ure of  damages  is  the  difference  between  the  value  of  the  trees  before  the 
fire  and  their  value  after  the  fire.    Atkinson  v.  Atlantic  &  P.  R.  Co.  63  Mo. 

367. 

In  an  action  to  recover  damages  for  the  burning  of  growmg  grass,  plaint- 
iff's recovery  is  measured  by  the  value  of  the  crrass  at  the  place  at  which  it 
wasgrowing :  Galveston,  H.  &  S.  A.  R.  Co.  v.  Home  (Tex.),  35  Am.  &  Eng. 
R.  Cas.  238 ;  and  where  the  burning  has  resulted  in  injury  to  the  grass 
roots  whereby  the  ground  is  rendered  less  productive  of  grass  than  it  would 
have  been  had  the  fire  not  occurred,  the  owner  is  entitled  in  addition  to  re- 
cover the  difference  between  the  value  of  the  land  immediately  before  the 
injury  and  its  value  immediately  after.  Fort  Worth  &  D.  C.  R.  Co.  v.  Hog- 
sett,  67  Tex.  687 ;  Missouri  Pac.  R.  Co.  v.  Avers  (Tex.).  8  S.  W.  Rep.  538. 
In  Vermilya  v,  Chicago,  M.&St.  P.  R.  Co.  (Iowa),  23  Am.  &  Eng.  R.  Cas. 
108,  the  court  held  that  where  a  meadow  is  destroyed  by  fire,  the  owner  is 
entitled  to  recover  as  damages  the  cost  of  restoring  it  to  as  good  a  condi- 
tion as  it  was  before  the  fire.  This  decision  was  founded  upon  the  reason- 
ing that  the  value  of  the  meadow  is  largely  based  upon  the  fact  that  it  is 
in  the  nature  of  a  permanent  improvement  and  is  not  to  be  planted  each 
year.  The  owner  therefore  could  not  be  fully  compensated  for  his  loss  un- 
iess  allowed  for  the  value  of  the  meadow,  and  it  was  declared  that  no  more 
just  or  reasonable  way  of  determining  that  value  could  be  suggested  than 
by  inquiring  as  to  the  cost  of  restoring  it.  In  Pittsburg,  C.  &  St.  L.  R.  Co. 
V.  Hixon  (Ind.),  32  Am.&  Eng.  R.  Cas.  374,  the  court  followed  a  similar 
rule,  and  held  that  evidence  of  the  cost  of  reseeding  a  meadow,  and  of  its 
rental  value  during  the  time  it  could  not  produce  proper  grass,  was  ad- 
missible. 

Same — Interest  on  Damages. — In  Missouri,  it  has  been  held  that  as  the 
statutes  relative  to  railroad  fires  contain  no  provision  concerning  interest, 
and  the  statute  concerning  damages  which  allows  interest  in  cases  of  un- 
lawful conversion  by  the  party  sued,  does  not,  in  terms  or  by  analagous 
reasoning,  embrace  a  case  where  no  possible  benefit  could  have  accrued  to 
the  party  causing  the  destruction,  no  interest  is  recoverable  upon  the  dam- 
ages. Kenney  z/.  Hannibal  &  St.  J.  R.  Co.,  63  Mo.  98  ;  Atkinson  7/.  Atlantic 
&  P.  R.  Co.,  63  Mo.  367  ;  De  Steiger  v.  Hannibal  &  St.  J.  R.  Co.  (Mo.).  7 
Am.  &  Eng.  R.  Cas.  492.  But  the  majority  of  the  cases  appear  to  adopt  a 
contrary  view,  and  hold  that  interest  is  recoverable,  not  indeed  as  interest, 
but  as  part  of  the  damages.  Parrott  ?/.  Housatonic  R.  Co.,  47  Conn,  575 ; 
Wilson  V.  Atlanta  &C.  A.  R.  Co.,  16  S.  Car.  587;  Galveston.  H.&S.  A.  R. 
Co.  7/.  Home  (Tex.),  35  Am.  &  Eng.  R.  Cas.'238,  242  ;  Chapman  v.  Chicago 
&  N.  W.  R.  Co.,  26  Wis.  295,  304, 
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Brooklyn  City  R.  Co. 

{New  York  Court  of  Appeals^  Second  Division^  November  26,  1889.) 

Street  Railway — Injuries  to  Foot  Traveller — Negligence  of  Driver. — In  an  ac- 
tion to  recover  damages  for  injuries  sustained  through  being  run  over  by  a 
horse  car,  if  there  is  evidence  tending  to  prove  that  the  car  driver  saw  the 
plaintitf  on  the  track  in  advance  of  the  team  and  had  the  opportunity  to 
observe  the  danger  in  which  the  rapid  progress  of  the  horses  might  place 
him,  and  yet  made  no  effort  to  slacken  their  movements  or  deviate  their 
course  so  as  to  avoid  the  collision,  but  on  the  contrary,  the  speed  was  ac- 
celerated as  they  approached  the  plaintiff,  there  is  sufficient  exidence  to 
sustain  a  finding  that  the  car  driver  was  guilty  of  negligence. 

Same — Contributory  Negligence — Province  of  Jury. — PlaintifTwas  runo\-er 
by  a  street  car  while  crossing  a  track.  He  was  somewhat  familial  with  the 
situation  in  that  locality  and  knew  that  a  great  many  cars  passed  at  that 
place.  He  testified  that  he  looked  both  ways  along  the  track,  ahd  saw  a 
car  standing  at  some  distance  away  ;  that  he  then  started  to  cross  the  track 
and  was  knocked  down.  The  car  which  caused  the  accident  came  out  of  a 
depot  switch  on  a  curve  and  entered  on  the  track  close  to  the  place-where 
plaintiff  was  injured.  If  he  had  looked  back  upon  the  switch  track,  he 
could  have  seen  the  car  coming.  Just  as  the  car  reached  the  track,  the 
speed  of  the  horses  was  accelerated  and  there  was  evidence  tending  to  show 
that  but  for  the  increased  speed,  plaintiff  would  have  escaped.  ^eM,  that 
it  could  not  be  said  as  matter  of  law  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  but  that  the  question  was  one  for  the  jury. 

Personal  Injuries — Opinion  Evidence  as  to  Consequences. — In  an  action 
for  damages  for  personal  injuries,  physicians  who  attended  the  plaintiff 
and  who  found  their  testimony  upon  personal  examination  and  observation 
of  his  condition,  may  competently  testify  that  the  injury  received  was  the 
cause  of  plaintiff's  condition,  ana  that  certain  consequences  would  follow 
in  relation  to  his  physical  health  and  condition  as  the  result  of  the  injur)' 
as  indicated  by  such  condition. 

Same — Opinion  Evidence — Hypothetical  Question. — A  physician  may  in  an- 
swer to  a  hypothetical  question,  state  that  in  his  judgment  the  tremor  and 
impairment  of  the  nervous  system  with  which  the  pkintiff  is  afflicted,  are 
due  to  the  injury  for  which  the  action  is  brought. 

Street  Railway — Manner  of  Running  Cars. — Instruction. — An  instruction 
in  an  action  against  a  street  car  company  that  *'  the  defendant  had  no 
right  to  so  occupy  the  street  and  use  the  same  with  its  cars  so  as  to  make 
it  extremely  dangerous  to  cross  the  street  at  all  times,"  has  relation  to  the 
manner  of  performing  the  car  service  on  a  street,  and,  fairly  cx>nstrued, 
does  not  mean  that  the  defendant  had  no  right  to  run  so  many  cars  as  it 
did  there. 

Same — Contributory  Negligence— Error  of  Judgment. — In  an  action  for 
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personal  injuries,  an  instruction  that  *' a  mere  error  of  judgment  does  not 
necessarily  amount  to  carelessness  if  the  plaintiff  took  reasonable  care,  and 
then  made  a  mistake  as  to  the  safest  course  to  pursue  in  crossing  the  street, 
he  is  not  guilty  of  negligence  for  that  reason,"  is  not  erroneous. 

Same — Right  of  Traveller  to  Cross  Street — Instructions. — An  instruction 
that  '*  no  matter  how  many  cars  were  in  the  street  or  where  the  point  was, 
the  plaintiff  had  a  right  to  select  any  point  to  go  across,  but  he  was  bound 
to  exercise  care  commeasurable  with  the  circumstances  of  the  case,"  only 
imf>orts  that  the  plaintiff's  right  to  cross  the  street  was  no  less  at  one  than 
at  another  point,  and  that  it  was  for  him  to  determine  where  he  would  seek 
to  exercise  the  right  to  do  so,  and  is  not  erroneous  as  justifying  the  infer- 
ence^that  the  plaintiff  was  at  liberty  to  encounter  apparent  danger,  or  that 
his  right  upon  the  street  was  superior  to  that  of  the  defendant  in  the  oper- 
ation of  its  cars. 

Appeal  from  General  Term  of  the  Supreme  Court,  Second 
Department. 

Action  for  damages.  Defendant  appeals  from  the  decision 
of  the  general  term  affirming  a  judment  for  the  plaintiff. 

Samuel  D.  Morris  for  appellant. 

Charles  J.  Patterson  for  respondent. 

Bradley,  J. — The  action  was  brought  to  recover  for  per- 
sonal  injuries  of  the  plaintiff  alleged  to  have  been  occasioned 
solely  by  the  negligence  of  the  defendant.  On  Jan- 
uary 24,  1885,  wnen  the  plaintiff  with  a  small  boy  in  ^*^**- 
his  arms,  was  proceeding  to  cross  Fulton  street,  in  the  city 
of  Brooklyn,  on  foot,  he  was  overtaken  and  knocked  down 
by  a  team  of  horses  drawing  one  of  the  defendant's  street- 
cars.  This  occurred  between  5  and  6  o'clock  in  the  afternoon, 
when  the  cars  there  were  closely  following  each  other,  and 
thus  materially  interrupting  passage  across  the  street.  The 
plaintiff  after  waiting  several  minutes  on  the  east  side  of  Ful- 
ton street  for  an  opportunity  to  cross  over  it,  stepped  behind 
and  close  to  a  car  on  its  way  out  of  what  was  known  as  the 
"  Bridge  Depot  Switch  **  into  and  southerly  up  Fulton  street, 
and  foUowea  it  closely  until  the  car  reached  the  latter  street 
and  partially  halted,  and  then  the  plaintiff  started  to  go  across 
to  the  west  side  of  the  street.  He  nearly  reached  the  outer 
rail  of  the  up  track,  when  he  was  run  against  by  the  off-side 
horse  of  the  team  of  a  car  which  came  out  of  tne  switch  on 
another  track  into  Fulton  street,  a  short  distance  back,  north- 
erly of  the  place  where  the  car  which  the  plaintiff  followed 
entered  it,  and  was  proceeding  in  the  same  direction. 

While  the  defendant  had  the  right  to  run  its  cars  upon  the 
street,   its  duty  was   to  use  reasonable   care,   so  as  to  do  no 
unnecessary   injury   to  persons  traveling  upon  it. 
Whether  the  defendant  was  on  this  occasion  charge-  '^•^"^•■«'«  •' 
able  with  negligence  was  a  question  01  lact  prof)- 
erly  submitted  to  the  jury.     There  was  evidence  tending  to 
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prove  that  the  defendant's  driver  of  the  horses  attached  to 
the  approaching  car  saw  the  plaintiff  on  the  track  in  advance 
of  the  team,  and  had  the  opportunity  to  observe  the  danger 
in  which  the  rapid  progress  of  the  horses  might  place  him, 
and  yet  made  no  effort  to  slack  their  movement  or  deviate 
their  course  so  as  to  avoid  the  collision,  although  the  plaintiff 
was  at  or  near  the  outer  rail  at  the  time  it  occurred,  but  that 
on  the  contrary,  the  speed  of  the  horses  was  accelerated 
very  considerably  as  they  approached  him.  The  circum- 
stances, as  represented  by  the  evidence  on  the  part  of  the 
plaintiff,  warranted  the  conclusion  that,  by  the  exercise  of  the 
reasonable  care  which  it  was  the  duty  of  the  defendant's 
driver  to  observe,  the  injury  would  have  been  avoided. 

But  this  fault  on  the  part  of  the  defendant  did  not  charge 
it  with  liability,  unless  the  plaintiff  was  free  from  negligence 
contributing  to  the  calamity.  This  was  a  close  and 
^tribi'to  ^^^  more  difficult  question  upon  the  evidence. 
B^ugeacl^  The  plaintiff  was  somewhat  familiar  with  the  situ- 
ation in  that  locality,  and  knew  something  of  the 
extent  of  street-car  service  there.  He  was  therefore  able  to 
appreciate  the  necessity  of  careful  observation  in  going  upon 
the  street  to  keep  out  of  the  way  of  moving  cars,  and  to  see 
that  his  course  was  clear.  For  that  purpose  it  w^as  incum- 
bent on  him  to  use  due  care.  His  precautionary  duty  in  that 
respect  for  his  protection  may  not  have  been  so  great  as  that 
imposed  upon  one  crossing  a  steam-car  railroad,  because  a 
train  on  the  latter  is  not  subject  to  control,  as  is,  to  some  ex- 
tent, the  team  drawing  a  street-car.  But,  as  a  street  car  must 
continue  on  the  rails  of  its  track,  persons  otherwise  traveling 
on  the  street  are  required  to  use  care  to  keep  out  of  its  way ; 
et  for  their  protection  the  duty  rests  upon  the  driver  to  keep 
is  horses  reasonably  within  his  control  upon  the  public 
streets.  Adolph  v.  Central  Park,  N.  &  E.  K.  Co.,  79  N.  Y. 
530  ;  Moebus  v.  Herrmann.  108  N.  Y.  349.  If  by  the  exercise 
of  reasonable  care  the  plaintiff  could  have  seen  the  approach- 
ing car,  and  ought  to  nave  apprehended  the  danger  of  the 
situation,  he  was  chargeable  with  negligence,  for  he  was  not 
at  liberty  to  take  even  doubtful  chances  of  the  consequences 
of  crossing  the  track  in  the  face  of  danger,  or  in  reliance  upon 
the  successful  attempt  of  the  driver  to  slack  the  speed  of  the 
horses.  Barker  v.  Savage,  45  N.  Y.  191  ;  Belton  v,  Baxter, 
54  N.  Y.  245  ;  Davenport  v.  Brooklyn  City  R.  Co.,  100  N.  Y. 
632. 

The  contention  on  the  part  of  the  defense  that,  if  he  had 
looked  in  the  direction  from  which  it  was  coming,  the  plaint- 
iff would  have  seen  the  approaching  car,  had  the  sup[X)rt 
of  evidence,  and  upon  that  fact  is  based  the  charge  that  he 
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was  negligent.  The  plaintiff  says  that,  when  the  car  which 
he  followed  slacked  up,  he  looked  both  ways  on  the  Fulton 
street  track,  and  saw  a  car  drawn  by  three  horses,  headed 
southerly  upon  the  track  which  he  attempted  to  cross  ;  that 
it  had  come  almost  to  a  stand-still  12  or  15  feet  from  where 
he  was ;  that  he  then  started  to  go  across  the  track,  and  was 
knocked  down,  as  before  stated.  It  seems  that  the  car  drawn 
by  the  horses  which  came  in  collision  with  him  came  out  of 
the  bridge  depot  switch  on  a  curve  from  the  northeast,  and 
entered  upon  the  Fulton  street  track  in  front  of  the  three- 
horse  car  before  mentioned,  so  as  to  drop' in  behind  the  car 
the  plaintiflf  had  been  following.  He  also  testfied  that  he  did 
not  see  the  car  or  horses  by  which  he  was  struck  down,  and 
did  not  know  where  it  came  from.  If,  when  he  started  from 
behind  the  car  to  cross,  he  had  looked  back  upon  the  switch 
track  by  which  the  approaching  car  entered  that  on  Fulton 
street,  the  plaintiff  may  have  seen  the  car  comine.  But,  see- 
ing the  car  halting  but  a  short  distance  from  him,  he  may 
have  been  led  to  suppose  that  there  was  no  danger  from  any 
other  source  in  that  direction,  and  therefore  he  failed  to  ob- 
serve the  car  coming  on  the  intermediate  entering  switch, 
the  junction  of  which  with  the  main  track,  evidently,  was  near 
the  place  from  whichjhe  then  started  to  cross  the  track.  That 
situation,  in  view  of  the  expeditious  movement  required  by 
him  to  get  across  the  track,  furnished  some  excuse  to  the 

Klaintifi  for  not  making  a  more  searching  observation  than 
e  says  he  did  make  belore  starting  to  cross  over  to  the  west 
side  of  the  street.  The  distance  at  that  time  of  the  horses  of 
that  car  from  him  must  have  been  short,  as  he  was  struck  be- 
fore he  was  able  to  completely  cross  the  track  on  which  they 
came  up  behind  and  to  him.  But  the  fact  that  the  horses 
were  struck,  as  the  evidence  tends  to  prove  they  were,  by  the 
defendant's  trackman,  and  by  the  driver,  when  they  were 
proceeding  on  the  curve  in  to  the  main  track,  and  thus  put 
into  rapid  movement,  lessening  the  time  of  their  approach  to 
the  plaintiff,  and  for  his  opjportunity  to  escape  by  crossing 
in  advance  of  them.  The  situation,  as  represented" by  one  of 
the  plaintiff's  witnesses,  was  that  when  the  plaintiff  "  got  to 
the  track  nearest  the  sidewalk  the  car  that  struck  him  came 
out  of  the  second  switch  on  the  up  track.  *'  "  The  right-hand 
horse  was  on  a  run, — he  went  faster  after  the  man  hit  him**, 
with  the  iron.  The  witness  thought  the  driver  struck  the 
horse,  and  added  that  the  horse  which  came  against  the  plaint- 
iff was  on  a  run.  It  may  have  been  inferred  from  the  evi- 
dence that,  but  for  the  increased  movement  given  to  the 
horses,  the  plaintiff  would  have  escaped  the  injury.  The  con- 
clusion was  therefore  permitted  that,  when  the  plaintiff 
40  A.  &  E.  R.  Gas.— 17 


Digitized  by  VjOOQ IC 


25B  MCCLAIN  V,  BROOKLYN  CITY   R.  CO.  [vOL.  40 

started  to  cross  the  track,  the  horses  were  on  the  switch,  and 
not  within  his  observation  when  and  as  he  looked  down  the 
main  track,  which  he  proceeded  to  cross,  and  that  it  was  by 
the  accelerated  speed  that  they  were  enabled  to  get  upon  that 
track  and  overtaKe  him  before  he  passed  the  outer  rail.     It 
may  also  be  observed  that  the  continued  succession  in  the 
movement  of  cars  upon  the  track,  and, other  vehicles  upon 
the  street,  may  have  been  such  that  it  did  not  seem  to  him 
prudent  on  his  way  across  to  stop  and  deliberately  look  in  all  di- 
rections, or  to  turn  around  to  see  whether  anything  was  ap- 
proaching in  the  rear.     It  cannot  as  matter  of  law  be  held 
that  he  was  less  alert,  under  the  circumstances,  than  he  was 
required  to  be.     There  was  some  conflict  of  evidence  on  the 
subject,  but,  in  view  of  that  the  most  favorable  to  him,  it  was 
such  as  to  present  a  question  of  fact,  and  warrant  the  finding 
that  the  plaintiff  was  not  chargeable  with  negligence  contrib- 
uting to  the  injury.     Whether  or  not,  with  less  interruption 
and  greater  safety,  the  plaintiff  could  have  crossed  the  street 
at  some  other  point,  or  in  some  other  way  have  gone  to  his 
place  of  destination,  so  far  as  it  had  any  bearing  upon  the 
question  of  its  negligence,  was  disposed  of  by  the  verdict  of 
the  jury.     He  was  required,  for  safety,  to  act  upon  his  judg- 
ment, and  to  use  due  care  to  escape  danger.    And  to  sup- 
port, upon  this  review,  the  ruling  of  the  trial  court  upon  the 
motion  for  non-suit,  it  is  sufficient  that  the  evidence  warranted 
the  submission  of  the  case  to  the  jury,  which  it  clearly  did. 
The  defendant's  counsel  took  exception  to  the  reception  of 
opinions  of  medical  witnesses.     The  physicians  attended  the 
plaintiff,  and  their  evidence  was  founded  upon  per- 
CTidesMMto  sonal  examination  and  observation  of  his  condition, 
^'i^idwr'    ^vhich  they  described.     It  is  argued  that  the  evi- 
dence was  speculative  in  character,  and  to  support 
the  objection  that  it  was  incompetent  the  case  of  Strohm  p. 
New  York,  L.  E.  &  W.  R.  Co.,  96  N.  Y.  305,  19  Am.  &  Eng. 
R.  Cas.  167,  is   cited  as  authority,    where  it  was  held  that 
opinions  ot  what  might  follow  or  develop  from  personal  in- 
juries are   merely  speculative   as  to  the  consequences,  and 
lack  the  requisite  element  of  reasonable  certainty  to  render 
them  admissible  as  evidence.     The  statement  of  the  possibil- 
ity of  future  consequences  of  an  injury,  as  there  properlv  held, 
does  not  necessarily  furnish  any  evidence  of  what  will  follow. 
It  is  mere  speculation  as  to  what  majbe  the  future  condition 
of  the  patient,  resulting  from  an  injury,  and  does  not  r^re- 
sent  the  judgment  of  the  expert  as  to  what  will  be  its  effect. 
That  case  is  not  in  conflict  with  the  earlier  ones  holding  that 
evidence  of  the  probable  results  of  an  injury  was  competent. 
Lincoln  v,  Saratoga  &  S.  R.  Co.,  23  Wend.  N.  Y.  425 ;  Filer 
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V.  New  York  Cent.  R.  Co.,  48  N.  Y.  42.  The  evidence  ot 
that  character  is  dependent  upon  the  opinions  of  medical  ex- 
perts. It  may  not  be  and  ordinarily  is  not  susceptible  of  ab- 
solute certainty.  And  their  judgment  of  the  probable  con- 
sequences comes  within  the  rule  of  reasonable  certainty,  and 
therefore  of  admissibility.  Turner  v.  City  of  Newburg,  109 
N.  Y.  301,  309 ;  Griswold  v.  New  York  Cent.  &  H.  R.  R.  Co., 
44  Hun,  N.  Y.  239,  affirmed  115  N.  Y.  61.  There  was  no  er- 
ror in  the  reception  of  the  evidence  referred  to  in  the  present 
case.  It  was  given  as  the  judgment  of  the  witnesses  that  the 
injury  was  the  cause  of  the  condition  of  the  plaintiff,  and 
that  certain  consequences  would  follow  in  relation  to  his 
physical  health  and  condition  as  the  result  of  an  injury,  then  in- 
dicated by  such  condition. 

And  the  same  may  be  said  of  the  exception  taken  to  re- 
ception of  the  answer  of  the  doctor  to  the  nypothetical  ques- 
tion.    Upon  the  state  of  facts  assumed  by  the  in- 
quiry, it  was  competent   for  the  witness  to  state     opuioneTi- 
that  in  his  judgment  the  tremor  and  the  impair-     J^JJ^^i^i" 
ment  of  the  nervous  system,  with  which  the  plaint-     qaetuon. 
iff  was  afflicted,  were  due  to  the  injury.     The  facts 
upon  which  the  question  was  based  practically  excluded  all 
causes  up  to  the  time  of  the  accident,  and  therefore  the  evi- 
dence called  for  was  not  speculative.     It  was  offered  to  show, 
not  merely,  that  the  injury  might  produce  the  condition  or 
that  such  a  result  was  likely  to  follow,  but  that,  in  view  of 
such  facts,  it  did  cause  such  condition. 

The  further  questions  arise  upon  exceptions  taken  to  the 
charge,  and   to  the   refusals  to  charge   as  requested.     The 
charge  made  upon  the  plaintiff's  request,  that  "  the 
defendant  had  no  right  to  so  occupy  the  street,      "^^J' 
and  use  the  same  with  its  cars,  so  as  to  make  it  ex-      nrtenri^ 
tremely  dangerous  to  cross  the  street  at  all  times," 
had  relation  to  the  manner  of  performing  the  car  service  on 
the  street,  and,  as  fairly  construed,  did  not  mean  that  the  de- 
fendant had  no  right  to  run  so  many  cars  as  it  did  there. 
While  interruptions  in  crossing  it  may  be  necessarily  inci- 
dent to  its  use  in  running  cars,  there  is  no  such  exclusive 
right  for  that  purpose  as  to  render  the  use  of  it  for  the  pur- 
poses of  travel  across  it  so  dangerous  as  to  practically  pre- 
clude such  use.     This  was  the  fair  import  of  the  charge, 
and  the  exception  to  it  was  not  well  taken. 

The  court  also  charged  that  "  a  mere  error  of  judgment 
does  not  necessarily  amount  to  carelessness.  If  the  plaintiff 
took  reasonable  care,  and  then  made  a  mistake  as  to  the  saf- 
est course  to  pursue  in  crossing  the  street,  he  is  not  guilty 
of  contributory  negligence   for  that  reason.*'     An  exception 
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was  taken.     While  acting  on  error  in  judgment  under  some 

circumstances  may  constitute  negligence,  such  is 
Error  of  ^q^  the  neccssarv  consequences  of  it^  under  all 
jaOffMeBt.  circumstances.  And  as  applied  to  this  case  the 
charge,  as  made,  was  not  error,  although  the  question,  so  far 
as  related  to  the  conduct  of  the  plaintifif,  was  mainly  one  in- 
volving  that  of  reasonable  care  on  his  part. 

In  the  course  of  the  charge  to  the  jury  the  court  said:  **  It 
was  a  public  street  and  he  (plaintiff^  had  a  right  to  go  where 

he  chose;  he  was  to  be  the  judge  of  that  himself;" 
Rifhtof  to  which  exception  was  taken.  And  the  court 
trafeiertd  further  charged:  **  No  matter  how  many  cars 
eroMttr«et.  ^^^^  .^  ^^  street,  or  where  the  point  was,  this  old 
gentleman  (plaintiff  had  a  right  to  select  any  point  to  go 
across,  but  he  was  bound  to  exercise  care  comraeasurable 
with  the  cirumstances  of  the  case."  An  exception  was  taken 
to  the  statement  that  the  plaintiff  had  a  right  to  select  any 
point  to  go  across.  It  cannot  be  assumed  that  the  court  in- 
tended to  have  the  jury  understand  that  the  plaintiff  was  at 
liberty,  without  prejudice,  to  encounter  apparent  danger,  or 
that  his  right  upon  the  street  was  superior  to  that  of  the  de- 
fendant in  the  operation  of  its  cars,  but  that  his  right  to  cross 
the  street  was  no  less  at  one  than  at  another  point,  and  that  it 
was  for  him  to  determine  where  he  would  seeic  to  exercise  the 
right  to  do  so.  The  responsibility,  as  the  court  charged,  to 
exercise  due  care  rested  upon  him.  That  care  is  as  essential 
in  the  outset  of  the  attempt  of  a  person  to  cross  as  in  the  act 
of  crossing,  but  the  exercise  of  such  right  must  be  dependent 
upon  his  judgment,  and  the  care  essential  to  the  proper  ex- 
ercise of  It  involves  also  the  consideration  of  the  rights  of 
others,  whose  duties  in  that  respect  on  the  street  are  rela- 
tively the  same.  Moebus  v,  Herrmann,  108  N.  Y.  349, 
There  was  no  error  in  this  charge. 

The  further  exception  ta  the  charge,  and  to  the  refusal  to 
charge  as  requestea,  involve  only  the  consideration  of  the 

questions  of  the  plaintiff's  negligence  founded 
Duty  to  look  upon  his  failure  to  look  and  see  the  approaching 
ingMrtr**  '  ^^^  horses  by  which  he  was  injured.    This  subject 

has  already  had  some  attention.  It  was  his  duty 
to  look  in  all  the  directions  from  which  he  had  any  reason  to 
apprehend  danger  or  liabilty  to  exposure  to  hazard  of  injury. 
He  evidently  did  not  apprehend  the  approach  of  the  horses 
behind  him.  It  does  not  appear  that  his  attention  had  been 
called  to  the  switch  on  which  they  came.  He  says  he  did 
not  know  how  those  tracks  were  situated ;  that  he  never  took 
notice  of  them.  The  situation  which  may  have  given  to  him 
the  appearance  of  safety  has  been  before  referred  to.    It  can 
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not,  under  the  circumstances,  as  matter  of  law,  be  said  that  he 
was  bound  to  look  down  upon  the  switch  from  which  the 
car  came  onto  the  main  track  that  he  was  proceeding  to 
cross,  although  whether  he  did  all  that  was  required  of  him 
in  looking — whether,  in  view  of  the  situation,  he  did  all,  in 
that  respect,  essential  to  reasonable  care  and  due  caution  on 
his  part — was  a  question  of  fact  for  the  jury.     After  an  in- 

i'ury  has  occurred,  it  is  not  unfrequent  that  it  may  be  seen 
low  it  could  have  been  avoided.  But  contributory  negli- 
gence is  not  always-  chargeable  upon  the  failure  to  exercise 
the  greatest  prudence  or  the  best  judgment  in  cases  where 
a  person  is  required  to  act  suddenly  or  in  emergency.  No 
other  exception  seems  to  require  consideration.  The  judg- 
ment should  be  affirmed.  All  concur,  except  Brown,/., not 
sitting. 

Duty  of  Street  Car  Company  to  Avoid  Injury  to  Vehicles  and  Pedestrians. 
— See  note.  19  Am.  &  Eng.  R.  Cas.  127. 

Relative  Rights  of  Street  Car  Company  and  Public  to  Use  of  Track. — See 
note,  19  Am.  &  Eng.  R.  Cas.  127. 

Competency  of  Opinion  Evidence  as  to  Consequences  of  Injury. — See 
New  York,  L.  E.  &  W.  R.  Co.  v.  Strohm.  (N.  Y.),  19  Am.  &  Eng.  R.  Cas. 
167.  note.  169;  Johnson  v.  Central  Vt.  R.  Co.  (Vt.),  19,  Id.  169;  Hubbard 
V.  Grand  Rapids,  etc.,  R.  Co.  (Mich.),  18  Id,  336;  Louisville,  N.  A.  &  C. 
R.  Co.  V.  Falvey  (Ind.),  23  /^.  522 ;  Louisville  N.  A.  &  C.  R.  Co.  v.  Wright 
<Ind.),  33  Id.  370. 


Winters 
Kansas  City  Cable  R.  Co. 

•       (Missouri  Supreme  Courts  December  21  ^  1889.) 

Cable  Rallway^Personal  Injuries— Evidence  of  Negligence. — The  grip- 
man  of  a  cable  car  testified  that  upon  approaching  a  curve  at  the  intersec- 
tion of  two  streets  he  saw  a  child  upon  the  sidewalk,  and  that  he  looked  out 
and  noticed  that  the  track  was  clear  and  went  on.  There  was  other  evi- 
dence to  the  effect  that  the  child  toddled  along  for  a  distance  of  at 
least  35  feet  on  the  street,  and  in  the  direction  of  the  approaching  car 
after  the  gripman  saw  him  on  the  sidewalk,  and  it  appeared  that  if  the 
gripman  had  kept  a  diligent  lookout  he  would  have  discovered  the  child 
in  time  to  prevent  the  injury.  Held,  that  the  evidence  was  sufficient  to 
sustain  a  judgment  against  the  company. 
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Same — Ownership  of  Car  and  Operation  of  Railroad — Admission  in  Plead- 
ing.— In  an  action  by  a  child  to  recover  damages  for  injuries  caused  by  a 
cable  car,  the  defendant  pleaded  that  plaintiff's  mother  contributed  to  the 
injury  by  placing  him  in  charge  of  a  careless  person  who  allowed  him  "  to 
get  in  front  of  defendant's  car."  HM,  that  such  plea  admitted  the 
ownership  of  the  car  and  operation  of  the  road  by  the  defendant,  and  it 
could  not  object  that  the  plamtiff  had  failed  to  prove  either  point. 

Contributory  Negligence — Infant — Imputed  Negligence  of  Parent — In  an 
action  by  a  child  to  recover  damages  tor  personal  injuries,  the  negligence 
of  his  {>arent  in  allowing  him  to  go  into  a  place  of  danger  constitutes  no 
defense. 

Same— Negligence  of  Person  in  Charge  of  Child. — When  suit  is  brought 
by  a  child  not  sui  juris,  the  negligence  of  another  child  in  whose  charge 
he  was.  in  allowing  him  to  go  in  front  of  a  passing  car,  does  not  affect  the 
plain tiH's  right  of  action. 

Appeal  from  Circuit  Court,  Jackson  County. 

Action  by  William  Winters,  an  infant,  by  his  next  friend, 
against  the  Kansas  City  Cable  R.  Co.  to  recover  damages  for 
personal  injuries.  The  jury  returned  a  verdict  for  the 
plaintiff  upon  which  judgment  was  entered,  and  defendant 
appeals. 

Johnson  &  Lucas  for  appellant. 

Jewell  &  Thompson  for  respondent. 

Black,  J. — One  of  the  defendant's  cable-cars  ran  upon  the 
plaintiff,  a  boy  three  years  of  age,  at  the  crossing  of^  Ninth 
street  and  Grand  avenue,  in  the  city  of  Kansas,  crushing  one 
of  his  legs  so  that  amputation  became  necessary.  Hence  this 
suit  by  his  next  friend  for  damages. 

The  refusal  of  the  court  to  give  defendant's  instruction,  in 
the  nature  of  a  demurrer  to  the  evidence,  makes  it  necessarv 
Fwtg.  ^?  ^^^  ^"^  ^^  sybstance  of  the  evidence  on  the  one 

side  and  the  other.  Ninth  street  runs  east  and  west, 
and  Grand  avenue  north  and  south.  The  train  of  cars  was 
going  east  on  Ninth  street,  and  thence  around  the  curve,  at 
the  crossing  of  the  two  streets,  and  north  on  Grand  avenue. 
The  accident  occurred  just  as  the  front  or  grip  car  passed 
around  and  cleared  the  curve.  The  car,  in  approaching  the 
curve,  ascended  a  grade,  but  the  surface  of  the  streets* at  the 
crossing  could  be  seen  by  the  gripman  for  100  or  more  feet 
before  he  reached  it.  There  were  no  obstructions  on  the 
streets.  The  grip-car  was  open  at  both  ends,  but  closed  at 
the  sides  for  a  space  of  about  two  feet  from  the  floor,  and 
above  that  there  were  glass  windows.  The  gripman's  po- 
sition  placed  him  in  the  middle  of  the  car.  The  boy  and  his 
sister,  10  years  of  age,  went  to  a  building,  about  a  block  dis- 
tant from  the  crossing,  by  permission  of  their  mother,  to  gath- 
er kindling  wood.     She  lived  close  to  the  same  place,  and  says 
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she  let  them  go  because  she  was  not  able  to  buy  kindling. 
The  children  crossed  over  the  tracks  from  the  south  to  the 
north  side  of  Ninth  street,  and  thence  \yent  east  on  the  side- 
walk to  Grand  avenue,  and  thence  eastward  across  that  street 
towards  their  home.  The  car  ran  against  the  boy  at  a  point 
about  35  or  37  feet  east  of  the  west  curb  of  Grand  avenue. 
Of  two  witnesses,  who  were  nearly  a  block  distant,  one  of 
them  testified :  ''  When  I  first  saw  the  boy  he  was  three  or 
four  feet  from  the  lamp-post  at  the  northwest  comer  of  the 
streets.  He  ran  straignt  from  that  point  until  the  car  hit  him. 
It  did  not  seem  to  last  longer  than  the  snap  of  the  finger." 
The  other  witness  says  :  '*  1  he  boy.  was  trying  to  cross  the 
street.  There  was  a  little  girl  ahead  of  him.  The  last  I  saw 
of  her  she  was  going.**  Mr.  Vincent,  who  was  20  or  30  feet 
distant,  says  he  first  saw  the  boy  when  near  the  west  track; 
that  he  heard  some  one  having  a  child's  voice  call,  but  did 
not  see  the  little  girl  until  after  the  car  struck  the  boy.  This 
witness,  and  another  person  who  was  in  the  car,  and  saw  the 
boy  when  within  two  feet  of  the  car,  say  he  was  toddling 
along,  about  as  a  boy  of  his  age  would  move.  Other  evidence 
shows  that  the  gripman  was  looking  to  the  front ;  that  his 
attention  was  called  to  the  presence  of  the  boy,  but  too  late 
to  enable  him  to  stop  the  car  in  time  to  avoid  the  injury. 
Mr.  Davis  testified  for  the  defendant :  **  I  was  on  the  north 
side  of  the  grip-car,  about  three  seats  from  the  front.  I  saw 
the  girl  and  boy  starting  over  the  crossing.  Just  as  we  swung 
up  on  top  of  the  hill  the  girl  stopped,  and  turned  her  head 
and  looked  at  us.  As  the  grip-car  came  around  the  curve^ 
she  ran  back  screaming,  and  threw  up  her  hands,  leaving  the 
child  by  himself.  He  went  in  front  of  the  train.  At  the  time 
the  g^rl  turned  and  ran  back  she  was  three  or  four  feet  from 
the  track.  The  gripman  then  had  no  time  to  stop  the  car. 
I  first  saw  the  child  when  about  one  step  from  the  sidewalk. 
He  had  a  pail  or  little  bundle  in  his  hand/*  The  grinman 
testified:  **I  saw  the  child  just  as  I  was  about  to  s'trifee  it. 
It  was  not  more  than  a  foot  from  the  car.  I  stopped  the  car 
within  about  six  feet  after  I  saw  the  child.'*  On  cross-exam- 
ination he  says:  "When  I  first  saw  the  child  it  was  at  the 
lamp-post,  on  the  sidewalk.  There  was  a  young  lady  close 
to  him — a  rod  from  him.  Saw  no  children  near  the  boy.  I 
did  not  see  any  little  girl.  I  just  looked  out  and  noticed 
everything  was  clear,  and  went  on.  I  did  not  look  any  more. 
The  first  I  knew  the  child  got  across,  and  was  struck.  Ques- 
iion.  These  grip-cars  have  closed  windows  all  around  ? 
Answer.  Yes,  sir.  Q.  Standing  at  the  grip,  you  could  sec 
this  place,  between  the  lamp-post  and  where  the  boy  was 
hurt?    A,      Yes,  sir.     Q.     It   you   had   been   looking?    A^ 
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You  could  see  a  part  of  the  way  there ;  you   could  see  it  all 
by  stooping  down." 

If  the  defendant's  liability  in  this  case  is  limited  to  want  of 
care  on  the  part  of  its  servants  after  they  saw  the  boy  in  a 

dangerous  situation,  then  the   plaintiff   failed    to 
kM^Jokoi!^    "i^l^c  ^^^  ^  prima  facie  case.     The  evidence  is  all  to 

the  ePect  that  the  gripman  used  all  the  means  at 
his  command  to  avoid  the  calamity,  after  he  knew  the  boy 
was  in  danger.  But  the  principle  of4aw  just  stated  does  not 
control  this  case.  The  defendant  is  operating  dangerous  ma- 
chinery, at  a  rapid  speed,  on  and  along  the  public  streets  of 
the  city,  and  must  know,  and  in  law  is  bound  to  know,  that 
men,  women,  and  children  have  an  equal  right  to  the  use  of 
the  highway,  and  will  be  upon  it.  It  is  the  duty  of  the  de- 
fendant's servants  to  be  on  the  lookout,  and  to  take  all  rea- 
sonable measures  to  avoid  injuries  to  persons  who  may  be 
upon  the  street.  The  duty  to  be  on  the  watch  is  no  more'than 
ordinary  care  under  such  circumstances.  The  care  to  be  used, 
to  be  ordinary  care,  must  depend  upon  the  surrounding  circum- 
stances. Now  the  evidence  of  tne  gripman  tends  to  show 
that  when  he  came  to  the  crossing  he  rang  his  bell,  looked 
out  and  saw  the  waj  was  clear,  and  then  went  on  around  the 
curve,  neither  looking  to  the  right  nor  left.  There  is  other 
evidence  to  the  effect  that  the  boy  toddled  along  for  a  dis- 
tance of  at  least  35  feet  on  the  street,  and  in  the  direction  of 
the  approaching  car,  after  the  gripman  saw  him  on  the  side- 
walk, and  the  car  must  have  traveled  a  much  greater  distance. 
Other  persons  saw  the  boy  and  girl  when  they  started  across 
the  street  in  front  of  the  approaching  car.  Had  the  gripman 
cast  an  eye  to  the  left  when  he  reached  the  curve,  or  while 
passing  it,  he  would  doubtless  have  discovered  these  children 
in  time  to  have  avoided  the  injury.  He  'Says  he  stopped  the 
train  in  a  space  of  six  feet  after  the  grip-car  had  passed  the 
curve,  and.  if  that  be  so,  then  there  is  reason  to  believe  that 
the  evidence  of  another  witness  to  the  effect  that  it  could  have 
been  stopped  on  the  curve  in  a  space  of  four  feet  is  true. 
But,  assuming  that  both  estimates  should  be  doubled  to  ap- 
proach accuracy,  still  the  jury  might  well  have  found,  as  they 
did,  by  their  answers,  to  interrogatories,  that  the  gripman 
could,  by  the  exercise  of  ordinary  care,  have  seen  the  plaint- 
iff in  tinie  to  have  stopped  the  train  before  plaintiff  was  in- 
jured. It  was  admitted  on  the  trial  that  this  accident  hap- 
pened on  one  of  the  principal  traveled  streets  in  the  city.  If 
we  say  the  jury  should  have  been  directed  to  find  for  defend- 
ant, then  we  must  hold,  as  a  matter  of  law,  that  it  was  suffi- 
cient care  on  the  part  of  the  gripman,  when  approaching  the 
curve,  to  ring  his  bell,  see  that  the.track  before  him  was  clear, 
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and  go  ahead  without  thereafter  looking  to  the  right  or  left. 
This  we  are  not  prepared  to  do.     The  question  of  negligence 
in  this  case  was  one  of  fact,  and  our  duty  is  per- 
formed when  we  see  that  there  is  sufficient  evidence  JJI^V"***' 
to  support  the  verdict,  so  far  as  the  dfemurrer  to  the 
evidence  is  concerned.     If  the  child  ran  in  front  of  the  car, 
and  the  gripman  was  free  from  negligence,  then  there  ought 
to  be  no  recovery.     This  proposition  was  placed  before  the 
jury  in  very  clear  terms  by  an  instruction,  given  at  the  re- 
quest of  the  defendant,  wherein  it  is  said  that  before  the  plaint- 
iff can  recover  he  must  prove  that  he  was  injured  in  direct 
consequence  of  the  negligence  or  carelessness  of  the  person 
in  charge  of  the  defendant's  car. 

But  it  is  said  there  is  no  evidence  that  the  defendant  was 
operating  the  road  at  the  time  of  the  accident,  and  that  some 
ot  the  instructions  are  bad  because  they  assume 
that  it  was  the  defendant's  car  which  ran  over  the  ^J^^^^^^^^ 
plaintiff.     No  such  question  was  mooted  in  the  trial  JJJJ^  ©n^. 
court.     Besides,  it  may  be  inferred  from   the  evi- 
dence of  the  brakeman  and  superintendent  that  defendant 
was  operating  the  road.     But,  aside  from  all  this,  the  answer 
says  tne  plaintiff's  mother  contributed  to  the  injury  by  plac- 
ing him  in  charge  of  a  careless  person,  who  allowed  plaintiff 
"  to  get  in  front  of  defenjjant's  cars  suddenly,  while  they  were 
in  motion,  so  that  the  injury  suffered  by  plaintiff  was  inevita- 
ble."    The  ownership  01  the  car  and  operation  of  the  road  by 
defendant  are  admitted  facts  in  the  case.     We  fail  to  discover 
any  merit  in  either  of  these  objections. 

The  court,  at  the  request  of  the  plaintiff,  gave  this  instruc- 
tion :  "  (3)  The  court  instructs  the  jury,  as  a  matter  of  law, 
that  negligence  on  the  part  of  the  little  girl  who 
was  with  the  child  injured,  or  near  him  at  the  time  {JJ"*^,,"**' 
of  said  injury,  cannot  affect  the  question  of  the  right  panat. 
of  plaintiff  to  recover  in  this  case  ;"  but  refused  to 

five  the  following  instruction  asked  by  the  defendant :     "  (2) 
f  the  plaintiff's  mother  and  natural  guardian  permitted  plaint- 
iff to  go  on  or  near  the  tracks  of  defendant,  alone,  or  in  charge 
of  a  careless  or  incompetent  person,  and  the  carelessness  and 
incompetency  of  such  person  contributed  directly  to  plaint- 
iff's injury,  then  the  finaing  will  be  for  the  defendant."     Hart- 
iield  V,  Roper,  21  Wend.  615,  is  cited  to  show  that 
the  court  erred  in  its  ruling  on  both  of  these  in-  ^"nm^ed!* 
structions.     The  substance  of  the  doctrine  there 
asserted  is  that  where  a  child  of  such  tender  years  as  not  to 
possess  the  discretion  to  avoid  danger  is  permitted  by  its  par- 
ents or  guardian  to  be  in  the  public  highway,  the  negligjence 
of  the  parent  or  guardian  will  defeat  a  recovery  in  a  suit  by 
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the  child.  This  doctrine  has  been  followed  in  some  of  the 
states.  It  is  sometimes  placed  on  the  ground  that  the  parent 
is  the  agent  of  the  child,  and  other  cases  place  it  on  the  ground 
of  identity  between  the  parent  and  child.  It  probably  stands 
as  well  on  no  ground  at  aM  as  it  does  on  either  of  them.  The 
whole  doctrine  has  been  severely  criticised  by  some  of  our 
best  text-writers  and  denied  by  many  courts.  This  court  more 
than  20  years  a^o  repudiated  the  doctrine  in  the  case  of  Bo- 
land  V.  Missouri  R.  Co.,  36  Mo.  485.  Says  Wagner,  J.,  for 
the  court :  **  Whilst  the  decision  in  Hatfield  v.  Roper  may 
be  supported  by  the  facts  in  the  case  as  failing  to  show  sucK 
negligence  as  would  fix  liability  on  the  defendants,  the  rea- 
soning of  the  learned  judge  on  infantile  responsibility  is  cer- 
tainly  harsh  and  repugnant  to  justice."  The  court  then  gives 
its  adherence  to  the  contrary  doctrine,  asserted  in  the  lead- 
ing case  of  Robinson  v.  Cone,  22  Vt.  213.  This  is  a  suit  by 
the  child  itself,  and  the  negligence  of  the  mother,  if  any  there 
was,  in  allowing  it  to  go  upon  the  public  streets,  unattended 
by  a  person  of  mature  years,  constitutes  no  defence  whatever 
to  this  action.  In  support  of  this  conclusion,  and  the  former 
ruling"  of  this  court,  it  is  sufficient  to  cite  i  Shear.  &R.  Neg. 
(4th  Ed.)  §  78 ;  Beach,  Contrib.  Neg.  §  43 ;  Erie  City  Pass. 
R.  Co.  V.  Schuster,  1 13  Pa.  St  412  ;  Bellefontaine&  I.  Fl.  Co.i'. 
Snyder,  18  Ohio  St.  399.  Even  in  the  case  of  a  suit  by  the 
parent,  all  the  circumstances  are  to  be  taken  into  account ; 
and  if  the  parent  took  as  much  care  of  the  child  as  reasonably 
prudent  persons  of  the  same  class,  and  in  the  same  situation 
in  life,  ordinarily  do,  then  the  parent  is  not  to  be  held  guilty 
of  such  negligence  as  will  defeat  his  action.  1  Shear.  &R. 
Neg.  (4th  Ed!)  §  72  ;  OTlaherty  v,  Unipn  R.  Co.,  45  Mo.  70  ; 
Prick  V.  St.  Louis,  K.  C.  &  N.  R.  Co.,  75  Mo.  542, 10  Am.  &  Eng. 
R.  Cas.  776.  The  negligence  of  the  parent  to  defeat  his  or 
her  action  must  be  the  proximate  cause  of  the  injury.  Isabel 
V,  Hannibal  &  St.  J.  R.  Co.,  60  Mo.  483.  Unless  these  princi- 
ples of  law  are  adhered  to,  the  poor  of  the  land  will  be  de- 
prived  of  all  benefit  of  the  public  schools  in  our  cities,  which 
cannot  be  reached  but  by  passing  over  and  along  the  public 
highways.  But  no  more  need  be  said  upon  this  subject,  for 
this  is  not  a  suit  by  the  parent  or  guardian. 

Appellant  contends  that  the  court  erred,  under  the  modi- 
fied doctrine  stated  in  Stillson  v.  Hannibal* St.  J.  R.  Co., 67 
Mo.  672.  There  the  little  girl,  eight  years  old,  was  in  the 
actual  presence  of  the  father.  She  attempted  to  pass  through 
a  small  aperture  between  two  cars  standing  on  a  track,  and 
at  a  place  which  was  not  a  public  crossing,  and  was  injured 
by  the  cars  coming  together.  It  was  held  that  the  negligence 
of  the  father  should  be  imputed  to  the  child  in  a  suit  by  the 
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child,  inasmuch  as  the  father  was  present,  and   pointed  out 
the  place  for  her  to  go  through,  and  she  was  attempting  to 
follow   out  his  directions  when  injured.     Of  the  cases  there 
cited,  that  of  Holly  v.  Boston  Gas-Light  Co.,  8  Gray  (Mass.), 
132,  was  one  where  the  injury  seems  to  have  been  caused 
from  the  negligent  act  of  the  father.     In  Waite  z/.  North  East- 
ern R.  Co.,  90  E.  C.  L.  728,  the  child  was  in  charge  of  its 
grandmother.     The  case  of  Ohio  &  M.  R.  Co.  v.  Stratton, 
78  111.  88,  is  a  case  where  the  boy,  10  years  old,  was  traveling 
with  his  father.     The  case  concedes  that  the  negligence  of 
the  parent  or  guardian  having  charge  of  a  child  ot  tender 
vears  would  not  excuse  the  carrier  from  using  all  the  means 
in  its  power  to  prevent  the  injury,  but  relieves  the  carrier 
from  liability  for  the  negligence  01  the  parent  when  the  par- 
ent's negligence  is  the  proximate  cause  of  the  injury.     "In 
that  event,*'  says  the  court,  **  it  is  not  the  negligence  of  the 
defendant,  but  of  the  party  having  the  control  of  the  child  ; 
and,  if  any  liability  attaches  to  either  party,  it  must  be  to  the 
latter."     The  girl  in  the  present  case  was  to  some  extent  the 
protector  of  the  little  boy,  but  she  was  a  child  only  herself, 
and  it  is  both  unreasonable  and  inhuman  to  say  that  she  filled 
the  position  of  a  parent  or  guardian.     It  might  as  well  be  said 
of  twin  children,  out  of  the  sight  of  the  mother,  that  each  is 
the  responsible  guardian  for  the  other.     If  the  girl  was  to 
some  extent  negligent,  that  would  not  relieve  the  defendant 
from  the  exercise  of  due  care.     The  Stillson  case  does  not 
profess  to  disturb  the  former  ruling  of  this  court,  and  it  is  be- 
lieved has  never  been  so  regarded.     It  is  at  most  no  more 
than  an  exception  to  a  general  rule,  and  must  stand  on  its 
own  peculiar  circumstances,  and  is  wholly  inapplicable  to  the 
present  case.     The  facts  as  in  that  case  stated  would  indicate 
that  the  negligence  of  the  father,  and  not  of  the  defendant, 
was  the  proximate  cause  of  the  injury.     The  court,  in  a  sub- 
sequent part  of  ttie 'opinion,  after  stating  that  the  question  of 
negligence  was  one  for  the  jury,  uses  this  language  :     "  But 
there  must  be  some  evidence  on  which  to  base  instructions  to 
a  jury.     After  a  careful  examination  of  the  testimony  in  this 
case,  aided  by  the  maps  in  the  record,  we  have  been  unable  to 
conjecture  in  what  respect  it  is  claimed  that  there  was  negli- 
g-ence  on  the  part  of  tne  defendant.     There  being  no  negli- 
g-ence  on  the  part  of  the  defendant,  it  was  no  more  liable  to 
an  infant  than  an  adult ;  so  that,  after  all,  the  father's  negli- 
gence was  the  proximate  ca\ise  of  the  injury  ;  and  that  case 
should  be  regarded  as  standing  on  this  ground  and  no  other." 
It  follows  from  what  has  been  said  that  the  court  did  not 
err  in  its  ruling  upon  these  two  instructions.     In  other  in- 
structions asked  by  the  defendant  the  jury  were  told,  in  clear 
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terms,  that  before  they  could  find  for  plaintifiF  he  must  prove 
that  he  was  injured  in  direct  consequence  of  the  negligence 
of  the  person  in  charge  of  defendant's  car ;  that  if  the  gripman 
was  using  ordinary  care  in  looking  out  and  attending  to  his 
business,  but  did  not  see  the  plaintifiF  in  time  to  stop  the  car 
before  running  over  him,  then  there  was  no  negligence  on  his 
part ;  and  that  ordinary  care  means  that  degree  01  care  which 
an  ordinarily  prudent  and  careful  person  would  exercise  un- 
der like  circumstances.  The  plaintiff's  instruction  is  in  ac- 
cord with  those  given  for  defendant,  and  no  substantial  objec- 
tion is  made  to  them.  The  judgment  is  therefore  affirmed. 
All  concur. 

Injuries  to  Persons  in  Street  by  Street  Railways. — See  Chicago  City  R. 
Co.  V.  Robinson,  (111.),  36  Am.  &  Eng.  R.  Cas.  66,  note  68 ;  Brooks  v.  Lin- 
coln St.  R.  Co.  (Neb.),  37  /d,  560. 

Injuries  to  Infants — Doctrine  of  Imputed  Negligence. — See  Chicago  City 
R.  Co.  V.  Robinson,  (111.),  36  Am.  &  Eng.  R.  Ois.  66,  note  68. 

Cable  Railways — Negligence — Injuries  to  Persons  in  Street. — See  Chicago 
City  R.  Co.  V,  Robinson,  (ill.),  36  Am.  &  Eng.  R.  Cas.  66. 
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Houston,  West  Street  &  Pavonia  Ferry  R.  Co. 

{J\^ew  York  Court  of  Appeals^  November  26,   1889.) 

Street  Railway — Slippery  Condition  of  Track — Evidence. — In  an  action  to 
recover  damages  for  injuries  sustained  by  bein^  run  over  while  attempting 
to  cross  a  street,  evidence  that  it  had  not  ramed,  or  snowed  within  two 
days  of  the  date  of  accident,  is  inadmissible,  even  though  the  undisputed 
testimony  shows  that  the  place  where  the  accident  occurred  was  icy  and 
slippery,  the  company  being  under  no  duty  to  keep  the  space  between  its 
tracks  free  from  ice  and  snow. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
Department. 

Action  by  Emanuel  Silberstein  hy  his  guardian  ad  litems  to 
recover  damages  for  personal  injuries  sustained  by  the  plaint- 
ifl  while  crossing  a  street.  Judgment  for  the  plaintiff  was 
rendered  at  soecial  term  and  was  affirmed  by  the  general 
term.  See  4  N.  Y.  Supp.  843.  Defendant  appeals  Irom  a 
judgment  of  affirmance. 

Charles  E.  Miller  for  appellant. 

Samuel  Untermeyer  for  respondent. 
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Peckham,  J. — The  motion  for  a  new  trial  on  the  ground  of 
the  contributory  negligence  of  the  plaintiff  was,  we  think, 
properly  denied.     It  was  a  case,  upon  the  whole 
eviaence  on  that  point,  for  the  jury.     The  defend-  "^^  ' 

ant  did  not  claim  that  no  case  for  a  jury  had  been  made  out 
upon  the  question  of  the  defendant's  negligence.  This  would 
lead  to  an  affirmance  of  the  judgment  but  for  the  admission 
of  one  piece  of  evidence,  which  we  think  was  erroneously 
admitted,  and  may  have  done  great  harm  upon  the  question 
of  defendant's  negligence. 

An  officer  of  the  weather  bureau  was  called  on  the  part  of 
the  plaintiff,  and  he  had  with  him  the  official  reports  of  such 
bureau,  and  which  he  swore  were  correct,  and  taken 
from  observations  made  in  the  city  of  New  York.  J"^^'^^^*^*' 
The  accident  occurred  on  the  13th  of  February,  track-ETi- 
1887,  and  the  witness  was  asked  this   question :  den^. 
"  After  looking  at  the  reports,  can  you  state  when 
next  preceding  the  13th  day  of  February,  1887,  there  was  last 
a  fall  of  rain  or  snow  in  the  citv  of  New  York?**     This  was 
objected  to  generally  by  the  defendant's  counsel;  no  particu- 
lar ground  of  objection  being  stated.     Plaintiff's  counsel  then 
stated  as  follows:    "  We  desire  to  show  that  it  had  not  rained 
or  snowed  within  two  days,  at  least,  of  the  1 3th  of  February, 
and  that  there  was  still  ice  upon  the  stones  between  the  rails 
of  defendant's  tracks  at  the  point  at  which  the  boy  slipped  ; 
and  we  desire  to  impute  neg^lisjence  to  the  defendant  by  rea- 
son of  that  condition  of  track.*      The  objection  was  thereup- 
on overruled,  and  an  exception  taken,  and  the  evidence  was 
admitted;  the  witness  testifying  that  on  February  11,  1887,  it 
rained  from  2:50  P.  M.  to  4:40  P.  M.,  and  that  xyas  the  first  rain 
preceding  February  13th.     He  further  stated  that  the  condi- 
tion of  the  atmosphere  on  that  day  after  the  rain,  at  10  o'clock 
P.  M.,  was  44,  and  that  there  was  no  fall  of  rain  or  snow  from 
the  time  stated  on  the  nth  of  February  up  to  13th.     At  the 
time  this  evidence  was  admitted,  it  had  appeared  by  undis- 
puted proof  that  the  streets  were  in  some  portions  icy  and 
slippery,  and  that  the  portion  of  the  street  in  question  at  the 
place  of  the  accident  was  in  that  condition.     The  purpose  of 
the  evidence  on  the  part  of  the  plaintiff's  counsel  was  avowed, 
and  that  purpose  was  brought  out  as  an  answer  to  the  objec- 
tion of  the  defendant's  counsel  to  the  introduction  of  such 
evidence.     It  was  to  impute  negligence  to  the  defendant  by 
reason  of  the  condition  of  the  tracks,  or,  in  other  words,  be- 
cause of  the  existence  of  ice  between  the  rails  in  a  public 
street  of  a  city.    The  idea,  seemingly,  was  that  a  duty  rested 
upon  the  defendant  to  keep  the  space  between  its  tracks  free 
from  ice  and  snow.     Of  course,  no  such  duty  rested  upon  it 
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and  no  such  liability  for  a  failure  to  do  so  as  was  claimed  in 
this  case  would  follow.  It  is  now  argued  that  if  the  evidence 
were  admissible  for  any  purpose,  as  there  was  simplv  a  gen- 
eral objection  to  it,  it  was  properly  admitted,  although  plaint- 
iff's counsel  may  have  claimed  its  admission  at  the  time  upon 
improper  grcunds;  and  the  case  of  Parsons  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  113  N.  Y.  355,  is  cited  to  sustain  such 
contention.  The  two  cases,  we  think,  are  not  precisely  simi- 
lar ;  but,  however  that  may  be,  the  difficulty  with  this  evidence 
is  that  it  was  not  admissible  for  any  purpose.  It  is  claimed 
that  it  was  competent  for  the  plaintiff  to  prove  the  condition 
of  the  street  between  the  rails  at  the  time  the  boy  fell  upon 
the  track,  because  that  fact  had  a  tendency  to  explain  the 
reason  of  his  fall.  It  may  be  assumed  that  it  was  thus  com- 
petent, for  the  reason  alleged.  But  the  evidence  proposed, 
and  taken  under  objection,  had  no  tendency  whatever  to  prove 
such  condition.  That  condition  had  already  been  proved, 
was  uncontradicted,  and  was  really  not  a  point  in  issue  in 
the  case.  It  is  difficult  to  see  how  the  condition  of  the  street 
at  the  point  where  the  boy  fell  could  be  proved  by  evidence 
showing  that  there  had  been  no  storm  for  two  da3'S  before 
that  time.  It  was  only  pertinent  when  taken  in  connection 
with  the  other  evidence  as  to  what  the  condition  of  the  street 
was,  and  in  that  way  claiming  to  show  neglect  on  the  part  of 
the  defendant,  in  allowing  the  street  to  remain  in  that  condi- 
tion for  such  a  length  of  time.  We  think  this  evidence  could 
have  beeu  used,  and  judging  from  the  record,  very  probablv 
was  used,  before  the  jury  with  great  effect  upon  tfie  question 
of  the  defendant's  liability.  The  charge  is  not  given ;  and, 
judging  only  from  the  record  as  it  appears  before  us,  we  can- 
not  assume  that  the  error  in  the  admission  of  the  evidence 
was  cured  by  the  charge.  We  think  the  judgment  should 
be  reversed,  and  a  new  trial  granted;  costs  to  abide  event. 
All  concur,  except  RuGER,  C.  J.,  and  Danforth,  J.,  dissent- 
ing. 

Street  Railway— Removal  of  Snow  and  Ice  from  Track.— See  Dixon  v. 
Brooklyn  City  &  N.  R.  Co..  (N.  Y.),  26  Am.  &  Eng.  R.  Cas.  203.  note  207; 
Bowen  v,  Detroit  City  St.  R.  Co.,  (Mich.).  19  ^^*  U'.  note  136. 
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WORMSDORF 

V. 

Detroit  City  R.  Co, 

(Michigan  Supreme  Court,  June  28,  1889.) 

Street  Railway— Personal  Injuries— Evidence  as  to  Age  of  Car.— Where 

the  plaintiff  in  an  action  to  recover  damages  for  injuries  sustained  in  a 
collision  between  street  cars,  alleges  a  detect  in  one  of  the  cars,  it  is 
error  to  admit  testimony  that  it  was  a  matter  of  general  knowledge  and 
rumor  that  the  car  in  question  had  been  on  the  road  ever  since  it  was  built, 
such  testimony  being  not  only  hearsay  but  also  irrelevant  to  the  issue,  the 
obligation  of  the  company  being  to  furnish  suitable  cars  and  keep  them 
in  repair,  whether  old  or  new. 

Same— Negligence— Evidence  of  General  Reputation  of  Horse.— In  an  act- 
ion for  injuries  sustained  while  travelling  in  a  street  car,  plaintiff  may 
prove  the  general  reputation  of  a  horse  among  the  drivers  and  employes 
of  the  defendant  for  being  an  unsafe  and  unreliable  horse  to  drive  before  a 
street  car,  as  tending  to  prove  that  the  defendant  had  notice  of  the  unfit- 
ness of  the  animal  for  street  car  service. 

Same — Evidence— Declarations  of  Driver. — The  testimony  of  a  witness 
that  immediately  after  the  acccident  he  heard  the  driver  of  the  car  tell 
the  company  superintendent  that  he  reported  the  car  as  havmg  a  bad 
break,  has  reference  to  a  past  transaction  and  is  not  admissible  as  part  of 
the  resgesta,  nor  for  the  purpose  of  charging  the  defendant  with  notice 
of  the  defect. 

Negligence — Pleading — Separate  Causes  of  Action. — Where  a  declaration 
alleges  several  acts  of  negligence,  but  neither  alone  is  said  to  have 
caused  the  injury  but  the  combined  acts  are  alleged  to  have  done  so,  it  is 
error  for  the  court  to  charge  the  jury  that  there  are  four  grounds  of  re- 
covery and  that  they  might  all  stana  or  fall  separately. 

Error  to  Circuit  Court,  Wayne  County. 
Brennan  &  Donnelly  and  5.  T,  Miller  for  appellant. 
Henry  Orhus  (5.  E.  Engle,  of  counsel,)  for  appellee. 

Champlin,  J. — This  action  was  brought  to  recover  damages 
arising  from  an  injury  to  plaintiff  while  riding  upon  a  street, 
car.    The  negligence  of  the  defendant  was  alleged 
to  have  consisted  in  neglecting  to  furnish  proper  ***** 

and  safe  brakes  and  appliances  for  slacking  the  speed  of  cars 
in  going  down  a  grade,  or  for  stopping  the  car,  and  in  wrong- 
fully and  negligently  furnishing  and  providing  a  braking  ap- 
paratus with  a  weak,  cracked,  and  defective  connecting  rod, 
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which  was  utterly  inadequate,  unsafe,  and  positively  danger- 
ous to  life  and  limb;  that  the  rod  was  partly  cracked  and 
broken,  and  its  situation  and  location  unaer  the  car  was  open 
and  exposed  to  view,  and  the  defendant,  by  the  exercise  of 
ordinary  care,  could  and  would  have  known  of  the  unsafe 
condition  of  said  rod  and  braking  apparatus,  and  did  know 
thereof ;  and  that  in  going  over  a  bridge  above  the  tracks  of 
the  Michigan  Central  Railroad,  and  descending  the  grade 
thereon  westward,  the  said  connecting  rod  broke  asunder, 
rendering  the  front  brake  useless,  so  that  the  driver  was 
powerless  to  check  the  speed  of  the  car.  In  neglecting  to 
provide  the  car  with  a  conductor  to  apply  the  rearorake,  and 
conduct  and  assist  in  the  care  of  the  passengers.  In  providing 
and  furnishing  as  one  of  the  teams  a  dangerous  ana  fractious 
horse,  which  had  for  a  long  time  before  then  been  known 
to  defendant  to  be  dangerous,  and  at  times  unmanageable ; 
and  that  the  horses  became  frightened  and  unmanageable, 
and  the  cars  rushed  upon  their  heels,  and  they  ran  away.  In 
the  neglect  of  the  driver  of  the  car  in  which  the  plaintiff  was 
a  passenger,  which  was  going  east,  to  stop  and  permit  her  to 
alight,  but  wrongfully  and  negligently  accelerated  the  **  speed 
of  his  horses,  so  that  the  two  cars  came  together  with  a  crash. 
By  means  of  the  premises  aforesaid,  and  the  wrongful  conduct 
and  negligence  of  the  defendant  and  its  driver  aforesaid,  the 
plaintiff  "  was  injured  as  stated  in  the  declaration. 

The  declaration  contains  but  one  coimt,  and  the  accident 
and  resulting  injury  are  alleged  as  having  been  caused  by  the 
several  concurring  negligent  acts  of  and  omissions  of  defend- 
ant. Had  the  connecting  rod  not  broken,  although  the  horse 
was  fractious,  and  although  there  was  no  conductor,  and  al- 
though the  driver  of  the  east-bound  car  did  accelerate  his 
speed,  and  had  not  stopped  and  suffered  the  plaintiff  to  alight, 
tne  injury  would  not  have  been  received  by  plaintiff.  And 
so,  if  eitner  duty  upon  the  violation  of  which  negligence 
is  predicated  had  been  performed,  the  accident  would  not 
have  happened.  It  was  necessary  to  the  plaintiff's  case  under 
the  pleadings  to  establish  by  proof  each  element  of  negli- 
gence alleged. 

The  testimony  introduced  by  the  plaintiff  tended  to  show 
that  Mr.  Barry  was  superintendent  of  the  road,  and  had  gen- 
eral charge  of  the  cars,  horses,  and  men  used  and  employed 
Kviiiencc  as  to  "P^"  defendant's  road,  or  at  least  of  that  portion  of 
a«e  of  car,  it  upon  which  the  accident  happened.  The  defend- 
ant was  in  duty  bound  to  furnish  and  provide  suit- 
able cars  with  proper  and  safe  appliances  for  cnecking  the 
speed  of  the  cars  on  a  descending  grade,  and  for  stopping 
them,  as  necessity  or  convenience  required,  and  to  keep  the 
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same  in  good  repair,  and  to  provide  safe  horses  for  the  trans- 
portation of  passengers,  and  careful  and  prudent  drivers. 
The  defendant,  however,  is  not  liable  as  an  insurer  of  the 
safety  of  its  passengers,  and  is  only  liable  for  any  injury  which 
may  happen  through  its  own  negligence  or  default,  or  the 
negligence  or  default  of  its  servants.  There  is  no  principle 
of  law  which  requires  the,  defendant  to  furnish  its  road  with 
new  cars  to  transport  passengers,  or  which  makes  them  liable 
for  using  old  ones.  Whether  new  or  old  they  are  required 
to  keep  them  in  good  repair,  and  fit  for  use,  so  as  not  to  en- 
danger the  safety  of  passengers.  Plaintiff's  counsel  was  per- 
mitted to  ask  his  witness  this  question :  "  Question,  Was  it  a 
matter  of  general  knowledge  and  rumor  among  the  men  that 
this  car  had  been  on  the  road  ever  since  it  was  built  ?"  The 
witness  answered :  "  Yes,  sir ;  that  was  all  the  talk  about 
there.  Men  who  were  on  ahead  of  me,  that  left  the  road  be- 
fore I  went  there,  told  me  that  this  car  was  on  just  after  the 
road  started  running"  The  court  erred  in  admitting  this 
testimony.  It  was  not  only  hearsay,  but  entirely  irrelevant 
to  the  issue. 

It  was  shown  that  one  of  the  horses  which  was  attached  to 
the  car  that  collided  with  the  one  in  which  plaintiff  was  in- 
jured, known  as  "Gray  Fannie,"  was  a  fractious  and 
ungovernable  horse,  and  required  ^reat  care  and  «>•»•"*  "p»" 
skill  at  all  times  -to  handle.  Knowledge  of  these  ^'^^V' 
facts  was  brought  home  to  Mr.  Barry,  the  superin- 
tendent of  the  company,  which  was  sufficient  to  charge  de- 
fendant with  notice  and  knowledge  of  the  unsafe  disposition 
and  habits  of  the  animal,  but  in  addition  the  plaintiff  wasper- 
mitted  to  show  the  general  reputation  of  the  horse  **  Gray 
Fannie  "  among  the  drivers  and  employes  of  defendant  for 
being  an  unsafe  and  unreliable  horse  to  drive  before  a  street- 
car, and  her  propensity  to  run  if  anything  came  against  her 
heels,  as  tending  to  prove  that  defendant  had  notice  of  the 
unfitness  of  the  animal  for  street-car  service,  and  retaining  it 
therein  after  it  had  such  notice  or  knowledge.  The  defend- 
ant claims  that  such  testimony  was  merely  hearsay,  and  inad- 
missible. The  testimony  was  clearly  admissible  as  tending 
to  show  the  negligence  of  defendant  in  providing  an  unsafe 
horse,  and  using  it  after  they  knew  or  should  have  known  its 
unfitness  for  the  work.  Davis  v.  Detroit  &  M.  R.  Co.,  20 
Mich.  105  ;  Hoyt  v.  Jeffers,  30  Mich,  181  ;  Hilts  v,  Chicago 
&  G.  T.  R.  Co.,  55  Mich.  437  ;  17  Am.  &  En^.  R.  Cas.  628. 

The  testimony  tended  to  show  that  within  a  few  minutes 
after  the  collision  the  superintendent,  Mr.  Barry,  arrived  at 
the  place,  and  the  court  permitted  a  witness  to  testify  that 
Mr.  barry  asked  the  driver  of   the  west-bound   car  what  the 

40  A.  &  E.  R.  Gas.— 18 
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cause  of  the  accident  was,  and  the  driver  s  reply  that  he 
thought  it  was  because  the  brake-chain  broke. 
OMUratioat  Yhis,  perhaps,  was  admissible  as  part  of  the  res 
gestcB,  under  our  ruhng  in  the  case  01  Keyser  v. 
Railway  Co.,  33  N.  \V.  Rep.  870.  But  it  was  error  to  permit 
another  witness  to  testifv'  to  a  conversation  which  he  claimed 
he  heard  between  Mr.  Barry  and  the  driver  immediately  af- 
ter the  accident,  as  follows :  "  The  driver  told  Mr.  Barry  that 
he  reported  the  car  to  the  barn,  as  having  a  bad  break ;  that 
he  reported  the  car  to  the  barn  before  ;  that  he  didn't  hear 
Barry  say  anything  as  to  the  cause  of  the  accident."  This 
narration  of  the  driver  was  of  a  past  transaction,  and  was  no 

f)art  of  the  res  gest<e,  and  was  inadmissible  to  bind  the  de- 
endant  with  notice  of  the  defect  claimed. 

The  court  charged  the  jury  that  there  were  four  grounds 
of  recovery,  and  that  they  might  all  stand  or  fall  separately, 
and  that,  if  they  had  satisfied  the  jury  that  the  ac- 
Sepanto  cident  was  caused  by  the  negligence  of  the  defend- 
eo^ri^t' **''*'  ant  upon  either  of  the  grounds  stated,  although 
they  had  failed  in  respect  to  the  other  three 
grounds,  the  plaintiff  was  entitled  to  recover.  We  do  not 
think  the  pleadings  will  support  this  portion  of  the  charge. 
We  do  not  think  the  pleadmgs  will  support  this  portion  of 
the  charge.  The  decoration  alleges  wherein  the  aefendants 
were  negligent,  and  then  alleges  that  by  means  of  the  prem- 
ises aforesaid,  which  premises  were  the  concurring  acts  of 
negligence  set  out,  the  accident  occurred.  There  are  four 
several  acts  of  negligence  alleged,  but  neither,  alone,  is  said 
to  have  caused  the  injury,  but  the  combined  acts  are  alleged 
to  have  done  so.  If  the  breaking  of  the  connecting  rod  was 
purelv  accidental,  and  occurred  without  the  fault  or  neglect 
of  defendant,  and  the  car  rushed  upon  the  horses  upon  the 
descending  grade,  and  the  defendant  was  not  at  fault  in  the 
team  running  away,  I  do  not  think  the  declaration  is  so 
drawn  as  to  place  the  company  in  fault  for  the  sole  neglect 
of  the  driver  of  the  west-bound  car  to  stop  and  invite  his 
passengers  to  alight.  It  would  have  to  contain  allegations 
of  fact  directly  contrary  to  what  is  now  charged.  Thompson 
V,  Railroad  Co.,  57  Mich.  300,  23  N.  W.  Rep.  820.  The  judg- 
ment must  be  reversed,  and  a  new  trial  granted. 

Sherwood,  C.  J.,  did  not  sit.     The  other  justices  con- 
curred. 

Street  Railways — Evidence  as  to  Use  of  Wild  and  Unmanageable  Horses. — 
Dougherty  t/.  Missouri  R.  Co.  (Mo.),  34  Am.  &  Eng.  R.  Cas.  488. 
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Sioux  City  Street  R,  Co. 

V. 

Sioux  City  et  al. 

(Iowa  Supreme  Courts  October  9,  1889.) 

Straet  Railway — Paving  of  Street—Impairing  Obligation  of  Contract.~If, 
at  the  time  of  the  incorporation  of  a  street  railroad  company,  it  is  provided 
by  statute  that  the  articles  of  incorporation  shall  at  all  times  be  subject  to  * 
I^islative  control,  and  may  be  altered,  abridged,  or  set  aside  by  law,  a  city 
may,  by  ordinance,  compel  a  street  railway  company  to  pave  a  space  one 
foot  in  width  on  each  side  of  its  tracks,  if,  subsequent  to  the  incorporation 
of  the  company,  a  statute  has  been  enacted  imposing  upon  street  railway 
xx)mpanies  the  duty  of  so  paving  the  street,  although  the  ordinance  under 
which  the  company  acquired  the  right  to  construct  its  tracks  in  the  city 
streets  only  required  it  to  pave  the  space  between  the  rails. 

Appeal  from  District  Court,  Woodbury  County. 

Certiorari  to  determine  the  validity  of  an  ordinance  passed 
b)^  the  defendant  city,  requiring  the  plaintiff  to  pave  a  cer- 
tain part  of  its  streets.  The  court  below  sustained  a  de- 
murrer to  the  petition,  and  the  plaintiff  having  declined  to 
plead  further,  cfntered  judgment  of  dismissal.  The  plaintiff 
thereupon  brought  the  present  appeal.  The  report  01  the  de- 
cision of  the  supreme  court  upon  a  former  appeal  will  be 
found  in  36  Am.  &  Eng.  R.  Cas.  143. 

y,  H,  &  C.  M,  Swan  for  appellant. 

C,  L.  Wnight  and  5.  /.  Quiticy  for  appellees. 

Beck,  J. — i.  After  the  decision  of  this  cause  when  before 
in  this  court  it  was  remanded  for  further  proceedings  in  the 
district  court.  The  petition  was  amended  by  the 
addition  of  allegations  to  the  effect  that  the  statutes  ^"•"***«*- 
of  the  state,  and  the  ordinance  and  other  action  of  the  city 
under  which  the  pavement  was  constructed,  and  an  assess- 
ment made  therefor,  are  in  conflict  with  article  i,  §  10,  pi.  i, 
of  the  constitution  of  the  United  States,  in  that  they  have  the 
•effect  to  impair  the  obligation  of  a  contract.  The  claim  of 
plaintiff  in  support  of  this  allegation  of  its  petition  is  based 
upon  the  position  that  the  requirement  to  build  the  pavement 
in  controversy,  and  the  assessment  therefor,  is  a  burden  addi- 
tional to  those  imposed  by  the  statute  and  ordinance  under 
which  plaintiff  built  its  street  railway,  which  are  recited  in 
our  former  opinion  in  this  case.    The  ordinance  of  the  city, 
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the  plaintiff  insists,  was  a'  contract  under  which  plaintiff  un- 
dertook  to  build  the  street  railway  upon  the  condition  of 
paving  between  the  rails,  and  doin^  other  things  which  need 
not  be  specified.  The  paving  outside  of  the  track  of  the  rail- 
way was  not  provided  lor  by  the  ordinance,  and  is,  therefore, 
a  burden  additional  to  those  imposed  by  ordinance  granting 
plaintiff  authority  to  build  its  railway.  It  may  be  that  the 
ordinance  of  the  city  requiring  the  paving  in  question  does 
not  affect  the  franchise  of  the  plaintiff,  as  claimed  by  counsel. 
Possibly  the  term  **  franchise,'  when  used  in  connection  with 
corporations,  is  limited  to  designate  the  privilege  and  rights 
conferred  by  the  charters,  or  the  equivalent  thereto  under 
our  statutes — their  articles  of  incorporation.  We  need  not 
*  here  determine  whether  the  assessment  in  question  is  in  har- 
mony or  in  conflict  with  what  is  called  the  "franchise"  of 
plaintiff,  and  may  assume  that  counsel's  position,  as  to  the  effect 
that  it  pertains  to  a  contract  between  plaintiff  and  the  cityjs 
correct,  if  it  be  found  that  such  a  contract  exists,  and  is  pre- 
served unimpaired  by  the  provision  of  the  constitution  of  the 
United  States  above  referred  to. 

It  will  be  remembered,  as  is  shown  in  our  former  opinion 
in  this  case,  that  plaintiff,  a  corporation  organized  under  the 
laws  of  the  state,  with  the  object  of  constructing  and  operat- 
ing street  railways  in  Sioux  City,  was,  by  ordinance  of  the 
city,  authorized  to  jonstruct  and  operate  a  street  railway 
upon  certain  streets  of  the  city,  on  specified  terms,  amon^ 
which  was  the  requirement  that  the  plaintiff  should  pave  the 
space  between  the  rails  when  the  street  upon  which  the  rail- 
way is  constructed  is  ordered  to  be  paved.  The  plaintiff 
Proceeded,  under  this  authority,  to  build  its  street  railway, 
ubsequently  chap.  20,  acts  1884,  was  enacted,. which  re- 
quires street  railways,  in  cities  of  the  class  (the  first^  to 
which  defendant  belongs,  to  pave  between  the  rails  of  tneir 
street  railway  tracks  and  a  space  of  one  foot  in  breadth 
outside  of  the  rails.  After  the  enactment  of  this  statute  the 
city,  by  ordinance,  required  the  plaintiff  to  make  such  pave- 
ment outside  of  the  rails  of  its  railway  track,  and,  in  proper 
form,  proceeded  to  make  an  assessment  against  plaintiff  and 
its  property  to.  pay  therefor.  This  action  by  certiorari  is 
brought  to  test  the  validity  of  the  city's  action. 

2.  It  will  be  remarked  that,  under  the  statutes  of  the  state 
and  the  ordinance  of  the  city  when  the  corporate  franchises 
were  assumed  by  the  city,  and  authority  to  con- 
Powerofcitf  struct  its  Street  railway  was  conferred  upon  it,  it 
to^rderpAT-  ^^^  required  to  pave  between  the  rails  01  its  rail- 
way, and  no  more.  The  subsequent  statute  of  the 
state  and  ordinance  of  the  city  required  it  to  pave  the  street 
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outside  of  the  rails  to  the  extent  of  a  space,  next  to  each  rail, 
one  foot  wide.  The  burden  of  paving  a  part  of  the  street 
two  feet  in  width  was  imposed  by  the  recent  state  and  city 
legislation  in  addition  to  the  burden  imposed  by  prior  legis- 
lation. The  controlling  question  of  the  case  involves  the 
validity  of  this  legislation  by  the  state  and  city.  Prior  to  the 
corporate  organization  of  plaintiff  and  the  action  of  the  city, 
brought  in  question  in  this  case,  Code,  §  1090,  was  enacted, 
and  continues  to  be  in  force.  It  is  in  the  followii^  language : 
•*  Sec.  1090.  The  articles  of  incorporation,  by-laws,  rules,  and 
regulations  of  corporations  hereafter  organized  under  the  pro- 
visions of  this  title,  or  whose  organization  may  be  adopted  or 
amended  hereunder,  shall  at,all  times  be  subject  to  legislative 
control,  and  may  be  at  any  time  altered,  abridged,  or  set 
aside  by  law,  ana  every  franchise  obtained,  used,  or  enjoyed . 
by  such  corporation  may  be  regulated,  withheld,  or  be  subject 
to  conditions  imposed  upon  the  enjoyment  thereof,  whenever 
the  general  assembly  snail  deem  necessary  for  the  public 
good!" 

Counsel  for  plaintiff  do  not  deny  that,  if  the  legislation  in 
question  pertains  to  or  ajffects  the  rights  and  powers  conferred 
by  the  articles  of  incorporation — what  is  called  the  "fran- 
chises"— of  plaintiff,  it  is  authorized  by  the  section  of  the 
Code  just  quoted.  Indeed,  that  could  not  well  be  denied, 
for  the  legislation  authorizing  the  alteration  and  abridgement 
of  the  rights  and  powers — the  franchises — of  the  plaintiff  be- 
came a  part  of  its  charter,  and  was  an  express  limitation  of 
its  franchises.     But  counsel  insist  that  the  obligation  of  the 

Elaintiff  to  construct  pavements  was  imposed  by  a  contract 
etween  plaintiff  and  the  city.  We  have  said  that  the  cor- 
rectness  of  this  proposition  may  be  assumed  for  the  purpose 
of  the  discussion  in  hand.  What  was  that  contract  ?  It  was 
this:  The  city  conferred  upon  plaintiff  authority  to  con- 
struct and  operate  a  street  railway,  on  condition,  among  oth- 
ers, that  plaintiff  should  pave  between  the  rails  of  its  rail- 
ways. Tne  city  contracts  to  secure  to  plaintiff  its  rights  to 
construct  and  operate  the  railwaj.  The  pluintiff  contracts 
to  pave  between  the  ra\ls.  The  city,  by  granting  the  author- 
ity to  construct  and  operate  the  railway  upon  the  condition 
of  paving,  did  not  limit  its  authority  to  make  and  enforce 
other  regulations  and  requirements,  as  authorized  by  Code,  § 
1090.  The  condition  as  to  the  paving  is  the  obligation  01 
plaintiff,  and  not  of  the  city.  The  contract  between  the 
plaintiff  and  the  city  neither  expressly  nor  by  implication,  ties 
the  hands  of  the  city,  and  gives  it  over  to  the  plaintiff,  with- 
out authority,  to  make  and  enforce  other  regulations  as  to 
the  construction  of  the  pavements.     By  the  contract  relied 
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upon  by  counsel  the  plaintiff  binds  itself  to  pave  between  the 
rails,  but  the  city  does  not  bind  itself  not  to  exercise  the  au- 
thorit}^,  conferred  upon  it  by  Code,  §  1090,  to  impose  other 
conditions  upon  the  exercise  of  plaintiff*s  authority  and  rights 
— its  franchise — which,  in  the  judgment  of  the  city,  may  be 
required  by  the  public  good.  The  arguments  presentee!  in 
our  first  opinion,  supported  by  the  foregoing  considerations, 
lead  to  the  conclusion  that  the  city  was  authorized  to  impose 
the  burden  vn  plaintiff  of  additional  paving,  and  that  there 
was  no  contract  between  plaintiff  and  the  city  by  which  the 
latter  was  bound  not  to  impose  such  burden  on  plaintiff.  A 
petition  for  rehearing  upon  the  former  appeal  was  filed  in 
this  case,  but  was  overruled  at  the  present  term  of  this  court. 
The  petition  has  been  considered  in  connection  with  the  ar- 
•^uments  now  before  us.  The  judgment  of  the  district  court 
is  affirmed. 

Street  Railway — Obligation  to  Pave  and  Repair  Street. — See  Memphis,  P. 
P.  &  B.  R.  Co.  V.  State  (Tenn.).  38  Am.  &  Eng.  R.  Cas.  429,  note  433. 


Mayor,  Etc.,  of  New  York 

V. 

Third  Avenue  R.  Co.  (2  cases.) 

(JVew  York  Court  of  Appeals^  November  26,  1889.) 

Street  Railway—License  Fees — Liability  of  Company. — Where  a  fran- 
chise, for  a  street  railroad  has  been  granted,  upon  condition  of  the  payment 
of  the  "  annual  license  fee  for  each  car  now  allowed  by  law,"  and  at  that  time 
an  ordinance  existed  imposing  license  fees  upon  each  "  accommodation 
coach  "  or  "  stage  coach,"  the  company  is  liable  for  the  payment  of  the 
license  fee  imposed  by  the  ordinance  for  each  street  car  owned  and  opera- 
ted by  it. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
Department. 

Action  to  recover  license  fees.  The  general  term  of  the 
supreme  court  affirmed  the  judgment  of  the  special  term  for 
the  plaintiff  (see  48  Hun,  621),  and  the  defendant  appealed. 

James  P,  Lowreyy  {/,  E.  Parsons,  of   counsel,)   for  appellant. 

Williajn  H,  Clark,  counsel  to  the  corporation,  {paind  H. 
Dean,  and  John  J,  Townsend,  Jr,,  of  counsel,)  for  appellee. 
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Daxforth,  J. — The  inquiry  is  as  to  the  construction  of  .). 
certain  resolutions  passed  by  the  plaintiff's  common  council,   ^,  ^ 
December  18,  1852,  accepted  by  \an  Schaick  and  f 

others,  the  defendant's  assignors,  and  which  formed  ^•««'»*»^«^- 
the  basis  of  an  agreement  between  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York  of  one  part,  and  Vaa 
Schaick  and  his  associates  of  the  second  part.  Those  reso- 
lutions conferred  a  right  to  construct,  run  and  operate  the 
defendant's  railroad,  (People  v.  Newton,  112  N.  Y.  396,)  and 
the  present  action  is  brought  to  enforce'  payment  of  the  con- 
sideration to  which,  by  their  terms,  the  plaintff  claims  to  be 
entitled.  The  obligation  of 'the  grantee  is  expressed  in  the 
resolutions.  It  follows  the  grant  of  power  to  the  plaintiff's 
assignors,  and  in  consideration  thereoi,  and  of  other  matters, 
it  declares  that  they,  "  the  said  parties,  shall  pay  from  the 
date  of  opening  the  said  railroad  the  annual  license  fee  for 
each  car  now  (December,  1852,)  allowed  by  law,  and  shall 
have  licenses  accordingly."  At  that  time  an  ordinance,  en- 
titled **Of  stages  and  accommodation  coaches,"  passed  May 
8,  1839,  ^"d  amended  in  1844,  ^^as  in  force,  and  required  the 
p>ayment  of  a  license  fee  to  the  city  of  New  Y  ork,  **  for  its 
use,"  for  every  accommodatioa  "  coach  or  stage-coach  "  any 
person  "shall  keep,  the  sum  of  $30,  when  drawn  by  four 
norses,  and  $20  when  drawn  by  two  horses."  The  defend- 
ant, by  virtue  of  the  power  and  privileges  conferred  by  the 
resolutions,  has  every  year  run  over  its  road  a  large  number 
of  passenger  cars,  each  drawn  by  two  horses,  and  under  the  • 
orcfinance  above  set  out  the  plaintiff  has  recovered  a  verdict 
for  license  fees  of  $20  each,  according  to  the  number  of  cars 
run  within  the  last  six  years.  The  courts  below  have  ^ivea 
judgment  upon'  the  verdict,  holding  that  the  application  of 
the  ordinance  was  as  contended  by  the  plaintiff,  and  that  the 
resolutions,  according  to  the  ordinary  and  natural  interpre- 
tation  of  their  words,  subjected  the  defendant  to  the  pay- 
ment of  the  tax  imposed  by  it.     We  are  of  the  same  opinion. 

The  general  meaning  or  governing  sense  of  the  resolutions 
which  recite  the  defendant's  obligation  is  obvious  enough.    It 
is  that  in  consideration  of  the  franchise  it  bargains 
for  it  shall  pay  a  license  fee.     It  is  to  pay  such  fee    laabuityof 
from  the  opening  of  the  road,  annually,  and  it  is    JJ^'^f."' 
to  pay,  not  a  fee  thereafter  to  be  imposed,  but  a    ,*^<^, 
fee  already  imposed  and  then  existing  in  favor  of 
the  city.     The  ordinance  then  actually  in  force  contains  ev- 
erything necessary  to  answer  those  conditions,  but  the  con- 
tention of  the  defendant  is  that  it  enumerates  as  its  subjects  ^ 
**  a  stage,"    **  an  accommodation  coach,"   "  a    stage-coach," 
and  is  altogether  silent  as  to  a  "  railroad  car,"  or  even  "car/" 
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We  are  unable  to  see  the  force  of  the  observation.  In  defi- 
nition, a  '*  car  *'  or  "  coach  "  or  '*  stage  '*  or  a  "stage-coach  " 
is  the  same.  They  are  vehicles  th^t  turn,  or  that  run  by 
turning,  on  wheels.  Place  boards  over  or  between  wheels, 
and  we  have  a  platform  car,  adapted  to  freight;  place 
benches  or  chairs  upon  the  platform,  and  we  still  have  a' car, 
but  adapted  to  passengers,  and  then  easily  termed  a  "  car- 
riage.** Instead  of  benches  or  chairs,  put  on  the  platform 
the  body  of  a  "  stage-coach,"  and  we  have  such  a  "railroad 
car"  as  served  at  the  inauguration  of  the  earliest  railroad  in 
our  state.  It  is  plain  that  by  adaptation  and  improvement 
**  the  modern  railway  car  has  been  evolved  from  the  old- 
fashioned  stage-coach.*'  The  American  Railway,  p.  231.  In 
common  language  a  railroad  carriage  designee!  for  passen- 
gers  is  called  indifferently  a  "  coach  **  or  "  car."  .  In  every 
collection  of  words  arranged  according  to  the  ideas  which 
they  express,  these,  and  others  with  them,  will  be  found 
classed  together  as  having  the  same  signification.  Neither 
the  word  "  coach,"  "  stage,*'  or  "  car  **  can  be  said  to  be 
words  of  art,  or  to  have  an)'^  legal  or  fixed  meaning  distin- 
guishing one  from  the  other,  or  any  one  of  them  from  sev- 
eral other  terms  implying  a  vehicle  or  conveyance.  We 
are  therefore  to  look  at  the  context  of  the  resolution,  and  the 
circumstances,  under  which  it  was  adopted,  and  especially 
at  the  matter  which  the  parties  had  in  contemplation. 

.  I.  There  was  a  grant  by  one  party  of  a  valuable  franchise 
or  privilege  in  conveying  passengers  along  one  of  the  ave- 
nues of  the  city. 

2  Over  that  avenue  there  were  at  that  time  three  stage 
lines,  accommodating  a  large  travel,  and  these  paying  for 
each  stage  or  coach  a  license  fee  of  $20  to  the  city  of  PCew 
York.  In  the  nature  of  things  the  new  mode  of  transporta- 
tion would  succeed  the  old.  Its  purpose  was  the  same.  The 
railroad  would  drive  off  the  stages,  or  if  travel  sufficed  the 
new  vehicle  and  the  old  would  at  least  run  in  competition. 
If  driven  off,  the  license  fees  would  be  lost  to  the  city;  and  if 
both  survived  there  was  no  reason  w+i^r  one  companj-^  should 
be  favored  and  the  other  not,  or  the  city  be  denied  its  reve- 
nue from  either.  In  fact,  with  the  competition  of  the  de- 
fendant's road  the  stage  lines  were  completely  superseded. 

3.  The  receipt  of  revenue  as  part  of  the  consideration  of 
the  granting  of  the  new  franchise  was  the  object  aimed  at  by 
the  city,  and  its  payment  was  part  of  the  price  agreed  upon 
by  the  other  party.  Both  then  had  a  license  fee  in  contem- 
plation, and  it  is  conceded  that  there  was  no  other  than  that 
prescribed  bv  the  ordinance,  supra,  on  which  plaintiff  now 
relies.     We  tliink  the  fee  mentioned  in  the  ordinance  was 
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within  the  intention 'of  both  parties  as  expressed  in  the 
agreement,  and  concur  with  the  court  below  in  the  conclu- 
sion that  its  payment  may  properly  be  enforced.  The  judg- 
ment appealed  from  is  therefore  affirmed.    All  concur. 

License  Fms  under  Charters  of  Street  Railway  Companies, — See  State  v, 
Hilbert  (Wis.),  36  Am.  &  Eng.  R.  Cas.  118;  Mayor,  etc..  of  New  York  v. 
Dry  Dock  E.  R.  &  B.  R.  Co.  (N.  Y.).  37  Id.  411. 


City  OF  New  Orleans 

V, 

Crescent  City  R.  Co. 

{Louisiana  Supreme  Courts  November^  18,  1889.) 

Street  Railway-— Bonus  in  Lieu  of  Taxation— Action  for  Bonus« — A  muni- 
cipal corporation  which  has  contracted  that  a  bonus  shall  t)e  paid  by  a 
company  to  which  it  has  granted  street-railway  privileges,  in  lieu  of  taxes, 
cannot,  after  agreemg  to  remit  the  bonus  and  to  receive  the  taxes  in  its 
place,  and  after  collecting  such  taxes,  sue  to  recover  the  bonus,  however 
true  it  be  that  the  immunity  from  taxes  was  illegal.    It  cannot  claim  both. 

Appeal  from  Civil  District  Court,  parish  of  Orleans. 
Krouse  &  Grant  for  appellant. 
J,  M.  Bonner  for  appellee. 

Bermudez,  C.  J. — The  city  sues  to  recover  $281,418.75,  as 
due  her  by  the  defendant  company,  as  the  successor  of  one 
McCoard,  to  whom  she  had  granted  the  privilege  ^^  ^^^^^ 
of  running  a  street  railway,  and  who  was  to  pay,  as 
a  consideration  for  such  rights,  a  certain  bonus  on  every  pas- 
senger carried.  The  period  converted  by  thq  claim  extends 
from  1866  to  1886,  when  this  suit  was  brought.  The  defend- 
ant pleaded  prescription,  prematurity,  and  estoppel.  A  judg- 
ment was  rendered,  sustaining  the  plea  of  prescription,  as 
against  any  claim  for  the  bonus  previous  to  the  24th  of  March, 
1876,  and  maintained  the  defence  of  prematurity  to  the  claim 
for  a  certain  other  bonus,  subsequent  to  that  date,  and  per- 
mitting the  suit  to  stand  for  the  difference.  The  judgment 
thus  rendered  was  signed  on  the  ist  of  July,  1887.  Answer- 
ing the  petition,  the  defendant  company  pleaded,  mainly,  that, 
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under  the  contracts  with  the  city,  the  bonus  stipulated  was 
to  stand  in  place  of  taxes,  and  that,  by  an  agreement  subse- 
quently entered  into,  the  city  relieved  the  company  from  the 
payment  of  the  bonus  on  payment  of  the  taxes,  and  that,  the 
taxes  having  been  paid,  the  city  cannot  now  claim,  insuper^ 
the  bonus,  as  it  cannot  demand  both.  The  district  court, 
after  hearing,  gave  judgment  for  the  defendant,  and  the  city 
appeals. 

The  defendant  urges  that  the  judgment  first  rendered, 

signed  as  stated,  cannot  be  reviewed  here,  for  the 
ippMi-Jadr  reason  that,  not  having  been  appealed  from  it  con- 
Ufofpart^  stitutes  res  judicata.  An  inspection  of  that  judg- 
MOM.  ment  shows  that  it  rejected  plaintiff's  demand,  in 

part,  absolutely,  by  denying  to  her  the  right  to  sue 
for  the  bonus  claimed  prior  to  24tn  of  March,  1876,  the  same 
being  barred  by  prescription,  and  that  it  dismisses  another 

Eart  of  the  demand  as  premature.  The  plaintiff,  if  aggrieved 
y  that  judgment,  ought  to  have  appealed  from  it  within  the 
year  follownig  its  signature ;  and  as  she  did  not  do  so,  that 
judgment  cannot  be  reviewed  here. 

Besides,  by  reference  to  the  motion  of  appeal  in  the  record, 
and  which  brings  up  the  matter  in  controversy  before  this 

court,  it  appears  that  the  city  complains  only  of 
i»rFefi"wa^  the  judgment  rendered  on  February  25,  and  signed 
We.  on  March  i,  1889,  in  favor  of  the  defendant.     Theap- 

peal  from  the  judgment  on  the  merits  does  not  im- 
ply an  appeal  from  an  anterior  final  judgment,  which  disposed 
definitively  of  such  parts  of  the  demand  as  were  not  passed 
upon  by  the  subsequent  judgment,  just  mentioned.  The  ob- 
jection  is  therefore  well  founded  ;  and  the  claim  for  the  bonus 
said  to  be  due  anterior  to  March  24,  1876,  and  some  other 
bonuses  after  that  date,  cannot  be  here  passed  upon.  Code 
Prac.  art.  593;  Clay  v.  Creditors,  9  Mart.  (La.)  519;  Park  v. 
Porter,  2  Rob.  (La.)  342 ;  Prejean  zk  Robin,  14  La.  Ann.  788. 
So  that  the  only  matter  to  be  considered  is  the  demand  for 
certain  bonuses  said  to  be  due  after  that  date. 

It  would  be  tedious  to  enter  into  a  recital  of  the  lengthy, 
different  ordinances  passed,  and  contracts  entered  into,  m 

relation  to  the  rights  and  obligations  of  the  respect- 
Bight  to  ex-  jye  parties.  It  is  sufficient  to  state  that  it  clearly 
b^lJT  Md  results  from  their  spirit  and  tenor,  and  from  the 
taxes.  construction  put  upon  them  by  the  parties,  that  the 

bonus  was  to  be  in  place  of  taxes,  and  that  all  claim 
by  the  city  to  the  bonus  was  relinquished  on  the  defendants* 

f)aying  their  taxes.     The  evidence  showing  such  payment,  it 
ollows  that  the  claim  for  the  bonus  is  without  foundation,  as 
the  city  cannot  have  a  standing  to  claim  both.     New  Orleans 
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V.  St.  Charles  St.  R.  Co.,  28  La.  Ann.  497 ;  New  Orleans  v. 
New  Orleans  Sugar  Shed  Co.,  35  La.  Ann.  548  ;  New  Orleans 
V.  New  Orleans  Water  Works  Co.,  36  La.  Ann.  432 ;  Rev. 
Civil  Code,  art.  2031. 

The  record  shows  that,  consulted  as  to  the  validity  of  a 
claim  by  the  city  of  the  bonus  demanded,  the  then  city  attor- 
ney reported  adversely,  thereto.  The  present  action,  never- 
theless, was  broug^ht  by  counsel  specially  engaged,  who  sub- 
sequently were  joined  by  the  successor  of  the  consulted  city 
attorney,  but  who  did  not  offer  any  oral  argument  on  the 
hearing  of  the  case  in  this  court.  The  district  judge,  after 
an  elaborate  statement  of  the  pleadings  and  of  the  evidence, 
as  well  as  of  the  different  contentions  of  the  parties,  and 
points  made  by  counsel,  with  an  industry  which  does  him 
credit,  came  to  the  conclusion  that  the  judgment  signed  in 
July,  1887,  could  not  be  reviewed  by  him,  as  it  had  not  been 
appealed  from;  and  passing  upon  merits  ot  what  was  left 
of  the  orifi^inal  demand  by  that  judgment,  he  tersely  and  ap- 
propriately said : — "  The  suit  is  for  the  bonus  of  seven-six- 
teenths of  one  cent  from  March,  1876.  From  that  date  to 
the  present  time,  under  ordinances  passed  by  the  city  council, 
the  city  has  collected  all  the  taxes  aue, — $117,910.17, — and  no 
bonus.  The  bonus,  under  the  original  contract,  was  in  lieu  of 
taxation.  The  city  cannot  collect  both  bonus  and  taxes. 
Having  elected  to  collect  the  taxes,  she  cannot  now  sue  for 
the  bonus.  It  has  been  so  decided  by  the  supreme  court. 
There  can  be  no  doubt  that,  as  the  city  had  no  power  to  ex- 
empt from  taxes,  or  agree  legally  to  a  commutation,  the  stip- 
ulation of  exoneration  was  in  contravention  of  law ,  but  it 
does  not  follow  that  therefore  the  city  must  recover  the  bonus. 
The  understanding  was  that  the  bonus  should  be  paid,  provi- 
ded no  taxes  were  demanded.  If  the  condition  upon  which 
the  bonus  was  to  be  paid  be  prohibited,  then  it  is  void,  and 
its  nullity  is  destructive  of  the  contract  upon  it.  The  city, 
therefore,  cannot  recover  both  the  taxes  and  bonus."  We 
think  those  reasons  conclusive,  and  we  adopt  them.  Judg- 
ment affirmed. 
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Arbenz 

V. 

Wheeling  &  Harrisburg  R.  Co. 

{West  Virginia  Supreme  Court  of  Appeals,  September  13,  1889.) 

Street— Power  of  Company  to  Construct  Track  in  Excavation. — Under  the 
provisions  of  the  West  Virginia  statute,  (section  50,  chap.  54.  Code  1887,)  a 
railroad  company,  with  the  assent  of  the  municipal  authorities,  may  con- 
struct and  operate  its  railroad  along  a  public  street  of  a  city,  in  a  cut  or 
excavation  below  the  common  level  of  the  remaining  portion  of  the  street, 
in  such  manner  as  will  appropriate  a  portion  of  the  street  to  the  exclusive 
use  of  the  railroad  company,  provided  such  excavation  does  not  occupy 
the  entire  street,  or  such  considerable  portion  thereof  as  would  substantial- 
ly prevent  the  use  of  the  street  by  the  general  public,  and  provided,  further, 
that  it  does  not  unnecessarily  impair  the  usefulness  of  the  street  as  a  high- 
way for  the  general  public. 

Same — Injunction  at  Suit  of  Abutting  Lot-owneri — The  abuttmg  lot-owners 
on  the  street  so  occupied  by  the  railroad  company,  whether  they  own  the 
fee  in  the  ground  covered  by  the  street  or  not,  will  not  be  entitled  to  en- 
join the  railroad  company  from  making  such  excavation  and  constructing 
Its  road  along  the  street  in  a  careful  and  proper  manner,  unless,  in  doing 
so,  the  injury  to  the  lot-owner  will  be  such  as  will  entirely  destroy  the 
value  of  his  property,  and  therefore  be  equivalent  to  a  virtual  taking  of  it 
by  the  railroad  company.  In  the  case  at  bar  it  is  held  that  there  will  be 
no  such  destruction  of  the  value  of  the  plaintiff's  property  as  will  entitle 
him  to  an  injunction  to  restrain  the  railroad  company  from  constructing 
its  road  until  the  damages  are  ascertained  and  paid,  or  secured  to  be  paicL 

Appeal  from  Circuit  Court,  Ohio  County. 
W,  P.  Hubbard  for  appellant. 
H.  M,  Russell  for  appellee. 

Snyder,  P.— The  Wheeling  &  Harrisburg  Railway  Com- 
pany, a  corporation  chartered  under  the  general  railroad  law 
of  this  state,  by  an  ordinance  adopted  by  the  coun- 
cil^ of  the  city  of  Wheeling  on  January  18,  1889,  ^b-  *^****' 
tamed  the  consent  of  said  city  to  construct  a  branch  railroad 
in  and  upon  certain  streets  of  said  city.  The  ordinance, 
among  otner  things,  authorizes  said  company  to  use  for  the 
construction  and  operation  of  its  road  a  portion  of  Twentieth 
street,  in  the  city.  This  street  runs  east  and  west  near  the 
foot  of  a  hi^h  hill.  It  is  constructively  60  feet  wide,  but,  ow- 
ing to  the  character  of  the  ground  on  which  it  is  located,  onh' 
30  feet  or  less  on  the  north  side  of  it  has  been  graded  an3 
opened  as  a  street,  leaving  a  high  and  almost  perpendicular 
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bluff  on  the  south  side  of  this  grade  near  the  center  of  the 
projected  street.  On  the  north  side  of  this  street,  and  abut- 
ting  upon  it,  are  two  lots  of  land  owned  by  the  plaintiff,  John 
Arbenz,  and  upon  each  of  these  lots  there  is  a  brick  building 
constructed  and  used  for  manufacturing  purposes.  These 
lots  also  abut  on  public  alleys  at  their  respective  ends,  and  on 
Eoff  street,  which  runs  between  them  at  right  angles  to 
Twentieth  street.  The  ordinance  provides  that  the  railroad 
company  may  construct  its  road  in  a  cut  or  excavation  along 
the  bluff  in  said  street,  and  thus  occupy  a  small  portion  of 
the  graded  part  of  the  street  in  front  of  the  plaintiff's  prop- 
erty. The  excavation  to  begin  at  nothing  at  the  eastern  end 
of  said  property,  and  gradually  increase  in  depth  ^oing  west- 
ward, until  at  a  point  beyond  the  said  property  it  will  be  of 
sufficient  depth  to  admit  of  its  being  covered  by  a  roadway 
under  which  defendant's  cars  can  pass.  In  front  of  the  plaint- 
iff's buildings  the  excavation  will  be  an  open  cut  in  the  street, 
inclosed  at  the  top  by  an  iron  railing ;  thereby  separating  the 
railroad  track  from  the  remaining  graded  portion  of  the 
street.  The  facts  in  the  record  show  the  present  graded  por- 
tion of  Twentieth  street  along  the  front  of  this  property  is 
only  about  24  feet  in  width,  and  that  after  the  railroad  is  con- 
structed there  will  still  remain  open  22  feet  of  this  street  be- 
tween plaintiff's  property  and  the  said  iron  railing  on  the  side 
of  the  railroad  track;  thereby  making  it  appear  that  but  2  feet 
of  the  traveled  and  graded  part  of  the  street  will  be  occupied 
by  the  excavation  and  railroad  track.  The  heavy  grade  of 
the  street  at  this  point  renders  it  impracticable  to  construct 
the  railroad  trade  on  the  surface  grade  of  the  street;  and 
therefore,  in  order  to  construct  the  railroad  along  this  street, 
the  excavation  is  a  necessity. 

The  said  railway  company  having  commenced  the  construc- 
tion of  its  road  along  said  street  in  the  manner  aforesaid,  and 
under  the  authority  of  the  aforesaid  city  ordinance,  the  plaint- 
iff filed  his  bill  in  the  circuit  court  of  Ohio  county,  alleging 
the  aforesaid  facts,  among  others,  and  praying  an  injunction 
to  restrain  the  defendant,  the  said  railway  company,  from 
constructing  its  road  along  said  Twentieth  street,  in  front  of 
his  property,  in  the  manner  authorized  by  the  said  ordinance, 
upon  the  ground  that  the  ordinance  was  unauthorized  by  law 
and  void.  The  court  on  March  2,  1889,  awarded  a  prelimi- 
nary injunction.  The  defendant  promptly  answered  the  bill, 
ana  upon  notice  to  the  plaintiff  the  defendant  moved  the 
court  to  dissolve  the  injunction.  This  motion  was  fully  heard, 
and  on  March  9,  1889,  the  court  entered  an  order  overruling 
it,  and  refusing  to  dissolve  the  injunction.  The  defendant 
thereupon  moved  the  court  to  modify  the  injunction  so  as  to 
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permit  the  railroad  company  to  proceed  with  the  construc- 
tion of  its  road,  upon  giving  bond  with  security  to  pay  all 
damages  and  costs  that  the  plaintiff  may  sustain  or  incur  by 
the  construction  of  its  road,  etc.  This  motion  the  court  sus- 
tained, and  the  injunction  was  modified  accordingly.  The 
plaintiff  then  moved  the  court  for  a  rehearing  of  that  part  of 
the  order  modifying  the  injunction;  which  motion  the  court 
granted,  and  postponed  the  argument,  and  the  consideration 
thereof,  to  a  future  day.  Afterwards,  on  April  6,  1889.  the 
court  sustained  said  motion  of  the  plaintiff,  and  set  aside  that 
portion  of  its  order  of  March  9,  1889,  allowing  the  defendant, 
upon  giving  bond,  to  continue  its  work.  From  the  said  order 
of  March  9,  1889,  refusing  to  dissolve  the  injunction,  and  also 
from  said  order  of  April  6,  1889.  setting  aside  the  order 
authorizing  the  defendant  to  give  bond  and  continue  its  work, 
the  defendant  has  appealed  to  this  court.  No  depositions 
were  taken  in  the  cause,  and  consequently  the  only  facts  be- 
fore us  are  those  contained  in  the  exhibits  filed,  the  admis- 
sions in  the  answer,  and  the  allegations  of  the  bill  not  denied 
or  controverted  by  the  answer. 

The  plaintiff  alleged  in  his  bill  several  grounds  for  relief, 
but  one  or  more  of  them  seem  to  have  been  abandoned,  and 
those  argued  and  insisted  upon  in  this  court  may  be  consid- 
ered  as  resting  upon  a  single  proposition,  viz.,  that  the  coun- 
cil of  the  city  of  Wheehng  had  no  legislative  authority  to 
f)ass  the  said  ordinance  of  January  18,  1889,  giving  to  the  de- 
endant,  in  the  manner  before  stated,  the  exclusive  occupancy 
of  a  portion  of  Twentieth  street.  It  is  insisted — First,  that 
such  occupancy,  without  legislative  authority,  would  consti- 
tute a  nuisance,  and  that  such  occupancy,  in  the  absence  of 
legislative  authority,  was  not,  and  could  not  be,  legalized  by 
the  city  ordinance ;  and,  second,  if  it  should  be  held  that  the 
city  had  the  right,  as  between  the  public  and  the  city,  to  pass 
said  ordinance,  then  this  appropriation  of  a  portion  of  the 
street  to  the  exclusive  use  of  the  defendant  would  constitute 
an  abandonment  by  the  city  of  that  portion  of  the  street,  and 
the  same  would  revert  to  the  plaintiff  as  the  owner  of  the  fee. 
I.  It  may  be  conceded  as  a  settled  legal  principle  that,  in 
the  absence  of  legislative  authority  empowering  it  to  do  so, 
a  city  or  other  municipal  authority  cannot  author- 
Aithoritj  of  i2e,  by  ordinance  or  otherwise,  a  private  person  or 
ul^TOropriT  corporation  to  appropriate  a  street,  or  any  part  of 
tioBofrtree't.  it,  SO  as  to  cxclude  the  general  public  from  its  free 
and  unobstructed  use ;  and  that  this  principle  ap- 
plies to  railroad  as  well  as  to  other  corporations.  The  mate- 
rial question,  then,  to  be  now  determined,  is  whether  or  not 
the  city  of  Wheeling  had  legislative  authority  to  grant  to  the 
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defendant  the  use  of  the  street  in  the  manner  it  did  by  said 
ordinance  of  January  18,  1889. 

The  forty.fifth  section  of  the  act  of  March  11,  1836,  incor- 
porating the  city  of  Wheeling^,  provides  as  tollows:     "The 
council  shall  have  authority  within  said  city  to  lay 
out  and  cause  to  be  opened  any  streets,  walks,  alleys,  ^^^  ^^•^f- 
*    *     *    and  to  graduate  any  street,  walk,  alley,     *     *     * 
which  is  or  shall  be  established  within  said  city     *     *     * 
and  generally  to  ordain  and  enforce  such  regulations  respect- 
ing the  same,  or  any  of  them,  as  shall  be  proper  for  the  health, 
interest,  or  convenience  of  the  inhabitants  of  said  city/*     In 
addition  to  this  power  granted  to  the  city  of  Wheeling  by  its 
charter,  the  legislature,  in  section  50  of  chapter  54  of  the 
Code  of  this  state,  has  granted  certain  general  powers  to  the 
defendant  and  other  railroad  corporations,  among  which  are 
the  following:     **  To  lay  out  its  road,  not  exceeding  one  hun- 
dred feet  in  width,  and  to  construct  the  same;  and,  for  the 
purpose  of  excavations  and  embankments,  to  take  as  much 
more  land  as  may  be  necessary  for  the  proper  construction, 
repair,  and  security  of  the  railroad.     *     *     *     To  change  the 
grade  or  location,     *     *     *     and  to  adopt  a  new  line,  loca- 
tion, or  route  for  the  same,  for  the  purpose  of  avoiding  annoy- 
ance to  public  travel,  or  dangerous  or  difficult   curves   or 
grades,  or  unsafe,  impracticable,  or  unsubstantial,  or  expensive 
or  otherwise  undesirable  locations,  routes,  grounds,  or  foun- 
dations, or  for  other  reasonable  cause.     *     *     *     To  con- 
struct its  railroad  across,  along,  or  upon  any  stream  of  water, 
watercourse,  street,  highway,  road,  turnpike,  or  canal  which 
the  route  of  such  railroad  snail  intersect  or  touch;  but  such 
corporation   shall  restore   the  stream,   water-course,  street, 
highway,  road,  turnpike,  or  canal,  thus  intersected  or  touched, 
to  its  former  state,  or  to  such  state  as  not  unnecessarily  to 
have  impaired  its  usefulness,  and  to  keep  such  crossing  in  re- 
pair.    Nothing  in  this  chapter  contained  shall  be  construed 
to     *     *    *    authorize  the  construction  of  any  railroad  upon 
or  across  any  street  in  the  inhabited  portion  of  the  city,  or 
incorporated  town  or  village,  without  the  assent  of  the  cor- 
poration of  such  city,  town,  or  village." 

It  will   be  observed  that  the  same  section  of  this  statute 
which  provides  for  the  construction  of  a  railroad  along  or  up- 
on a  street,  and  the  establishment  of  its  grade,  also 
provides  for  the  making  of  excavations  and  embank-  Newwityof 
ments  where  "necessary  for  the  proper  construe-  «^«t«»'*«s 
tion,  repair,  and  security  of  the  railroad  ;*'  and  also  Jiralr^^oi^ 
the  provision  which  declares  that  the  street  inter-  dttioa. 
sected  or  touched  shall  be  restored  "  to  its  former 
state,"  '*  or  to  such  state  as  not  unnecessarily  to  have  impaired 
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its  usefulness/*  The  clear  and  necessary  implication  of  this 
language  is  that  the  legislature  intended  to  authorize  the 
construction  of  a  railroad  along  or  upon  a  street  in  such  man- 
ner that  it  would  be  impracticable  to  restore  the  street  to  its 
former  state.  Unless  such  was  the  purpose,  the  alternative 
provision,  limiting  the  duty  of  restoring  the  street,  would  be 
without  meaning  or  effect.  In  such  cases  the  requirement  is 
simply  that  there  shall  be  no  unnecessary  impairment  of  the 
usefulness  of  the  street.  Xny  necessary  impairment,  whether 
much  or  little,  which  is  required  for  the  proper  construction 
of  the  railroad,  is  authorized  by  the  statute.  The  only  limita- 
tion is  that  there  must  be  no  unnecessary  impairment  or  in- 
terference with  the  street.  The  facts  in  the  case  before  us 
certainly  do  not  show  that  the  power  granted  to  the  defend- 
ant by  the  city  of  Wheeling  authorizes  it  to  unnecessarily 
impair  or  interfere  with  the  usefulness  of  Twentieth  street. 
The  evident  purpose  of  this  provision  is  that  the  ordinary 
use  of  the  street  or  highway  should  not  be  stopped  by  the 
railroad,  but  that  its  contmuance  should  be  provided  for, 
when  necessary,  by  alteration  in  the  street  itself,  which  should 
increase  the  impediment  and  inconvenience  of  travel  upon  it 
as  little  as  possible.  It  is  obvious  that  in  many  cases  this 
would  be  necessary,  because  from  the  nature  of  the  work  it 
is  important  and  often  necessary  that  the  railroad  should  be 
kept  on  a  given  level,  and  not  be  raised  so  as  to  adapt  it  to 
the  existing  levels  of  the  street.  Newburyport  Turnpike  Co. 
V,  Eastern  R.  Co.,  23  Pick.  (Mass.),  326;  Baltimore  &  O.  R. 
Co.  V,  Wheeling  &  Ky.  R.  Co.,  17  W.  Va.,  syllabus  17,  pp. 
813,  852,  10  Am.  &  Eng.  R.  Cas.  444. 

It  is  insisted  for  the  appellee,  and  it  is  unquestionably  true, 
that  corporations,  whetner  railroad  or  municipal,  have  only 

the  powers  conferred  upon  them  by  their  charters 
cor^nitioiiii.    ^^  ^^^  general  statutes  applicable  to  them;  and 

these  powers  are  only  such  as  are  granted  in  ex- 
press words,  those  necessarily  and  fairly  implied  in  the  pow- 
ers expressly  granted,  and  those  indispensable  to  the  declared 
objects  of  the  corporation.  Charleston  v.  Reed,  27  W.  Va. 
681  ;  Gas  Co.  v,  Parkersburg,  30  W.  Va.  435, 439.  While  this 
is  the  established  rule  in  respect  to  the  powers  of  corpora- 
tM:)ns,  it  is  equally  true  and  well  established  that  power  to  do 
an  act  carries  with  it  the  authority  to  do  it  in  a  mode  that  is 
just,  reasonable,  and  practicable,  taking  into  consideration 
the  peculiar  circumstances  of  each  case.  Alabama  G.S.  R.Co.f. 
South  cSl  North  Ala.  R.  Co.,  84  Ala.  570.  The  legislature  may 
well  be  careful  in  delegating  powers  to  corporations;  but 
when  it  does  grant  powers  it  must  be  presumed  to  grant 
them  with  confidence  in  the  judgment  and  discretion  of  the 
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corporation,  allowing  all  that  freedom  in  the  choice  of  means 
proper  to  attain  the  desired  end  which  is  needed  to  insure' 
success.  In  respect  to  the  limited  powers  of  congress  under 
the  federal  constitution,  the  supreme  court  of  the  United 
States  held :  **  If  the  end  be  legitimate,  and  within  the  scope 
of  the  constitution,  all  the  means  which  are  appropriate, 
which  are  plainly  adapted  to  that  end,  and  which  are  not 
prohibited,  may  be  constitutionally  employed  to  carry  it  into 
eflfect."  McCulloch  v,  Maryland,  4  Wheat.  (U.  S.)  316;  Gib- 
bons  V.  Ogden,  9  Wheat.  (LJ.  S.)  1.  Every  grant  of  power  is 
intended  to  be  efficacious  and  beneficial,  and  to  accomplish 
its  declared  object,  and  carries  with  it  such  incidental  pow- 
ers as  are  requisite  to  its  exercise.  If,  then,  the  exercise  of 
the  power  granted  draws  after  it  a  necessary  consequence, 
the  law  contemplated  that  consequence.  Inhabitants  of 
Springfield  v,  Connecticut  Riv.  R.  Co.,  4  Cush.  (Mass.),  63,  72. 
It  must  be  conceded  that  the  legislature,  by  the  statute 
above  quoted,  has  in  express  words  granted  to  railroad  com- 
panies the  power  to  construct  roads  along  or  upon 
the  streets  of  a  city.  It  must  also  be  conceded  as 
facts  well  known  to  the  legislature,  and  of  which 
we  may  take  judicial  notice,  that  West  Virginia  is 
a  mountain  state,  and  that  many  of  the  streets  of 
its  cities,  towns,  and  villages  are  upon  hilly  ground, 
and  their  grades  uneven  and  steep.  The  grade  of  a  railroad 
necessarily  embraces  considerations  of  convenience,  expense, 
and  facility  of  construction  and  operation,  and  is  fixed  at  a 
particular  point  with  reference  to  grades  at  other  points.  It 
IS  therefore  not  only  proper  and  reasonable,  but  almost  indis- 

{)dnsable,  that  railroad  companies  should  be  allowed  a  very 
arge  discretion  in  the  location  and  fixing  the  grades  of  their 
roads.  It  seems  to  me  to  be  a  fair  presumption  that,  when 
the  legislature  granted  to  railroad  companies  the  right  to  oc- 
cupy and  use  the  streets  of  cities,  towns,  and  villages  of  this 
state,  it  intended  that  they  should  have  the  privilege  of  con- 
structing their  roads,  to  a  large  extent,  in  their  own  way,  and 
of  passing  along  and  upon  or  crossing  the  street,  over,  under, 
or  at  grade,  provided  they  shall  not  unnecessarily  impair  the 
usefulness  of  the  street,  reople  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  74  N.  Y.  302;  Adams  z;.  Saratoga  &  W.  R.  Co.,  11 
Barb.  (N.  Y.),  414,  450.  This  construction  of  our  statute  is 
greatly  strengthened  by  the  qualification  therein  which  pro- 
hibits railroads  from  occupying  any  street  without  the  assent 
of  the  municipal  authorities.  It  is  very  safe  to  assume  that 
the  city  authorities  will  be  careful  to  protect  their  streets 
from  any  improper  use  by  a  railroad  company;  and  that,  in 
giving  their  assent  to  the  use  of  a  street,  they  will  do  so  in 
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such  manner  as  will  in  the  least  possible  degree  impair  its 
usefulness.  It  is  certainly  possible  that  under  some  circum- 
stances it  may  be  more  practicable  and  cause  less  inconven- 
ience  to  the  public,  and  do  less  injury  to  the  abutting  lot- 
owners,  to  allow  the  railroad  to  occupy  a  portion  of  the  street 
at  a  grade  below  or  above  the  grade  used  by  the  general  pub- 
lic, than  would  be  the  case  if  the  grade  of  the  street  was 
changed  by  lowering  or  elevating  it  to  the  necessary  grade 
of  the  railroad.  Therefore,  unless  it  clearl^^  appears  that  the 
municipal  authorities  have  abused  their  discretion  by  allow- 
ing such  occupation  of  the  street  as  will  unnecessarily  impair 
its  usefulness,  it  seems  to  me  it  would  be  very  unwise  and 
improper  for  the  courts  to  undertake  to  supervise  their  action. 
Plant  V.  Long  Island  R.  Co.,  10  Barb.  (N.  Y.),  26. 

It  is  contended,  however,  for  the  appellee,  that  by  the  use 
of  the  words  "  across,  along,  or  upon,"  in  the  statute,  the  leg- 
islature intended  to  limit  and  restrict  the  grant  so  that  the  rau- 
road  should  be  upon  the  surface  at  a  common  level  with  the 
rest  of  the  street,  in  order  that  the  public  may  use  the  entire 
street  at  all  times,  except  when  trams  are  passing ;  and  that 
this  restriction  was  designed  to  prohibit  the  railroad  from  the 
exclusive  occupation  of  any  part  of  the  street.  It  is  claimed 
that  the  words  "across,  along,  and  upon"  must  be  applied  dis- 
tributively  to  the  words  "  stream  of  water,  water-course,  street, 
highway,  etc. ;  that  the  word  "  along  "  should  be  referred  to  a 
"  stream  of  water  or  water-course,"  and  means  along  the  side 
of  the  stream  ;  while  the  word  "  upon  *'  must  be  referred  to  a 
"  street  or  highway,"  and  means  upon  the  surface  of  the  street. 
In  support  of  this  construction,  we  are  referred  to  the  cases  of 
Stevens  z/.  Erie  R.  Co.,  21  N.J.  Eq.  259;  Stevens z^.  Paterson  &  N. 
R.Co.,  34  N.  J.  Law,  532.  These  authorities  simply  show  that 
the  context  of  the  New  Jersey  statute  authorizing  a  railroad 
company  to  construct  its  roaa  along  a  river  did  not  authorize 
it  to  construct  its  road  in  or  upon  the  river,  but  alongside  of 
it ;  because  to  construct  the  road  in  the  river  would  require 
the  filling  in  of  the  river-bed,  which  it  had  no  authority  to  do. 
There  were  other  considerations  in  this  case  that  controlled 
the  action  of  the  court  which  are  wanting  in  the  case  at  bar. 
The  word  **  along,"  used  with  reference  to  a  street,  could  not, 
in  our  statute,  mean  "  along  the  side  "  of  the  street,  because 
such  meaning  would  confer  no  right  whatever  in  respect  to 
the  street,  but  would  leave  the  railroad  to  make  its  wB.y  through 
the  adjoining  lots  owned  by  private  individuals,  without  the 
consent  of  the  city,  or  any  aid  from  this  statute.  Heath  v. 
Des  Moines  &  St.  L.  R.  Co.,  61  Iowa,  11,  10  Am  &  Eng.  R.  Cas. 
313.  The  word  "upon,"  in  this  statute,  does  not  necessarily 
mean  upon  the  common  grade  of  the  street.     In  order  to  thus 
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confine  its  meaning,  we  must  imply  the  words  "  level  with 
the  surface."  There  is  nothing  in  the  context  to  require,  or 
even  to  justify,  this  implication. 

For  the  reasons  before  stated,  I  am  of  opinion  the  words 
*'  along  or  upon,"  employed  in  the  statute,  must  be  construed 
with  reference  to  the  context  and  the  subject  in  controversy, 
and  when  so  fairly  construed  in  respect  to  -a,  case  such  as  the 
one  now  under  consideration,  they  must  be  understood  to 
mean  along  in  the  street,  at,  above,  or  below  the  common  level 
of  the  existing  or  changed  surface  of  the  street,  accordingly 
as  the  particular  facts  and  circumstances  may  require.     But 
I  am  01  opinion  that  this  statute  does  not  authorize  the  occu- 
pancy by  a  railroad,  for  its  exclusive  use,  of  the  entire  street, 
or  of'^such  considerable  portion  of  it  as  would  substantially 
prevent  the  use  of  it  by  the  general  public,  notwithstanding 
such  exclusive  use  may  be  expressly  authorized  by  the  city 
authorities.     Whefe  tne  railroad  occupies  a  different  grade, 
either  in  an  excavation  below,  or  upon  an  embankment  above, 
the  general  surface  or  grade  of  the  street,  it  necessarily  has 
the  exclusive  use  of  the  portion  of  the  street  so  occupied  by 
it.     The  use  of  the  word  **  unnecessarily,"  in  the  statute,  clearly 
implies  that  the  usefulnes  of  the  street  may  be  to  some  extent 
impaired ;  but  this  certainly  does  not  mean  that  the  street 
should  be  rendered  useless.     The  streets  of  cities  are  public 
highways,  and,  as  such,  under  the  control  of  the  state  alone,  and 
the  state  may  grant  the  use  of  them  against  the  will  of  the  mu- 
nicipality.    The  city  alone  cannot  grant  to  a  railroad  the  priv- 
ilege of  using  its  streets,  as  the  power  is  in  the  legislature. 
The  legislature  may  discontinue  the  use  of  streets  without 
restraint  from  private  citizens  claiming  to  be  interested  in  the 
continuance  of  the  street,  as  adjoining  owners  or  otherwise. 
The  control  of  city  streets  may  oe  properly  delegated  to  the 
city  authorities,  with  discretion  to  impose  conditions  on  the 
use  of  the  street ;  but  the  power  is  not  in  the  city,  unless  ex- 
pressly delegated.     Mills,  Em.   Dom.  §  202  ;  Covington  St. 
R.  Co.  V.  City  of  Covington,  9  Bush  (Ky.),  127.     In  the  case 
before  us  it  appears  that  Twentieth  street  is  not  materially 
obstructed,  nor  is  its  usefulness  unnecessarily  or  unreasonably 
impaired.     The  facts  show  that  the  present  width  of  the 
graded  portion  of  the  street  in  front  of  the  plaintiff's  property 
IS  only  24  feet,  and  that  after  the  proposed  excavation  is  made 
for  the  defendant's  railroad  the  unobstructed  portion  of  the 
street  will  still  be  22  feet ;  thus  showing  that  but  2  feet  of  the 
present  open  and  graded  part  of  the  street  will  be  occupied 
Dy  the  railroad.     As  before  stated,  there  is  nothing  in  the  rec- 
ord of  this  case  to  show  that  this  is  either  an  unnecessary  or 
unreasonable  appropriation  or  use  of  the  street ;  and  there- 
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fore  we  must  hold  that  it  is  authorized  by  the  statute,  and  the 
use  and  occupation  of  it  by  the  railroad  company  in  the  man- 
ner aforesaid  will  not  constitute  a  nuisance.  Perry  r,  Ala^ 
bama,etc.  R.  Co.,  55  Ala.  413 ;  2  Dill.  Corp.  §  71 1,  (564.) 

2.  After  what  has  been  said  in  the  preceding  portion  of 
this  opinion,  very  little  discussion  is  required  to  show  the  un- 
tenabfeness  of  the  second  proposition  of  the  appel- 
AbMidoBment  jee,  viz.,  that  the  appropriation  of  a  portion  of 
ll^mlnt  111  Twentieth  street  by  the  city  to  the  exclusive  use 
■tmt.  of  the  railroad  constitutes  an  abandonment  by  the 

city  of  its  easement  in  that  portion  of  the  street,  and 
consequently  the  title  reverts  to  the  plaintiff  as  the  owner  of 
the  fee.  It  might  be  a  sufficient  answer  to  this  claim  to  urge 
that  the  record  does  not  show  that  the  plaintiff  is  the  owner 
of  the  fee  in  this  street.  It  is  true,  }iis  bill  avers  that  he  is 
such  owner ;  but  the  answer  of  the  defendant  denies  this 
averment,  and  there  is  no  proof  to  sustain  it.  But  for  present 
purposes  we  will  assume  that  the  plaintiff  is  the  owner  of  the 
fee  m  the  street,  subject  to  the  easement  in  the  public.  The 
use  by  a  railroad,  under  legislative  authority,  of  the  street  of 
a  city,  in  its  ordinary  use  as  a  means  of  travel  and  transporta- 
tion, is  not  an  abandonment  or  perversion  of  the  street  from 
its  original  purposes.  Time,  the  unerring  test  in  the  utilization 
of  new  discoveries,  has  demonstrated  that  long  and  connect- 
ing lines  of  railroad  greatly  facilitate  and  cheapen  transport- 
ation. To  construct  and  operate  such  lines,  it  is  necessary 
that  cities  shall  be  traversed  by  them.  The  city  is  necessarily 
traversed  by  and  through  its  streets,  and  by  laying  a  railroad 
track  through  or  along  a  public  street  the  use  ancT comfort  of 
the  latter  as  a  highway  must  be  somewhat  impaired.  When 
this  is  done  under  proper  authority,  it  is  but  the  assertion  of 
so  much  of  the  sovereign  power  and  discretion  by  which  one 
right  or  easement  is  abridged  in  its  enjoyment  that  the  pub- 
lic may  have  another  deemed  to  be  of  greater  value.  Perry 
7'.  Railroad  Co.,  55  Ala.  413,  424;  Porter  v.  Railroad  Co.,  33 
Mo.  128.  This  doctrine  is  especially  true  in  this  state,  because 
our  constitution  (article  11,  §  9),  expressly  declares  that  all 
railroads  shall  be  public  highways,  free  to  all  persons  for  the 
transportation  of  their  persons  and  property.  The  use  of  a 
street,  therefore,  in  this  state,  by  a  railroad  for  its  track,  is 
not  an  adandonment  of  the  easement,  but  simply  the  imposi- 
tion of  an  additional  servitude  for  the  benefit  of  the  public. 

All  the  questions  involved  in  this  case  were  necessarily  de- 
cided by  this  court  in  Spencer  v.  Point  Pleasant  &  O.  R.  Co,, 
23  W.  Va.  406,  21  Am.  &  Eng.  R.  Cas.  478.  In  that  case,  how- 
ever, no  question  was  raised  as  to  the  right  of  the  railroad 
company  to  occupy  the  street ;  and  therefore,  in  deference 
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to  the  very  earnest  and  ingenious  argument  of  the  counsel  for 
the  appellee,  I  have  deemed  it  proper  to  consider,  as  I  have 
done,  the  grounds  upon  which  that  rieht  is  founded.     But 
while  the  right  was  conceded,  and  not  discussed,  in  that  case, 
it  was  involved,  and  of  necessity  decided.     There  the  railroad 
company,  with  the  consent  of  the  municipal  authority,  con- 
structea  along  in  the  center  of  one  of  the  public  streets  of  the 
town  an  approach  to  a  railroad  bridge,  consisting  of  trestle- 
work  and  masonry,  upon  which  the  track  of  the  railroad  was 
laid  several  feet  above  the  surface  or  common  level  of  the 
street.     Spencer,  an  abutting  lot-owner,  sought  by  injunction 
to  restrain  the  railroad  coippany  from  constructing  its  ap- 
proach in  front  of  his  lot  until  compensation  should  first  have 
been  made  to  him  as  the  owner  of  the  fee  in  the  street.     This 
court  decided  that  such  use  and  occupation  of  the  street  by 
the  railroad  company  was  not  a  taking  of  the  plkintiflF's  prop- 
erty, and  that  he  was  not  entitled  to  an  injunction  to  prevent 
the  construction  of  said  approach  until  the  damages  he  might 
sustain  should  be  ascertained  and  paid.     The  second  and  sixth 
points  in  syllabus  of  that  case  are  as  follows :    "  (2)  If  a  rail- 
road company,  without  taking  the  land,  damages  it  by  the 
construction  of  its  road,  the  Owner  of  such  land  cannot,  as  a 
matter  of  right,  enjoin  said  company,  so  proceeding  with  the 
construction  of  its  road,  till  such  damages  are  ascertained  and 
paid  ;  for  section  9  of  article  3  of  our  constitution,  while  it 
gives  a  right  in  such  cases  to  recover  of  a  railroad  comp  my 
such  damages  in  an  action  at  law,  does  not  give  a  right  to  such 
injunction,  as  it  does  not  require  such  damages  to  be  paid,  or 
secured  to  be  paid,  before  such  damages  actually  arise  by  the 
construction  of  the  road."     "  (6)  But  such  lot-owners,  w  hether 
they  own  such  fee  in  the  street  or  not,  may,  by  an  action  at 
law,  recover  of  such  railroad  company  such  damages  as  they 
might  have  recovered  in  a  common-law  suit,  had  the  railroad 
company  built  its  road  in  said  street  without  proper  authority  ; 
for  while  such  railroad  company  has  built  its  road  by  proper 
authority,  conferred  directly  by  the  legislature,  or  by  a  town 
council  authorized  so  to  do  by  the  legislature,  it  cannot  be 
regarded  as  committing  a  nuisance  in  so  building  its  road,  and 
using  it  in  a  careful  and  proper  manner.     Yet,  under  section 

?of  article  3  of  our  constitution,  said  railroad  company  is  Ha- 
le for  the  permanent  damages  it  inflicts  on  such  adjoining 
lots,  in  the  same  manner  as  if  it  had  built  its  road  without  such 
proper  authority ;  but,  after  it  has  been'once  sued  for  such 
damages,  it  is  not  liable  to  be  sued  for  the  nuisances  which 
necessarily  result  from  the  running  of  its  cars  through  such 
street,  for,  in  so  doing,  it  is  only  exercising  its  rights,  and  is 
not  committing  a  nuisance."     The  only  qualification  of  the 


294        ARBENZ  V.   WHEELING  &  HARRISBURG  R.   CO.      [VOL.  40 

fijeneral  rule  thus  announced  is  that  when  the  property  of  the 
lot  or  land  owner,  though  not  actually  appropriated  by  the 
railroad  company  for  its  uses,  is  nevertheless  as  effectual!}^  de- 
stroyed in  value  as  if  it  had  been  in  fact  taken  by  the  company 
for  the  construction  of  its  road,  the  owner  of  the  property  so 
destroyed  may  obtain  an  injunction  to  restrain  the  company 
until  the  damages  are  paid,  or  secured  to  be  paid.  Mason  v. 
Harper'sFerry  Bridge  Co.,  17  W.  Va.  396. 

In  the  case  before  us,  whatever  may  be  the  character  and 
extent  of  the  damage  to  the  property  of  the  plaintiff  by  the 
construction  and  operation  of  the  railroad  in  the 
fl^Vr  toh!^  manner  proposed  by  the  defendant,  it  is  quite  cer- 
iametiom.  tain  that  it  will  not  amount  to  such  an  absolute  de- 
struction of  the  value  of  the  property  as  will  be 
equivalent  to  a  virtual  taking  of  it ;  and  therefore,  according 
to  the  decisicJn  of  this  court  m  the  aforesaid  case  of  Spencer 
V.  Point  Pleaant&  O.  R.  Co.,  the  plaintiff  was  not  entitled  to  an  in- 
junction to  restrain  the  defendant  from  the  construction  of  its 
road  along  Twentieth  street  in  the  manner  it  claims  the  right  to 
do  in  its  answer,  and  consequently  the  circuit  court  erred  in 
refusing  to  wholly  dissolve  the  injunction.  The  questions  as 
to  whether  or  not  the  plaintiff  is  entitled  to  damages  for  the 
injury,  if  any,  done  to  nis  property  by  the  construction  and 
operation  of  the  defendant's  railroad  along  Twentieth  street, 
or  the  extent  of  said  injury,  and  the  amount  of  said  damages, 
do  not  arise  in  this  suit ;  because,  for  the  reasons  before  stated, 
his  redress  for  such  injury,  and  the  recovery  for  such  dama- 

fes,  must  be  sought  by  him  in  a  proper  action  at  law,  after 
e  has  sustained  the  damages  by  the  actual  construction  of 
the  railroad.  It  necessarily  follows  from  this  conclusion  that 
the  circuit  court  also  errea  by  its  order  of  April  6,  1889,  set- 
ting aside  the  order  of  March  9,  1889,  modifying  the  injunc- 
tion so  as  to  allow  the  defendant  to  proceed  with  the  con- 
struction  of  its  road  upon  giving  bond,  etc.  The  injunction 
itself  being  improper,  every  act  or  order  suspending  its  oper- 
ation  or  destroying  its  effect  would  diminish  the  error ;  while 
the  setting  aside  of  such  order  would,  of  course,  prejudice 
the  right,  and  increase  the  wrong. 

For  the  reasons  aforesaid,  1  am  of  opinion  that  so  much  of 
the  aforesaid  order  of  March  9,  1889,  as  overruled  the  de- 
fendant's motion  to  dissolve  the  injunction,  and  the  whole  of 
said  order  of  April  6,  1889,  should  be  reversed;  and,  this 
court  proceeding  to  enter  such  order  and  decree  as  the  cir- 
cuit court  should  have  entered,  it  is  ordered  that  the  injunc- 
tion awarded  the  'plaintiff  on  March  2,  1889,  be  wholly  dis- 
solved and  the  plaintiff's  bill  be  dismissed,  with  costs. 
Green,  English,  and  Brannon,  J.  J.,  concurred. 
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Construction  of  Railroad  in  Street — Rightof  Lot*ownerto  Maintain  Eject- 
ment.— The  Atchison  town  company  platted  a  tract  of  land  lying  on  the 
west  bank  of  the  Missouri  river  for  a  town  site,  indicating  on  the  plat  that 
there  was  a  street  along  the  river,  but  failing  to  show  the  width  of  the 
street,  or  to  indicate  by  figures  the  dimensions  of  the  lots  and  blocks  front- 
ing thereon.  Subsequently,  under  authority  of  the  legislature,  a  highway  of 
a  specified  width  was  established  along  the  river,  within  the  limits  of  the 
city,  and  thereafter  the  city  authorized  a  railroad  company  to  construct  and 
maintain  a  railroad  upon  the  highway  so  established,  which  was  done.  Tke 
ground  occupied  by  the  company  does  not  extend  beyond  the  limits  of  the 
highway  and  the  occupancy  of  the  highway  by  the  railroad  company  has 
continued  from  that  time  until  the  present.  An  owner  of  a  lot  frpnting  on 
the  street  claimed  that,  according  to  the  plat  and  dedication,  the  railroad 
company  was  occupying  a  portion  of  his  lot,  and  brought  an  action  to  eject 
it  theretrom.  Held,  that,  as  the  railroad  was  constructed  upon  a  highway  or 
street  of  the  city  established  as  aforesaid,  and  was  laid  thereon  by  author- 
ity of  the  city,  the  action  of  ejectment  could  not  be  maintained.  Atchison  & 
^^ebraska  R.  Co.  v.  Manley.  Kan.  Sup.  Ct..  Nov.  9, 1889.  Johnston,  J.,  who 
delivered  the  opinion  of  the  court,  said  :  "From  the  facts  disclosed  in  the 
record,  it  must  be  held  that  a  street  66  feet  in  width  was  legally  established 
upon  the  levee.  While  the  fee  of  the  street  was  in  the  county,  the  control 
of  the  same  was  in  the  city,  and  it  was  within  the  power  of  the  city  to  grant 
to  the  railroad  company  the  right  to  construct  and  operate  its  road  over 
this  levee  or  street.  Atchison  &  N.  R.  Q>.  v.  Garside,  10  Kan.  552.  There 
is  no  claim  that  the  road  was  not  constructed  in  a  legal  and  proper  manner, 
as  the  ordinanceof  the  city  provided ;  but,  this  bein^  an  action  of  ejectment 
the  right  to  recover  damages  for  such  failure  is  not  involved.  According  to 
the  testimony  and  findings  the  railroad  is  laid  upon  an  established  street 
within  the  city.  In  pursuance  of  ample  power  conferred  upon  the  com- 
pany by  the  city  to  occupy  and  use  the  street  for  this  public  purpose,  and 
as  this  occupancy  and  use  has  never  been  abandoned,  it  follows  that  Man- 
ley  cannot  maintain  an  action  to  dispossess  or  eject  the  company  from  the 
street  so  occupied." 


Griffin 

V. 

Shreveport  &  A.  R.  Co. 

{Louisiana  Supreme  Court,  October  TertHy  1889.) 

Eminent  Domain— Compensation  for  Consequentiai  Damages — Louisiana 
Constitution. — Under  article  1 56  of  the  Louisiana  constitution,  providing 
that  "  private  property  shall  not  be  taken  nor  damaged  for  public  purposes 
without  just  and  adequate  compensation  first  paid,  it  is  not  necessary  to 
establish  an  actual  trespass  or  physical  taking  of  the  property  itself.  It 
suffices  if  the  property  has  been  substantially  damaged  by  the  public  work. 

Same — Obstruction  of  Access  to  Property. — When  a  railroad  company 
builds  in  a  public  street  an  elevated  embankment  for  its  roadbed,  the  effect 
of  which  is  to  seriously  impair  and  obstruct  the  access  to  plaintiff's  prop* 
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erty,  and  to  impair  its  value,  it  is  not  protected  from  responsibility  by 
showing  corporate  authority  for  the  work. 

Appeal  from  District  Court,  Parish  of  Caddo. 
Alexander  &  Blanc  hard  for  appellant. 
Land  &  Land  for  appellee. 

Fenner,  J. —  The  plaintiff  claims  damages  in  the  sum  of 
$10,000.  being  the  amount  of  diminution  of  the  market* value 
of  ner  property  occasioned  bv  the  construction  by 
CftMiUtod.  defendant  of  elevated  embankments  for  the  la^nng 
of  its  tracks  along  streets  contiguous  to  said  property,  and 
several  feet  above  the  grade  of  said  streets,  the  effect  of 
which  is  to  obstruct  and  partially  to  cut  off  access  thereto. 
The  answer  of  defendant  admits  the  building  of  the  embank- 
ments and  tracks,  bub  avers  that  said  constructions  were 
made  under  authority  of  the  council  of  the  city  of  Shreve- 
port ;  that  therefore  it  acted  in  exercise  of  a  legal  right,  with 
due  care  and  caution,  and  is  not  liable  for  any  resulting  dam- 
age to  plaintiff. 

The  article  156  of  the  present  constitution  of  this  state  pro- 
vides :  "  Privatejproperty  shall  not  be  taken  nor  damaged  for 
public  purposes  without  just  and  adequate  compen- 
compeHMtioH  sation  hrst  paid.*'     A  similar  article  in  the  consti- 


qmHUaTtom-  tution  of  the  State  of  Illinois  has  recently  passed 
asw.  under  the  review   of  the  supreme   court  of  the 

United  States,  and  it  was  held  that  under  such 
provisions  a  recovery  may  be  had  in  all  cases  where  private 
property  has  sustained  a  substantial  injury  from  the  making 
and  use  of  a  public  improvement,  whether  the  damage  be 
direct,  as  when  caused  by  trespass  or  physical  invasion  of  the 
property,  or  consequential,  as  in  diminution  of  its  market 
value.  Chicago  v.  Taylor,  125  U.  S.  161,  22  Am.  &  Eng. 
Corp.  Cas.  384.  The  opinion  is  well  considered,  and  con- 
forms to  the  rulings  of  the  supreme  court  of  Illinois  on  the 
same  subject.  Rigney  v.  Chicago,  102  111.  64;  Chicago  &W. 
I.  R.  Co.  2^  Ayres,  106  111.  518,  14  Am.  &  Eng.  R.  Cas.  152. 
The  doctrine  seems  to  us  clearly  correct,  and  we  adopt  it. 
It  follows  that  the  authorization  by  the  city  of  Shreveport 
cannot  avail  to  protect  the  defendfant.  Had  the  city  itself 
done  the  work,  it  would  have  been  responsible. 

There  is  no  serious  conflict  in  the  evidence  on  the  point 
that  the  embankments  do  materially  obstruct  access  to  plaint- 
iff's property,  and  impair  the  convenience  of  its 
of^acceMuT  "^^  ^^  ^  cotton  warehousc,  for  which  it  is  con- 
propertj.  structed.  We  are  not  concerned,  in  this  case,  with 
the  character  and  extent  of  the  consequential  dam- 
ages for  which  a  party  may  be  entitled  to  recover  in  such 
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case.  The  plaintiff  has  herself  confined  her  demand  to  the 
diminution  m  the  market  value  of  her  property,  and  the  au- 
thorities quoted  leave  no  doubt  that  this  is  a  recoverable 
element  of  damage. 

There  is  really  but  one  controvertible  question  in  the  case, 
viz.,  the  quantum  of  damag^es.  The  case  was  tried  ^before  a 
jury,  which  heard  the  testimony,  viewed  the  locus 
inquoy  and  returned  an  apparently  unanimons  ver-  2»^"*^' 
diet  for  $1,625.  A  motion  was  made  for  a  new 
trial,  and  the  judge  rendered  a  written  opinion  refusing  it,,  in 
which  he  says  the  jury  was  an  intelligent  one,  and  announces 
his  own  approval  of  tneir  verdict.  We  have  carefully  read 
and  considered  the  testimony,  which  is  conflicting  and  con- 
tradictory in  the  estimates  of  the  effect  of  the  works  upon 
the  value  of  the  property.  While  we  are  not  bound  by  the 
findings  of  a  jury,  even  on  questions  of  fact  or  of  damage, 
and  do  not  hesitate  to  reverse  them  when  manifestly  errone- 
ous or  excessive,  yet  we  give  them  the  weight  to  which  they 
are  justly  entitled,  and  do  not  lightly  disturb  them.  We  can 
find  no  warrant  to  reverse  the  verdict  in  this  case,  which  is 
moderate  in  amount,  and  fully  sustained  by  numerous  wit- 
nesses, though  contradicted  by  others.    Judgment  affirmed. 

Eminent  Domain — Compensation  for  Consequential  Injuries.— See  Shep- 
herd V,  Baltimore  &  O.  R.  Co.,  (U.  S.)  38  Am.  &  Eng.  R.  Cas.  437,  note 
443- 


Jackson. 

V. 

Kiel. 

{Colorado  Supreme  Courts  November  i,  1889.) 

Construction  of  Railroad  in  Street— Compensation  for  Obstruction  of  Ac- 
cess.— Where  the  ingress  and  egress  to  and  from  plaintiff's  property  is 
.solely  by  means  of  the  intersection  of  a  street  with  the  street  upon  which 
his  property  fronts,  the  latter  street  extending  only  a  short  way  beyond  it, 
he  is  entitled  to  compensation  from  a  railroad  company  for  Iceeping  con- 
tinually standing  upon  its  tracks  and  near  the  intersection,  a  number  of 
freight  cars  which  completely  cut  off  plaintiff's  ingress  and  egress  to  and 
from  his  property. 

Same — Measure  of  Damages— Instruction. — Ordinarily,  the  measure  of 
damages  for  the  destruction  of  plaintiff's  ingress  and  egress  to  and  from  his 
property,  is  the  difference  in  rental  value  occasioned  by  the  destruction, 
though  under  some  circumstances  the  recovery  may  be  greater,  and  the 


298  JACKSON  V.   KIEL.  [VOL.  40 

railroad  company  cannot  complain  of  an  instruction  authorizing  the  jury  to 
return  a  verdict  for  the  difference  in  rental  value. 

Appeal  from  Superior  Court  of  Denver. 

Kiel,  plaintiff  below,  is  the  owner  in  fee  of  lot  3,  block  36, 
West  Denver.  This  lot,  upon  which  is  erected  four  dwelling- 
houses,  with  fences,  out-buildings,  etc.,  fronts  a  distance  of 
66  feet  on  Tenth  street.  Wyncoop  street,  which  intersects 
Tenth  street  132  feet  soutli-easterly  of  plain tiflTs  lot,  furnishes 
the  only  approach  thereto ;  Tenth  street  terminating  a  few 
feet  beyond,  and  there  being  no  connecting  street  or  alley 
in  the  opposite  direction.  The  Denver  &  Rio  Grande  Rail- 
way Company  erected  its  railroad  track  alonc^  Wyncoop 
street,  through  the  space  of  intersection  with  Tenth  street, 
and  on  the  premises  mtervening  between  plaintiff's  lot  and 
said  Wyncoop  street.  At  the  commencement  of  the  ac- 
tion it  had  17  such  lines  of  track;  the  nearest  being  with- 
in 20  feet  of  plaintiff's  premises.  During  the  time  men- 
tioned in  the  complaint,  defendant,  receiver  of  the  road, 
kept  continually  standing  upon  these  tracks  a  large  number 
of  freight-cars,  completely  obstructing  and  cutting  off  plaint- 
iff's ingress  and  egress  with  vehicles  to  and  from  his  prop- 
erty. Touching  this  subject,  the  complaint  contains  the 
following  averment:^  That  defendant  "has  "continuously  ob- 
structed said  Tenth  street  by  standing  cars  thereon,  to  the 
exclusion  therefrom  of  all  travel  thereon,  and  has  cut  off  all  ac- 
cess to  and  from  plaintiff's  said  lot  and  premises  by  vehicles  of 
every  kind,  so  that  his  said  dwellings  have  remained  vacant, 
whereby, "  etc.  Defendant  demurred  to  the  complaint  upon 
the  ground  that  it  did  not  state  a  cause  of  action.  The  de- 
murrer was  overruled ;  and  from  the  order  thus  entered  de- 
fendant appealed  to  the  supreme  court,  under  the  practice 
act  of  1885.  Thereafter  the  cause  duly  proceeded  to  trial; 
defendant's  counsel  appearing,  cross-examining  witnesses,  of- 
fering evidence,  and  interposmg  objections  from  time  to  time. 
The  trial  resulted  in  a  verdict  and  judgment  for  plaintiff, 
from  which  judgment  another  appeal  was  duly  taken.  By 
stipulation  of  counsel,  the  two  cases  were  consolidated,  and 
the  two  appeals  were  to  be  heard  and  decided  together. 

Wolcott  &  Vaile  for  appellant. 

Brown  &r  Putnam  for  appellee. 

Helm,  C.  J. — We  shall  decline  to  follow  counsel  into  a 
discussion  of  the  question  whether  plaintiff  has,  and  has 
sufficiently  pleaded,  a  right  to  recover  for  inju- 
coin*iiiiiit  ^^  ^^^^  ^^  ^^^  property  occasioned  by  the  construct- 
conp  B  .  j^^  ^^  J  operation  of  the  railway  mentioned  through 
the   intersection  of  Tenth   and  Wyncoop  streets.     The  com- 


Digitized  by  VjOOQ IC 


Elaint  is  not  artificially  worded,  but  it  appears  to  have 
een  framed  upon  the  theory  of  an  unlawful  obstruction  or 
abatable  public  nuisance,  whereby  plaintiff  suffered  a  special 
and  peculiar  private  injury ;  and  we  think  enough  facts  are 
averred  in  support  of  this  cause  of  action  to  justify  the  court 
in  overruling  the  general  demurrer  interposed  by  defendant. 
Both  the  pleadings  and  evidence  show  clearly  that  the  in- 
gress and  egress  to  and  from  plaintiff's  property  by  vehicles 
was  had  solely  by  means  of  the  intersection  of 
Wyncoop  street  with  Tenth, — the  street  upon  Dtmayetfor 
which  his  lot  fronts.  In  no  different  way,  circuit-  ^J't^^J**^* 
ousorotherwise  could  his  premises  be  thus  reached.  ®  ■  "•  • 
The  right  to  a  free  use  of  this  space  of  street  intersection 
for  purposes  of  ineress  and  egress  was  therefore  as  closely 
identified  with  his  lot,  and  interference  therewith  was  as  pe- 
culiar and  personal  an  injury,  as  if  the  obstruction  had  pre- 
vented access  from  his  lot  to  the  street  immediately  adjacent 
thereto.  A  complete  blockade  of  Tenth  street  at  this  point 
would  produce  damage  to  his  property  hardly  less  direct  and 
serious  than  would  the  vacation  and  closing  up  of  this  street 
in  front  of  his  lot.  It  appears  beyond  question  that  defend- 
ant kept  a  large  number  of  railway  cars  on  Wyncoop  street, 
across  the  space  of  its  intersection  with  Tenth ;  that  during 
the  entire  period  covered  by  the  complaint  the  obstruction 
thus  created  rendered  it  absolutely  impossible  for  vehicles  of 
any  kind  to  reach  plaintiff's  premises.  The  completeness  of 
the  obstruction  is  clearly  shown  by  the  testimony  ot  defendant's 
own  witness,  the  general  yard-master  of  the  railway  companny, 
who  says,  amon^  other  things :  "  We  have  never  kept  Tenth 
open,  or  recognized  it  as  a  street.  "  It  also,  in  like  manner^ 
appears  that,  in  consequence  of  this  obstruction,  plaintiff  was 
seriously  damaged  by  the  depreciation  of  the  rents  received  for 
his  premises.  Tenth  street  was  a  public  highway  ;  and  an 
unauthorized  obstruction  thereof,  especially  if  long  continued, 
would  constitute  a  public  nuisance.  If  we  assume  that  the 
right  of  way  along  Wyncoop  street  at  this  point  was  law- 
fully obtained,  in  the  first  instance,  for  the  purpose  of  con- 
structing and  operating  the  railway,  such  right  did  not  au- 
thorize the  complete  blockade  of  the  crossing.  Defendant 
could  not  absolutely  destroy,  for  a  considerable  period,  the 
usefulness  of  this  part  of  Tenth  street  for  the  usual  street 
purposes  under  any  license  or  authority  appearing  in  the  rec- , 
ord  before  us.  He  was  bound  to  so  use  the  right  of  way  ob- 
tained as  not  to  permanently  prevent  the  passage  of  vehicles,, 
and  the  employment  of  the  street  in  otner  ordinary  uses. 
Plaintiff,  of  course,  could  not  recover  for  any  general  incon- 
venience thus  occasioned  which  he  may  have  suffered  in  com- 
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mon  with  the  general  public;  but  for  the  special  and  pecu- 
liar injury  shown  in  this  case  he  was  doubtless  entitled  to 
compensation. 

Appellants  have  no  cause  to  complain  of  the  measure  of 
damages  recognized  in  the  charge  to  the  jury.  The  differ- 
ence in  rental  value  occasioned  by  the  nuisance  or 
dwMgel*'  obstruction  is  the  rule  usually  adopted  in  such 
cases ;  though  under  proper  circumstances,  the  re- 
covery may  take  a  wider  scope.  The  ri^ht  to  recover,  if 
established,  includes  "the  depreciation  01  rental  value;  by 
the  difference,  in  other  words,  between  the  rental  value  free 
from  the  effects  of  the  nuisance  and  subject  io  it.  "  3  Suth. 
Dam.  441,  and  cases.  The  ruling  of  the  court  below,  from 
which  the  first  appeal  was  prosecuted,  and  its  final  judgment, 
from  which  the  second  appeal  was  taken,  are  both  affirmed. 

This  case  is  referred  to  and  distinguished  in  Gilbert  v,  Greeley,  Salt  Lake 
&  Pac.  R.  Co»,  posi  p.  306. 


Gilbert 

V. 

Greeley,  Salt  Lake  &  Pacific  R.  Co. 

{Colorado  Supreme  Court ^  December  6,  1889.) 

Eminent  Domain— Compensation  for  Consequential  Damages^ — Under  ar- 
ticle II,  §  15,  Const.  Colo.,  private  property  must  be  taicen,  or  private 
property  must  be  damaged,  before  a  cause  of  action  arises.  The  damage 
must  be  to  the  property  or  its  appurtenances,  or  it  must  affect  some  right 
or  interest  which  the  owner  enjoys  in  connection  with  the  property  not 
shared  or  enjoyed  by  the  public  generally.  The  damage  must  differ  in 
kind,  not  merely  in  degree. 

Same — Special  Damayg^et — It  is  only  when  some  specific  private  property 
or  some  right  or  interest  therein  or  incident  thereto,  peculiar  to  the  owner, 
is  taken  or  damaged  for  public  or  private  use  that  the  constitution  guaran- 
ties compensation  therefor. 

Same— Obstruction  of  Street. — One  traveler  has  no  more  legal  ground  of 
complaint  on  account  of  an  obstruction  in  the  public  highway  than  others, 
unless  he  be  entitled  to  use  the  highway  at  the  point  of  such  obstruction 
for  a  different  purpose  than  other  people,  or  has  suffered  some  special  in- 
jury therefrom.  The  fact  that  he  may  be  more  frequently  inconvenienced 
thereby  does  not  give  a  cause  of  action. 
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Appeal  from  District  Court,  Boulder  County. 
This  action   was  brought   by   Richard  Gilbert,  plaintiff, 
against  the  Greeley,  Salt  Lake  &  Pacific  Railway  Company, 
defendant,  to  recover  damages  occasioned  to  the  premises  of 
plaintiff  by  the  construction  and  operation  of  defendant's 
railroad.     The  cause  was  tried  in  the  district  court  without 
a  jury,  by  stipulation,  upon  an  agreed  statement  of  facts,  as 
follows :  "  It  is  agreed  that  defendant  is  a  railroad  corpora- 
tion and  incorporated  for  the  purpose  of  building  and  oper- 
ating a  railroad  which  should  run  from  Greeley,  Colorado,  to 
the  town  of  Boulder,  up  Penn  gulch,  and  westward  thereof ; 
that  its  road  was  built  mto  the  town  of  Boulder  in  the  year 
A.  D.  1 88 1,  and  that  by  an  ordinance  or  license  of  the  town  of 
Boulder,  said  town  of  Boulder  being  then  and  there  an  incor- 
porated  town,  the  said  defendant  was  authorized  and  permitted 
to  run  its  road  and  lay  down  its  track  through  and  alon^ 
water  street,  in  said  city,  from  a  distance  of  several  hundred 
feet  below  and  east  of  Twelfth  street,  in  the  said  town  of 
Boulder,  past  and  across  Twelfth  street,  westward  ;  that  the 
main  line  of  said  road  thus  running  up  Water  street,  which 
said  Water  street  runs  at  right  angles  to  Thirteenth  and 
Twelfth  streets,  crosses  Twelfth  street  at  a  distance  of  about 
200  feet  from  the  premises  of  said  plaintiff,  hereinafter  re- 
ferred to;  that  at  or  near  Thirteenth  street,  a  distance  of 
about  400  feet  east  of  Twelfth  street,  the  said  defendant  has 
constructed  a  side-track  or  switch,  which  departs  from  the 
main  line  at  an  angle,  and  runs  westerly  from  said  main  line 
and  across  Thirteenth  and  Twelfth  streets,  in  said  town  of 
Boulder,  and  that  said  side-track  or  switch  is  situated  upon 
lands  owned  by  the  said  defendant,  from  at  or  near  said  Thir- 
teenth street  up  to  said  Twelfth  street,  and  is  also  extended 
westerly  beyond  Twelfth  street  on  the  lands  of  said  defend- 
ant ;  that  the  depot  of  the  said  defendant  is  situated  a  few 
hundred  feet  above  Twelfth  street ;  that  the  lots  of  said  city 
at  that  place  are  laid  out  and  numbered,  in  the  plat  of  the 
town,  so  as  to  be  of  the  width  of  fifty  feet  each  on  Front 
street,  and  running  back  from  said  Front  street,  south  or 
southerly  to  a  depth  of   14a  feet,  to  an  alley  which   runs 
throughout  the  whole  of  the  block  parallel  to  Front  street,  and 
at  right  angles  to  said  Twelfth  street ;  that  at  the  date  of  the 
construction  of  said  defendant's  road,  in  1881,  the  said  plaint- 
iff was  the  owner  of  lots  5  and  6,  in  block  42,  in  said  town  of 
Boulder;  that  said  lots  are  situate  upon  the  northwest  cor- 
ner of  block  No.  42,  (and  are)  each  ot  the  width  of  fifty  feet 
on  Front  street,  with  a  depth  of  one  hundred  and  forty  feet, 
to  an  alley  ;  and  that  said  lots  lying  on  a  corner,  the  depth  of 
the    outside  lot  is  along,  and  forms  the  boundary  to  said 
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Twelfth  Street  for  its  entire  depth,  140  feet,  so  that,  while  the 
lots  are  laid  out  and  numbered  and  referred  to  as  situate  on 
Front  street,  yet  the  whole  depth  of  one  of  these  lots  runs 
along  and  is  situate  on  east  side  of  Twelfth  street ;  that  at  the 
time  the  road  was  constructed  there  was,  and  ever  since  has 
been,  thereon  a  two  story  brick  dwelling  house  of  16  rooms, 
fronting  upon  said  Twelfth  street,  and  situate  upon  the  south 
half  of  lots  5  and  6,  running  east  and  west ;  that,  in  construct- 
ing its  side-track  or  switch,  as  before  stated,  defendant  placed 
the  same  at  a  distance  of  about  28  feet  south  of  the  line  of 
said  plaintiff's  property,  and  that  between  said  plaintiflF's  line 
and  tne  lot  of  the  said  defendant,  upon  which  its  side-track 
is  situate,  is  an  alley  twenty  feet  in  width,  and  the  same  here- 
tofore referred  to  as  running  through  the  entire  block  42,  the 
defendant's  track  being,  at  the  place  where  it  crosses  Twelfth 
street,  and  the  northerly  rail  thereof,  about  eight  feet  south 
of  the  north  boundary  of  the  lot  owned  by  the  defendant, 
and  twenty-eight  feet  south  of  the  south  line  of  plaintifiF's  lot 
on  said  alley ;  that,  in  the  use  of  its  side-track  and  switch,  the 
defendant  uses  it  to  switch  cars  across  Twelfth  street,  which 
causes  obstruction  to  the  streets,  and  thus  renders  said  plaint- 
iff's property  less  valuable ;  and  that  he  has  thus  suffered  dam- 
ages. There  is  no  claim  that  defendant  has  been  guilty  of  neg- 
ligence in  operating  its  side-track,  but  the  damages  claimed 
are  for  the  usual  and  ordinary  operation  pf  said  side-track, 
and  not  for  anjrthing  special  or  unusual  in  thus  operating  its 
side-track.  It  is  further  agreed  that  defendant  has  also  been 
allowed  and  licensed  by  the  said  town  of  Boulder  to  run 
across  Twelfth  street,  both  with  its  main  track  and  with  said 
side-track,  but  that  plaintiff  was  never  asked  for  and  never 
did  consent  to  the  laying  down  of  said  track  across  said 
Twelfth  street."  By  another  stipulation  it  was  agreed  what 
the  damages  should  be,  in  case  the  court,  under  the  law  and 
upon  the  facts  set  forth  in  the  agreed  statement,  should  find 
that  the  plaintiff  has  a  cause  of  action  for  more  than  nominal 
damages ;  right  of  appeal  being  reserved  to  either  party. 
The  finding  and  judgment  of  the  court  were  in  favor  of  de- 
fendant.     Plaintiff  appeals,  under  the  act  of  1885, 

R.  H.  Whitely  for  appellant. 

Teller  &  Orahood  for  appellee. 

Elliott,  J. — The  matters  requiring  consideration  in  this 
case  appear  somewhat  complicated  at  first,  though  they  are 
really  quite  simple.     In  general  terms,  they  may 
Towedr  **      ^^  stated  thus :  A  railroad  company  lawfully  con- 
structs and  operates  its  road,  without  negligence, 
in  the  immediate  vicinity  of  private  real  property,  but  with- 
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out  touching  the  same.  It  builds  and  operates  the  road 
across  a  pumic  street  upon  which  such  real  property  is  situ- 
ate, though  not  in  front  of  the  same,  and  thereby  causes  ob- 
struction  to  the  street  by  passing^  trains,  and  thus  renders 
such  property  less  valuable.  Under  such  circumstances,  has 
the  owner  of  the  property. a  cause  of  action  against  the  rail- 
road company  for  the  damages  thus  occasioned  ? 

Before  considering  the  legal  aspects  of  this  question,  let  us 
take  a  further  survey  of  the  premises.  The  main  line  of  de- 
fendant's road  runs  through  Water  street,  about 
200  feet  distant  from  the  plaintiff's  property.  Be-  ^"^^J^"**' 
tween  the  main  line  and  plaintiff*s  property  lies  the  **'*"  ***' 
south  half  of  block  42,  which  is  the  private  property  of  de- 
fendant, through  which  defendant's  side  track  runs.  Plaint- 
iff's property  consists  of  a  piece  of  land  140  feet  in  length  by 
100  leet  jn  width,  situate  in  the  north  half  of  block  42,  being 
the  northwest  corner  of  said  block,  and  is  bounded  on  the 
north  by  Front  street,  on  the  west  by  Twelfth  street,  and  on 
the  south  by  the  alley  separating  the  north  half  of  block  42 
from  the  south  half.  The  streets  are  80  feet  in  width,  and  the 
alley  20  feet.  Plaintiff's  house  is  situate  upon  his  premises 
adjoining  the  alley,  and  fronts  on  Twelfth  street.  The  main 
line  of  defendant's  road  and  also  the  side  track  across  Twelfth 
street ;  the  former  200  feet  south  of  plaintiff's  premises,  and 
the  latter  28  feet  south.  From  this  it  appears  that  the  streets 
and  the  alley  bordering  on  plaintiff's  premises,  and  by  which 
he  gains  access  thereto,  are  entirely  unobstructed.  The  corpus 
of  his  property  is  not  affected  by  any  physical  contact  with 
the  railroad  tracks,  nor  is  any  street  or  alley,  so  far  as  the 
same  borders  on  his  premises,  in  any  way  interfered  with. 
Twelfth  street  and  the  alley,  so  far  as  plaintfff's  property  abuts 
upon  them,  are  entirely  unobstructed,  and  Front  street  is  en- 
tirely untouched  by  the  railroad.  It  is  true,  when  plaintiff 
goes  southward  on  Twelfth  vStreet,  he  encounters  the  side 
track  at  a  short  distance  from  his  house,  and  the  main  line  a 
little  further  on  ;  but  in  this  respect  he  is  affected  in  the  same 
manner  only  as  the  general  public.  It  does  not  appear  that 
his  use  of  Twelfth  street  to  the  southward  of  his  premises  is 
other  or  different  than  that  of  the  general  public.  He  may  or 
may  not  use  the  street  more  frequently  in  that  direction  than 
other  people;  but  that  is  not  the  test.  One  traveller  has  no 
more  legal  ground  of  complaint  on  account  of  an  obstruction 
in  the  public  highway  than  others,  unless  he  be  entitled  to 
use  the  highway  at  the  point  of  such  obstruction  for  a  differ- 
ent purpose  than  other  people,  or  has  suffered  some  special 
injury  therefrom.  The  fact  that  he  may  be  more  frequently 
inconvenienced  thereby  does  not  give  a  cause  of  action.     From 


304  GILBERT  V.  GREELEY,  SALT  LAKE  &  P.  R.  CO,     [VOL.  40 

the  agreed  statement  of  facts  upon  which  this  cause  was  tried 
it  appears  that  the  damage  suffered  by  plaintiff  on  account  of 
the  proximity  of  defendant's  side  trade  and  main  line  arises 
solely  from  the  obstruction  to  Twelfth  street  caused  by  pass- 
ing trains-  No  other  kind  of  damage  is  specified,  and  we  are 
not  at  liberty  to  infer  or  surmise  other  or  different  kind  of 
damage.  It  is  clear  that  in  the  matter  of  such  obstruction  he 
suffers  only  in  common  with  the  general  public.  His  damage, 
therefore,  may  or  may  not  differ  in  degree.  It  certainly  does 
not  differ  in  kind  from  that  of  the  general  public.  It  must 
not  .be  understood  from  the  foregoing  that  physical  contact 
with  the  corpus  of  the  property  is  a  necessary  condition  prec- 
edent to  an  action  for  damages. 

The  constitution  of  Colorado,  art.  11,  §  15,  provides  "  that 
private  property  shall  not  be  taken  or  damaged  for  public  or 
private  use  without  just  compensation.'*  It  is  ad- 
Biffht  to  eom-  mitted  that  the  use  of  defendant's  side  track  for 
^rMqMtua  switching  cars  across  Twelfth  street  causes  an  ob- 
dami«es.  struction  to  the  street,  renders  plaintiff's  property 
less  valuable,  and  that  plaintiff  has  thus  suffered 
damages.  Hence  it  is  claimed  with  much  confidence  that  by 
this  admission  the  plaintiff's  cause  of  action  is  established. 
Let  us  examine  this  claim.  The  constitutional  provision  above 
quoted  has  already  received  the  careful  consideration  of  this 
court,  and  has  been  clearly  construed  in  its  application  to  cer- 
tain facts  and  circumstances ;  but  the  determination  of  this 
case  will  require  its  further  consideration  and  construction. 

Private  property  must  be  taken,  or  private  property  must 
be  damaged,  before  a  cause  of  action  arises.  Tne  damage 
must  be  to  the  property,  or  its  appurtenances,  or  it  must  affect 
some  right  or  mterest  which  the  owner  enjoys  in  connection 
with  the  property,  and  which  is  not  shared  with  or  enjoyed 
by  the  public  generally.  It  is  insisted,  however,  that  by  the 
wording  of  the  agreed  statement  the  real  property  belonginor 
to  plaintiff,  as  described  therein,  is  admitted  to  be  damaged, 
in  that  it  is  rendered  less  valuable  by  defendant*s  use  of 
Twelfth  street  for  railroad  purposes.  Even  this  admission  is 
not  sufficient,  of  itself,  to  give  a  complete  cause  of  action.  The 
fair  import  of  the  agreed  statement  is  that  the  damages  which 
the  plaintiff  suffers  are  all  referable  to  the  obstruction  in 
Twelfth  street.  While  it  is  admitted  that  plaintiff's  propertv 
is  rendered  less  valuable  by  reason  of  such  obstruction,  yet, 
to  bring  the  case  within  the  meaning  of  the  constitution,  it 
must  also  appear  that  he  has  some  special  private  propertv 
right  or  interest,  as  a  private  right  of  way  or  user,  in  Twelfth 
street,  at  the  point  of  obstruction,  other  or  different  from  the 
right  or  interest  of  the  general  public,  and  that  such  property 
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right  or  interest  of  plaintiff  has  been  damaged  for  public  use. 
Notwithstanding  the  broad  terms  of  our  constitution,  and  the 
unqualified  expressions  of  certain  judicial  opinions,  we  are 
not  prepared  to  say  that  whenever  a  depreciation  in  private 
property  is  caused  by  some  public  or  private  improvement 
the  owner  of  the  property  thus  depreciated  may  recover  com- 
pensation  against  the  party  making  such  improvement.     It  is 

{)robable  that  in  consequence  of  every  improvement  resulting 
rom  new  inventions  or  discoveries  the  private  property  rights 
or  interests  of  some  person  or  persons  have  been  damaged  or 
injuriously  affected.  In  many  instances  the  construction  and 
operation  of  railroads  have  driven  stage  companies  and  post- 
chaises  out  of  existence,  and  rendered  the  property  invested 
therein,  as  well  as  such  business,  comparatively  valueless. 

It  is  sometimes  asserted  that  railroads  are  an  advantage  to 
large  places,  but  a  disadvantage  to  small  ones.     Undoubtedly, 
a  small  village  may  be  seriously  injured  by  the  construction 
and  operation  of  a  railroad  in  its  vicinity,  provided  it  does  not 
come  near  enough  for  the  convenience  of^ trade  and  travel  by 
its  inhabitants.     We  are  not  aware,  however,  that  it  has  ever 
been  contended  in  such  cases  that  the  proprietors  of  such 
stage  routes,  or  the  property  owners  jin  such  villages,  have 
a  cause  of  action  against  the  railroad  companies  for  the  de- 
preciation of  their  property.     It  may  be  susceptible  of  demon- 
stration that  every  railroad  company  running  its  trains  across 
a  street  or  public  highway  causes  damage  or  inconvenience 
in  a  greater  or  less  degree  to  every  traveler  having  occasion 
to  use  the  street  or  highway  at  the  point  of  such  crossing,  as 
well  as  to  every  person  owning  or  occupying  real  estate  any- 
where in  the  vicmity  of  such  crossing ;    and  yet  there  is  no 
remedy  for  such  damage,  under  ordinary  circumstances,  for 
the  reason  that  as  a  general  rule  no  one  nas  any  special,  pri- 
vate property  or  interest  in  the  public  highway  other  or  dif- 
ferent from  the  general  public,  and  the  damage  thus  suffered 
is  common  to  all  naving  occasion  to  use  the  street  or  highway. 
In  such  case,  therefore,  private  property  cannot  be  said  to  be 
taken  or  damaged  for  public  use,  within  the  sense  or  meaning 
of  the  constitution.     It  is  only  when  some  specific  private 
property,  or  some  right  or  interest  therein  or  incident  there- 
to, peculiar  to  the  owner,  is  taken  or  damaged  for  public  or 
private   use  that  the  constitution  guaranties  compensation 
therefor.     City  of  Denver  v.  Bayer,  7  Colo.  113,  2  Am.  &  Eng. 
Corp.  Gas.  465 ;  Denver  Circle  R.  Co.  v,  Nestor,  10  Colo.  403  ; 
Whitsett  V.  Union  Depot  &  R.  Co.,  10  Colo.  243 ;    Rude  v. 
City  of  St.  Louis,  93  Mo.  408 ;  Morgan  v.  Des  Moines  &  St. 
L.  K.  Co.,  64  Iowa  589,  20  Am.  &  Eng.  R.  Cas.  67 ;  Shaubut  v. 
St.  Paul  &  S.  C.  R.  Co.,  21  Minn.  502. 

A.  &  E-  R.  Gas.— 20 
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These  views  are  in  harmony  with  those  expressed  upon  the 
question  considered   in  City  of  Denver  v.  Bayer,  supra.     In 

that  case  it  was  held  that  the  owner  of  property 
t"/  *b^*«  abutting  on  a  public  street  had  a  special  property, 
rerT.  7«.  ^^  easement  in  the  street  in  front  of  or  adjacent  to 
his  own  property,  for  the  purpose  of  ingress  and  egress  to  and 
from  such  property  ;  that  for  such  purposes  he  had  a  peculiar 
interest  in  the  street  different  from  that  of  his  neighbors  or 
the  general  public ;  and  that,  if  such  easement  were  taken  or 
damaged  for  public  or  private  use,  it  was  a  taking  or  damag- 
ing of  his  property,  within  the  meaning  of  the  constitution, 
for  which  he  was  entitled  to  just  compensation.  In  this  case 
it  is  not  shown  that  the  obstruction  was  at  a  place  affecting 
the  ingress  or  egress  to  or  from  plaintiff's  property.  Cer- 
tainly, it  cannot  be  maintained  that  every  person  owning  prop- 
erty  abutting  upon  a  street  or  public  highway  has  a  special 
property  in  such  street  or  highway,  throughout  its  whole 
extent,  other  or  different  from  his  neighbors,  or  the  general 
public,  on  the  ground  that  it  is  an  easement  by  which  access 
IS  gained  to  his  private  property.  Such  was  not  the  purport 
of  the  decision  in  the  Bayer  case,  and  such  cannot  be  the 
meaning  of  the  constitution. 

In  the  case  of  Jackson  v,  Kiel,  a;i/r,  p.  297,  (decided  at  this 
term,)  the  property  was  held  to  be  damaged  by  a  railroad 

crossing  132  feet  distant;  but  the  property  in  that 
Wei."*"  ^        ^^^^  ^^^^  situate  on  a  cul-dc-sac^  ana  the  occupation 

of  the  street  for  railroad  purposes  was  such  as  to 
completely  cut  off  access  to  the  property  oy  means  of  vehicles ; 
yet  m  that  case  Chief  Justice  Helm  was  careful  to  say  that 
the  owner  "  could  not  recover  for  any  general  inconvenience, 
thus  occasioned,  which  he  may  have  suffered  in  common  with 
the  general  public ;  but  for  the  special  and  peculiar  injury 
shown  in  this  case  he  was  doubtless  entitled  to  compensation." 
Counsel  for  appellant  asks  us  to  follow  the  case  of  Rig^ey 
V.  City  of  Chicago,  102  111.  80,  in  which  the  supreme  court  of 

that  state,  construing  a  constitutional  provision 
ofj'of  ciii.  similar  to  ours,  say :  "  In  all  cases,  to  warrant  a  re- 
oBfo.       '      covery,  it  must  appear  there  has  been  some  direct 

physical  disturbance  of  a  right,  either  public  or  pri- 
vate, which  the  plaintiff  enjoys  in  connection  with  his  pro|>- 
erty,  and  which  gives  to  it  an  additional  value,  and  that  by 
reason  of  such  disturbance  he  has  sustained  a  special  damage, 
with  respect  to  his  property,  in  excess  of  that  sustained  by 
the  public  generally. '  We  cannot  see  that  the  application  of 
this  rule  to  the  facts  before  us  will  save  the  plaintiff's  case. 
In  the  first  place,  wherein  has  it  been  made  to  appear  that  the 
obstruction  resulting  from  the  railroad  crossing  causes  any 
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direct,  physical  disturbance  of  a  right  which  the  plaintiff  en- 
jojrS  in  connection  with  his  property  ?  The  right  to  use  and 
enjoy  Twelfth  street  is  a  right  belonging  to  him  without  con- 
nection with  his  property,  without  reference  to  his  property. 
It  is  a  right  whicn  he  shares  in  common  with  the  highest  and 
humblest  of  his  fellow  citizens,  without  regard  to  any  other 
right,  interest,  or  property  which  he  may  possess.  As  we 
have  seen,  nowhere  in  the  agreed  statement  does  it  appear 
that  plaintiff  makes  any  special  use  of  Twelfth  street  at  the 
point  of  the  railroad  crossing,  either  in  connection  with  his 
property  or  for  any  other  purpose.  How,  then,  can  the  dis- 
turbance of  his  right  to  the  use  of  Twelfth  street  cause  him  to 
sustain  [special  damage  with  respect  to  his  property  ?  For 
aught  that  appears,  any  inhabitant  of  the  town,  though  not 
having  property  on  Twelfth  street,  may  use  the  street  at  the 
point  of  the  crossing  as  much  as  the  plaintiff,  and  thus  suffers 
as  much  damage  by  means  of  the  obstruction.  So  it  is  evi- 
-dent  that  the  damage  caused  to  plaintiff  by  the  obstruction  is 
not  special,  but  general,  or  such  damage  as  he  suffers  in  com- 
mon with  the  general  public,  who  may  or  may  not  own  prop- 
erty on  Twelfth  street,  in  the  vicinity  of  the  cross- 
ing* Plaintiff's  damage,  as  before  stated,  may  differ  ^T***  **"' 
in  degree,  but  not  in  kind.  It  is  therefore  not  spe- 
cial in  the  proper  sense  of  that  term.  But  it  is  insisted  that 
the  rule  allows  a  recovery  when  the  damage  is  merely  in  ex- 
cess of  that  sustained  by  the  public  generally.  Giving  the 
rule  this  broad  interpretation,  it  avails  plaintiff  nothing  in  this 
case  ;  for,  as  we  have  seen,  it  does  not  appear  by  the  agreed 
statement  that  plaintiff's  damage  exceeds  in  any  degree  that 
of  the  public  generally.  But  this  is  not  our  construction  of 
the  rule  in  the  Rigney  case.  Considering  the  facts  of  that 
case  in  the  light  of  the  whole  opinion,  and  m  connection  with 
the  entire  rule,  as  above  quoted,  we  are  of  the  opinion  that 
the  clause  in  which  the  word  "excess"  appears  must  be  con- 
strued as  meaning  damage  different  in  kina  from  that  sustained 
by  the  public  generally.  To  hold  that  damage  may  be  re- 
covered when  the  difference  is  in  degree  merely,  would  lead 
to  difficulties  practically  insurmountable.  It  would  necessi- 
tate determining  the  damage  sustained  by  the  public  gener- 
ally as  a  basis  upon  which  to  calculate  the  excess  sustained 
by  the  plaintiff.  This  in  turn,  would  involve  a  variety  of 
troublesome  questions.  For  example,  who  are  to  be  consid- 
ered the  "  general  public,"  in  such  cases  ?  Are  they  the  people 
who  own  real  property  in  the  vicinity,  or  those  who  do  not? 
Are  they  those  who  live  near,  or  those  who  live  remote  from, 
the  crossing  ?  Or  are  they  those  who  have  neither  property 
jior  residence  in  the  vicinity  ?   None  of  these  difficulties  can 
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arise  under  the  rule  as  expressed  in  this  and  the  former  opin- 
ions  of  this  court. 

An  analysis  of  other  cases  relied  on  by  counsel  for  appel- 
lant will  show  that  they  are  clearly  distinguishable  from  the 
present  case,  though  it  must  be  admitted  that  the  constitu- 
tional provision  under  consideration  has,  in  some  states  where 
it  exists,  received  a  construction  somewhat  variant  from  the 
views  expressed  in  this  opinion.  Nevertheless,  we  think,  up- 
on principle  as  well  as  b'y  the  better  authorities,  we  have  given 
a  consistent  and  reasonable  construction  to  the  language  of 
our  constitution — a  construction  capable  of  definite  applica- 
tion, and  which,  as  a  general  rule,  is  calculated  to  secure  sub- 
stantial justice,  without  involving  litigants  in  unnecessary 
difficulties  respecting  their  legal  rights  and  liabilities.  The 
judgment  of  the  district  court  is  affirmed 
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(Oregon  Supreme  Court,  December  10,  1889.) 

Streets— Title  to  Fee — Compensation  for  Construction  of  Railroad.'^In  a 

conveyance  of  land  bounded  by  a  public  road  or  street,  the  grantee  ordi- 
narily talces  a  legal  title  to  the  centre  thereof,  subject  to  the  rights  of  the 
public  therein  ;  but  he  does  not  thereby  secure  such  a  title  to  the  land 
embraced  in  the  road  or  street  as  will  enable  him  to  claim  compensation 
from  a  railway  corporation  which  locates  and  operates  its  road  thereon, 
under  an  appropriation  of  the  same  authorized  by  sections  3242,  3243, 
tit.  2.  c.  32,  Hill,  Code  Or.,  or  by  any  similar  statute. 

Same— Right  to  Compensation— Interference  with  Access. — Whether  an 
owner  of  land  which  abuts  upon  a  public  road  or  street  can  maintain  an 
action  for  damages  against  a  railway  corporation  for  locating,  construct- 
ing, and  operating  its  road  thereon,  under  an  appropriation  thereof  author- 
ized by  such  statute,  does  not  depend  upon  his  ownership  of  the  fee  to  the 
land  included  in  the  public  road  or  street,  but  upon  the  fact  as  to  whether 
the  location  and  operation  of  the  railway  destroys  or  materially  interferes 
with  his  access  to  his  premises. 

Same — interest  of  Lot  Owner  In  Street  for  Purposes  of  Access.— An  owner  of 
real  property  has  a  right  to  the  use  of  the  public  road  or  street  upon  which 
it  abuts,  for  the  purposes  of  ingress  and  egress  to  and  from  the  same. 

Same — Right  Appurtenant  to  Property. — ^This  right  is  appurtenant  to  his 
premises,  and  constitutes  such  a  property  interest  that  it  cannot  be  taken 
away  or  seriously  impaired,  against  his  will,  for  any  purpose,  without  pay- 
ment of  just  compensation  therefor. 
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Same — Nature  of  Occupation  by  Railroad. — Where  a  railway  corporation 
locates  and  constructs  its  road  upon  a  public  highway  under  an  appropri- 
«ition  thereof  authorized  by  the  statute  referred  to,  its  occupation  of  the 
nigh  way  is  a  kind  of  sufferance. 

Same— Right  to  Change  Grade— Exclusive  Use. — It  is  permitted  to  appro- 
priate so  much  of  the  highway  as  may  be  necessary  or  convenient  for  such 
purpose,  but  the  use  thereof  by  the  public  is  not  thereby  restricted.  The 
railway  corporation  is  allowed  to  build  and  operate  its  road  upon  the  high- 
way, but  it  has  no  authority  to  change  the  grade  thereof,  or  use  it  to  the 
exclusion  of  the  public,  or  in  such  a  manner  as  will  infringe  upon  the  rights 
ot'  adjoining  property  owners  to  its  use. 

Same  —Ordinary  Inconveniences. — The  latter  are  compelled  to  submit  to 
ordinary  inconveniences  and  annoyances  which  the  operation  of  a  railway 
located  upon  a  public  road  occasions;  but  they  cannot  be  deprived  of  the 
rights  of  ingress  and  egress  to  and  from  their  premises,  without  their  con- 
sent. 

Same— Obstruction  of  Access  to  Property.— Where  a  railway  corporation 
locates  its  road,  under  the  provisions  of  such  a  statute,  in  such  close  prox- 
imity to  the  premises  of  an  adjoining  lot  owner  that  its  use  obstructs  his 
communication  with  the  street,  and  interferes  with  its  enjoyment  by  those 
who  occupy  the  premises  to  such  an  extent  as  to  materially  depreciate 
their  value,  the  lot-owner  is  entitled  to  recover  the  amount  of  such  depre- 
ciation. 

Same — Obstruction — Question  for  Jury. — In  an  action  against  a  railway 
corporation  to  recover  damages  in  consequence  of  its  locating  and  con- 
structing: its  road  upon  certain  streets  in  a  certain  city,  it  was  alleged  in  the 
complaint  that  the  plaintiff  was  the  owner  of  premises  at  the  corner  of 
two  of  the  streets ;  that  the  defendant  had  located  its  road  above  the  grade 
thereof,  and  made  a  large  curve  in  its  road  ;  had  built  it  so  near  the  plaint- 
iff's premises  that  a  wagon  could  not  pass  between  the  curb  of  the  side- 
walk and  its  road  ;  that  it  had  so  taken  and  appropriated  such  part  of  the 
streets  at  the  corners  of  plaintifi's  premises  as  to  interrupt  and  greatly  ob- 
struct access  thereto;  and,  it  appearing  that  evidence  was  introduced  upon 
the  part  of  the  plaintiff,  at  the  trial  of  the  said  action,  tending  to  prove  the 
truth  of  said  allegations,  held,  that  it  was  the  duty  of  the  trial  court  to 
have  submitted  to  the  jury  the  question  as  to  whether  the  location  and 
operation  of  the  defendant's  road  interfered  with  the  plaintiff's  ingress  and 
egress  to  and  from  his  premises,  so  as  to  depreciate  the  value  thereof. 

Same— Measure  of  Damages.— //>///,  further,  that  the  plaintiff  was  en- 
titled to  recover  damages  for  the  amount  of  any  depreciation  in  the  value 
of  his  premises  caused  by  the  defendant  in  locating,  conducting,  and  oper- 
ating its  railroad  so  near  them  as  to  prevent  or  materially  affect  access 
thereto  by  the  plaintiff,  or  those  occupying  said  premises,  if  found  that 
they  had  suffered  depreciation  from  such  cause. 

Appeal  from  Circuit  Court,  Multnomah  County  : 
The  appellant  commenced  an  action  against  tfie  respond- 
ent, a  private-  corporation  formed  under  the  laws  of  the 
state,  to  recover  damage.;  caused  by  its  constructing  and  op- 
crating  a  railway  in  certain  streets  in  the  city  of  East  Port- 
land. He  alleged  in  his  complaint,  that  he  was  owner  in  fee 
of  lots  7  and  8,  block  67,  situated  at  the  southwest  corner  of 
Third  and  E  streets,  in  said  city,  including  100  feet  square, 
fronting  and  abutting  upon  said  streets;  and  that  his  owner- 
ship thereof  extended  to  the  centre  of  the  part  of  said  streets 
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upon  which  his  said  lots  so  fronted  and  abutted,  subject  to 
the  public  easement  therein.  That  the  respondent  construct- 
ed a  railroad  in  said  city  extending  from  the  intersection  of 
N  and  Water  streets  north,  along  Water  street,  to  J  Street ; 
thence  east,  up  J  street,  to  Third  street ;  thence  north,  along 
Third  street,  to  said  E  street ;  thence  east,  along  said  latter 
street,  to  Fourth  street ;  and  thence  north,  along  Fourth 
street,  to  its  northern  termination.  That  in  constructing  said 
railroad,  the  respondent  unlawfully,  and  without  the  license 
or  consent  of  appellant,  and  against  his  protest,  and  without 
makinpf  compensation  to  him  tor  taking  said  streets,  took  and 
occupied  the  portion  of  said  Third  street  owned  by  appellant 
as  aforesaid,  and  constructed  its  railroad  thereon  a  distance 
of  100  feet  in  front  of  appellant.  That,  in  constructing  said 
railroad  in  said  portion  of  Third  street,  the  respondent,  neg- 
ligently and  willfully,  built  the  railroad  above  the  grade  of 
the  street  the  whole  distance  of  t^ie  lOO  feet,  and  made  a  large 
curve  in  its  road  at  that  point ;  building  its  road  so  near 
the  curb  of  said  lots  that  a  wagon  cannot  pass  between  it  and 
the  railroad.  That  respondent  wrongfully  and  'Unlawfully 
constructed  the  railroad  on  E  street,  between  Third  and 
Fourth,  in  the  form  of  a  reverse  curve  or  letter  S.     That  the 

Eortion  of  Third  and  E  streets  upon  which  the  said  lots  fronted 
ad  been  improved  by  appellant  at  a  cost  of  $165.  That  re- 
spondent had  since  September  20,  1888,  been  operating  said 
railroad,  carrying  freight  and  passengers  thereon,  and  has 
since  said  date  and  is  now  using,  in  operating  the  road,  an 
old  and  defective  locomotive,  also  a  cheap  and  badly  con- 
structed  locomotive  engine,  which  is  housed  in,  and  a  falsely 
called  "  steam-moter,"  which  is  propelled  along  said  streets, 
over  its  said  road.  That  said  locomotives,  in  propelling  the 
cars  on  the  railroad,  emit  large  quantities  of  steam,  smoke, 
and  cinders,  make  loud  noises,  which  annoy  the  appellant, 
and  disturb  him,  so  as  to  injure  his  peaceful  and  quiet  posses- 
sion of  said  property  ;  and  responclent  has  taken  and  appro- 
priated Said  part  of  said  street,  thereby  interrupting  ana  ob- 
structing his  access  to  his  said  lots,  and  has  almost  driven 
travel  off  said  streets.  That,  in  consequence  thereof,  the 
respondent  has  rendered  the  appellant's  said  lots  of  less  value 
ana  damaged  him  in  the  full  sum  of  $3,000.  The  respondent,, 
for  answer  to  the  said  complaint,  denied  the  alleged  negli- 
gence  in  the  construction  of  its  road,  or  that  it  was  above 
grade,  or  had  a  reverse  curve,  or  that  it  retarded  access  to 
the  appellant's  lots,  or  that  it  used  the  alleged  character  of 
engines ;  denied  the  alleged  ownership  of  appellant  in  the  fee 
of  the  street ;  alleged  that  the  road  was  constructed  in  pur- 
suance of  authority  granted  by  the  common  council  of  the 
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city  of  East  Portland  ;  denied  that  it  was  intended  or  suitable 
for,  or  operated  for,  the  conduct  of  a  general  freight  business, 
but  alleged  that  it  was  only  operated  for  the  local  passenger 
business  along  the  streets  of  East  Portland,  and  contiguous 
towns,  and  for  such  business  as  is  usually  carried  on  by  cable 
or  horse-car  lines  of  street  railways.  The  respondent  further 
alleged  that  the  town  of  East  Portland  was  platted  in  1865, 
and  the  streets  thereof  dedicated  to  public  use,  by  James  B. 
Stephens,  who  was  then  the  owner  of  the  land,  and  that  at 
the  time  of  such  dedication  the  General  Laws  of  Oregon 
made  such  streets  subject  to  use  for  the  construction  and  op- 
eration of  railroads :  and  it  denied  that  appellant  had  been 
damaged.  A  reply  was  filed,  denying  {all  the  allegations  of 
new  matter  alleged  in  the  answer.  The  case  was  tried  in  the 
circuit  court  by  the  jury,  who  returned  a  verdict  in  favor  of 
the  defendant,  upon  which  verdict  the  judgment  appealed 
from  was  entered.  The  appellant  assigned  a  number,  of 
grounds  of  error,  relied  upon  on  the  appeal,  which  are  noticed 
m  the  points  of  the  respective  counsel,  and  referred  to  in  the 
opinion  of  the  court  herein. 

E.  O.  Doud  and  R.  Williams  for  appellant 

C.  B.  Bellinger  for  respondent 

Thayer,  C.  J. — The  principal  question  to  be  determined 
in  this  case  is  whether  the  appellant  was  entitled  to  recover 
damages  from  the  respondent  m  consequence  of  its 
building  and    operating  the  street  railway  com-  conpeaMtion 
plained  of,  under  the  circumstances  and  in  the  man-  forcomtmc- 
ner  in  which  it  was  constructed  and  used.     There  ||^"^o'^^i- 
seems  to  be  two  views  up)on  the  subject,  either  of  in^Tiews.  *" 
which  is  sustained  by  numerous  precedents  and 
authorities,  although  they  widely  differ.     One  of  these  views 
is  that  a   lot-owner  in  a  town  or  city  has  a  private  property 
interest  in  the  street  in  front  of  his  lot,  and  that  the  appro- 
priation of  the  street,  under  such  circumstances  as  claimed 
in  this  case,  deprives  him  of  his  property,  and  entitles  him, 
under  the  constitution  of  the  state,  to  compensation  therefor. 
The  other  view  is  that  the  street  belongs  to  the  public ;  that 
the  latter  owns  it  for  all  the  purposes  01  a  thoroughfare,  and 
can  use  it,  for  such  purpose,  in  any  manner  best  calculated  to 
subsen'e  public  needs  and  requirements;  and  that  the  lot- 
owner  has  no  right  or  interest  in  any  part  of  the  street,  ex- 
cept in  common  with  the  other  members  of  the  community. 
Either  of  these  theories  can  be  maintained  by  a  long  list  of 
decisions  of  courts  of  the  highest  standing,  and  by  very  cogent 
reasons ;  but  each  of  them,  when  strictly  carried  out,  results 
in  hardships  and  frequent  injustice.     The  maintenance  of  the 
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theory  that  the  lotowner  has  a  private  property  in  the  street, 
which  must  be  condemned  and  paid  for  before  the  railway 
can  be  built,  would  practically  prevent  the  establishment  of 
such  a  means  of  transportation,  and  be  liable  to  operate  in- 
juriously to  the  public.  Upon  the  other  hand,  if  it  should  be 
held  that  the  lot-owner  has  no  private  interest  in  the  street, 
and  a  railroad  track  can  be  laid,  and  a  steam-engine  and  cars 
be  used  thereon,  so  as  to  materially  interfere  with  the  right 
of  the  lot-owner  to  egress  and  ingress,  it  would  be  an  injustice. 

The  two  principal  tests  which  have  been  applied  in  order 
to  determine  a  liability  or  non-liability  in  such  cases  are — 
First,  as  to  whom  the  fee  in  the  street  belongs ;  and 
^d?wmiM  •^^^^'^^t  whether  the  appropriation  of  it  by  a  private 
limbuitx.  railway  company,  in  order  to  transport  passengers, 
is  a  new  use  or  servitude,  or  is  consistent  with  the 
general  purposes  for  which  the  street  was  established.  Too 
much  importance,  it  seems  to  me,  has  been  attached  to  the 
question  of  ownership  of  the  fee  in  the  street.  When  a  street 
has  been  dedicated  to  the  public,  or  land  been  taken  for  a 
street  under  the  law  of  eminent  domain,  the  inquiry  as  to  whom 
the  fee  is  in  is  not  very  material.  Its  being  in  the  public  is  a 
pure  fiction.  The  public  may  have  an  irrevocable  right  to 
the  use  of  the  street ;  but  how  can  it  acquire  the  fee  to  the 
land  ?  The  fee  must  vest  in  some  one  having  a  legal  capacity 
to  take  it.  It  must  be  a  natural  or  artificial  person, — must  be 
some  one  having  a  legal  entity.  The  declaration  that  the  fee 
in  such  case  is  in  the  public,  meaning  the  general  mass  of  the 
people,  without  regard  to  any  legal  organization,  although 
often  made  use  of,  is  to  my  mind  absolutely  absurd.  The 
public,  as  a  mass,  does  not,  in  my  opinion,  possess  any  such 
capacity.  Nor  is  it  important,  in  such  a  case,  that  the  fee  to 
the  land  is  in  the  owner  of  the  lot,  unless  he  can  maintain  that 
the  use  of  it  by  the  railway  company  is  a  new  use, — ^an  ad- 
ditional burden  upon  the  land  from  that  contemplated  by  the 
dedication. 

The  fee  to  the  land  constituting  the  street  is  generally  con- 
veyed to  the  adjacent  lot-owners,  in  the  conveyance  to  them 
Title  to  fee  of  ^^  ^^^  \o\,%.  Hammond  v,  McLachlan,  i  Sandf.  N. 
Bireet.  Y.  323,  is  a  leading  case  upon  that  subject,  and,  so 

far  as  I  have  been  able  to  discover,  has  been  fol- 
lowed by  the  latter  adjudications  of  the  New  York  courts. 
Perrin  v.  New  York  Cent.  R.  Co.,  36  N.  Y.  120;  Sherman  v, 
McKeon,  38  N.  Y.  266.  The  question  as  to  whether  a  deed 
to  a  lot  conveys  to  the  center  of  the  street  depends,  of  course, 
upon  its  construction.  It  may  limit  the  convejance  to  the 
exterior  line  or  edge  of  it,  though,  ordinarily,  it  extends  ad 
medium  filum  via*.     It  must,  it  seems  to  me,  be  held  that  the 
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fee  is  either  in  the  adjacent  lot-owners  or  remains  in  the  ded- 
icators. I  do  not  think  that  it  can  be  maintained  that  it  passes 
to  the  public,  either  by  contract  or  by  any  existing  statutory 
authority.  When  a  land  proprietor  lays  out  a  town  upon  his 
land,  he  first  surveys  it  into  blocks,  lots,  streets,  etc.,  and  then 
makes  and  files  a  plat  thereof.  Thus  far  he  has  created  no 
obligation ;  but,  whenever  he  sells  one  of  the  lots  by  refer- 
ence to  such  plat,  he  impliedly  covenants  that  the  street  upon 
which  it  abuts  shall  forever  remain  open,  for  the  lot-owner's 
accommodation.  But  the  public  then  acquire  no  interest  in 
the  streets  in  the  town,  and  will  not,  until  they  accept  the 
dedication.  The  lot-owner's  interest  attaches  long  before  the 
rights  of  the  public  arise.  The  former  secures  his  right  by  a 
deed  ;  and,  because  the  public  thereafter  accept  the  dedica- 
tion,  it  does  not  follow  that  the  lot-owner  is  thereby  deprived 
of  those  rights.  The  statute  might,  no  doubt,  provide  that 
when  a  plat  shall  be  so  made  and  filed  for  record  the  legal 
title  to  tne  streets  shall  vest  in  some  one  who  has  legal  ca- 
pacity  to  take,  to  hold  the  same  in  trust,  for  the  purposes  of 
the  dedication ;  and,  if  the  general  public  has  such  a  capacity 
it  could  have  provided  that  such  title  should  vest  in  the  public. 
The  statute,  however,  has  made  no  such  provision.  It  has 
provided  (section  4180,  Hill,  Code)  that  "  every  donation  or 
grant  to  the  public,  including  streets  and  alleys,  or  to  any  in- 
dividual or  individuals,  etc.,  marked  or  noted  as  such  on  the 
Elat  of  the  town  wherein  such  donation  or  grant  may  have 
een  made,  shall  be  considered,  to  all  intents  and  purposes,  as 
a  general  warranty  to  the  said  donee  or  donees,  grantee  or 
grantees,  for  his,  her,  or  their  use,  for  the  purposes  intended 
by  the  donor  or  donors,  grantor  or  grantors,  as  aforesaid." 
This  section  of  the  statute  creates  a  covenant  that  the  donee 
or  grantee  shall  enjoy  the  use  of  the  property  for  the  pur- 
poses intended  by  the  donor  or  grantor.  It  does  not,  how- 
ever, attempt  to  vest  the  legal  title  in  the  former,  nor,  as  I 
can  discover,  add  any  force  or  strength  toa  dedication  which 
it  did  not  possess  at  common  law.  The  warranty  does  not 
become  operative  or  binding  until  there  has  been  an  accept- 
ance of  the  use.  It  then  renders  the  dedication  irrevocable, 
which  would  as  effectually  be  the  case  if  there  were  no  war- 
ranty. 

But  in   whomsoever  the  fee  to  the  land  constituting   the 
street  may  be  is  not,  to  my  notion,  very  important,  in  a  case 
like  the  one  under  consideration.    The  use  of  the 
land  as  a  street  includes,  practically,  its  entire  ben-  [i^i^^t^ri,*. 
eficial  interest.     There  is  no   estate   of  a  private 
character  left  in  the  dedicator,  if  the  fee  does  remain  in  him, 
which  he  can  utilize,  and,  if  it  vests  in  the  lot-owner  by  virtue 
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of  his  deed  to  the  lot,  it  confers  no  rights  which  are  not 
secured  to  him  by  the  implied  covenant,  arising  out  of  the 
conveyance,  that  ne  shall  have  a  right  of  way  over  the  street, 
and  egress  and  ingress  to  and  from  his  premises  by  means 
thereof.  The  lot-owner's  rights  in  the  street  are  just  as  sacred, 
so  far  as  I  can  see,  in  the  one  case  as  in  the  other. 

The  more  important  question  for  consideration  is  how  far 
a  street  can  be  appropriated  by  a  railway  company  regard- 
OnfOB  iUt-  ^^^^  ^^  ^"^  rights  of  a  lot-owner;  and  its  solution,  to 
at«r«uuT6to  niy  mind,  involves  the  main  difficulty  in  this  class 
»pproprutioB  of  cascs.  Our  statute  (title  2,  chap.  32,  Hill,  Code) 
of  itrMtN  for  Yi2^  undertaken  to  provide  the  means  in  which  a 

^^^^^  public  road,  street,  or  alley,  or  public  grounds, 
may  be  appropriated.  Section  3242  tliereof  authorizes  a  cor- 
poration organized  for  the  construction  of  any  railway,  etc., 
whenever  it  shall  be  necessary  or  convenient,  in  the  location 
of  its  road,  to  appropriate  any  such  public  road,  etc.,  to  appro- 
priate so  much  tnereof  as  may  be  necessary  or  convenient  in 
the  location  and  construction  of  its  road ;  and  it  authorizes 
the  county  court  of  the  county  wherein  such  public  road, 
etc.,  may  be,  unless  within  the  corporate  limits  of  a  munici- 
pal corporation,  to  agree  with  the  corporation  constructing 
the  road  upon  the  extent,  terms  and  conditions  upon  which 
the  same  may  be  appropriated,  or  used  and  occupied,  by- 
such  corporation.  And  section  3243  thereof  provides,  in  ef- 
feet,  that  if  the  public  highway  or  grounds  be  within  the 
limits  of  any  town,  whether  incorporated  or  not,  that  such 
corporation  shall  locate  its  road  upon  such  particular  road, 
street,  or  alley,  or  public  grounds  within  such  town,  as  the 
local  authorities  mentioned  in  the  last  section,  (referring  to 
section  3242,)  and  having  charge  thereof,  shall  designate. 
The  two  sections,  however,  respectively  provide, — the  for- 
mer one,  that,  if  such  county  court  and  corporation  shall 
be  unable  to  agree  upon  the  extent,  terms  and  conditions 
upon  which  the  public  road,  etc.,  may  be  appropriated,  etc., 
such  corporation  may  appropriate  so  much  thereof  as  may 
be  necessary  and  convenient  in  the  location  and  construction 
of  its  road ;  and  the  latter  one,  that  if  such  local  authorities 
shall  fail  or  refuse  to  designate  the  particular  road,  etc.,  up- 
on which  such  corporation  shall  locate  its  road,  within  area- 
sonable  time,  when  requested,  the  corporation  may  make 
such  appropriation  without  reference  thereto.  These  pro- 
visions of  the  statute  are  ambiguous,  unsatisfactory  and  ab- 
surd ;  and  about  all  that  can  be  gathered  from  them  is  that 
they  authorize  the  appropriation  by  a  railway  corporation  of 
so  much  of  a  public  road  or  street  as  may  be  necessary  and 
convenient  in  the  location  and  construction  of  its  road. 
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The  appropriation,  however,  is  only  of  a  part  of  the  ease- 
ment or  use  secured  to  the  public  in  the  land  embraced 
within  the  public  road  or  street.  The  legislative  jurisdic- 
tion in  such  matters  is  limited  to  a  control  of  the  use  which 
belongs  to  the  public,  and  it  should  not  be  presumed  that 
the  legislature  intended  to  exercise  it  in  violation  of  private 
rights  and  interests.  It  authorizes  the  appropriation  of  the 
part  of  the  public  road  or  street  as  sucn,  and  amounts  to 
no  more  than  a  partial  change  of  the  manner  of  its  use. 
It  does  not  attempt  to  interfere  with  the  private  rights  of 
the  owners  of  the  land  abutting  upon  the  road  or  street;  and 
1  doubt  very  much  whether  the  legislature  has  the  leeal 
rieht,  by  such  an  act,  to  destroy  or  seriously  impair  rights 
of  that  character.  Thej  are  virtually  private  property,  and 
cannot  be  taken  by  a  railway  corporation  without  compensa- 
tion being  first  made  or  securea  in  such  rtianner  as  may  be 
prescribed  by  law.     Article  11,  §  4,  Const.  Or. 

I  do  not  regard  the  occupation  of  a  public  highway  by  a 
railway  corporation,  under  the  appropriation  authorized 
by  the  statute  in  question,  as  anything  more  than 
a  kind  of  sufferance.  The  railway  corporation  J^**"J^^]J^^* 
is  permitted  by  the  statute  to  appropriate  so  much  tiiori«ed.*"' 
of  the  highway  as  may  be  necessary  or  convenient 
in  the  location  and  construction  of  its  road  ;  but  the  use 
thereof  by  the  public  is  not  abridged.  It  is  simply  extended 
to  the  railway  corporation,  and  the  latter  admitted  to  its  en- 
joyment in  common  with  the  former.  The  corporation  is 
allowed,  under  the  statute,  to  build  and  operate  its  railway 
within  the  bounds  of  the  highway  ;  but  it  has  no  authority 
to  change  the  grade  thereof,  or  to  use  it  to  the  exclusion  of 
the  pubUc.  Nor  has  it  any  right  to  use  the  highway  in  such 
a  manner  as  will  cut  off  access  to  it  by  the  adjoining  lot- 
owner.  The  latter  will,  doubtless,  be  obliged  to  submit  to 
the  ordinary  inconveniences  and  consequences  which  the 
construction  of  a  railroad  track,  and  the  moving  of  a  loco- 
motive and  cars  thereon,  occasion, — be  compelled  to  endure 
the  smoke,  noise  and  screeching  which  naturally  result  from 
the  use  of  that  character  of  vehicles  ;  but  they  cannot  be  de- 
prived of  the  rights  of  ingress  and  egress,  to  and  from  their 
[)remises,  without  compensation.  This  class  of  cases  is  un- 
ike,  in  principle,  the  class  in  which  adjacent  lot-owners  are 
denied  the  right  to  recover  damages  for  a  loss  or  incon- 
venience resulting  from  an  injprovement  of  streets  by  the 
Eublic  authorities  having  charge  of  such  matters.  In  the 
itter  case,  the  authorities  have  an  undoubted  right  to  alter 
or  establish  the  grade  of  streets  in  towns  or  cities,  and  to 
cause  the  improvement  of  the  streets  to  be  made  according 
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to  the  Standard  of  such  grade,  without  creating  anj  liability 
in  consequence  thereof.  But  the  improvement  is  made  in 
order  to  render  the  street  useful  and  convenient  to  the  pub- 
lic ;  and,  if  the  work  is  done  properly,  the  lot-owners, 
although  they  may  suffer  incidental  aamages*thereby,  have 
no  legal  grounds  for  complaint. 

The  use  of  a  street  by  a  railway  corporation,  under  such 
an  authority  as  herein  referred  to,  is,  however,  primarily  for 
its  own  advantage.  Its  occupation  of  the  street  is  the  same 
as  of  any  other  beneficiary  of  its  use,  and  is  subordinate  to 
the  authority  of  those  in  whom  the  law  vests  the  manage- 
ment and  control  of  the  street.  Its  right  to  so  locate  and 
construct  its  road  is  restricted  to  such  a  use  of  the  street  as 
will  not  destroy  or  materially  impair  the  rights  of  others  to 
its  use  and  enjoyment. 

It  is  contended  that  a  public  road  or  street  is  not  estab- 
lished for  the  purpose  of  being  used  by  a  railroad  corpora- 
tion, but  is  designed  for  the  mode  of  travel  ordinarily  pur- 
sued along  such  thoroughfares,  and  that  its  use  by  the  former 
imposes  a  new  burden  upon  the  land  embraced  within  it 
The  statute  to  which  reierence  has  been  made  is  of  long 
standing  and  contains  the  only  provision  which  authorizes  a 
railway  corporation  to  appropriate,  eonomine^  a  part  of  the 
public  highway  for  the  location  and  construction  of  its  road. 
The  authority  of  the  statute  has  been  invoked  and  applied  in 
every  instance  in  which  a  railroad  has  been  located  and  con- 
structed across  or  along  a  highway  in  this  state,  and  has 
never  been  questioned.  To  determine,  therefore,  at  this  late 
date,  that  it  is  practically  a  nullity,  as  we  necessarily  would 
be  compelled  to  do  if  we  indorsed  the  position  of  the  learned 
counsel  for  the  appellant,  would  operate  injuriously  to  the 
community. 

I  am  aware  that  the  construction  of  the  said  statute  in- 
dicated herein  does  not  accord  with  that  given  to  similar  stat- 
utes by  courts  of  acknowledged  ability  of  other 
ZTiTrr*  s^^^^s-  I^  Williams  V,  New  York  Cent.  R.  Co.,  16 
c*iit.B.co.  N.  Y.  97,  a  leading  case  upon  the  subject,  it  was 
held  that  the  owner  of  a  fee  in  a  public  highway 
might  maintain  an  action  against  a  railroad  company  whicfi, 
without  his  consent,  or  the  appraisal  of  his  damages,  had  en- 
tered  upon  and  occupied  such  highway  with  the  track  of  its 
road,  holding  that  the  appropriation  of  the  highway  by  the 
company  was  a  *' taking"  of  the  property  of  the  owner 
of  the  fee,  within  the  meaning  of  the  constitutional  pro- 
vision  upon  that  subject  and  that  the  conversion  of  a  high- 
way into  a  railroad  track  was  a  material  change  from  the 
use  for  which  it  was  originally  intended.     The  opinion  of  the 
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court  in  that  case  was  delivered  by  a  jurist  who  has  had 
few  equals  in  learning  and  ability,  and  tor  whose  wisdom  I 
entertain  the  highest  regard.  The  opinion  was  supported 
by  authority  ot  great  weight,  and  sustained  by  clear  and 
cogent  reasoning;  but,  notwithstanding,  I  am  satisfied  that 
time  and  experience  have  shown  that  the  rule  there  laid 
down  was  not  the  best  suited  to  the  needs  and  requirements 
of  the  community.  I  think,  with  all  due  deference  to  the 
name  of  Judge  Samuel  L.  Selden,  that  it  would  have  been 
better  to  have  held  that  the  location  and  construction  of 
a  railway  track  by  a  railwaj^  corporation  in  a  public  high- 
way, under  a  special  permission  granted  by  the  legislature, 
was  not  necessarily  a  violation  ot  the  rights  of  the  owner 
of  the  fee  to  the  land,  or  that  it  put  the  land  to  a  use 
foreign  to  that  contemplated  in  the  establishment  of  the 
highway ;  that  such  was  not  so  inconsistent  with  the  prin- 
cipal use  as  to  constitute  a  taking  of  the  land,  within  the 
meaning  of  the  constitutional  provision  referred  to,  unless  it 
cut  ofif  or  seriously  impaired,  rights  belonging  to  parties  by 
virtue  of  their  relations  to  the  land  as  such  highway.  Such 
a  holding  would  have  been  more  conservative,  it  seems  to 
me,  although  made  at  the  sacrifice  of  refined  logic.  The  le- 
gal title  to  the  land  irt  a  public  road  or  street  is  more  in 
name  than  in  substance.  It  exists  mainly  in  theory,  and  can- 
not be  rendered  available  to  the  owner,  except  in  case  the 
road  or  street  is  discontinued  as  such,  which  is  a  remote 
contingency.  The  use  of  a  public  highway  by  a  railway  cor- 
poration under  the  appropriation  authorized  by  said  statute 
is,  in  my  opinion,  a  legitimate  use  of  it,  when  it  does  not  in- 
fringe upon  the  adjoining  land-owner's  right  of  access  to  the 
highway;  but,  when  it  materially  interferes  with  such  right, 
the  land-owner  can  maintain,  an  action  against  the  corpora- 
tion for  damages  for  the  depreciation  caused  thereby  to  his 
land. 

The  counsel  for  the  respondent  claims  that  the  railway 
track  in  question  was  located  upon  the  streets  in  the  city  of 
East  Portland  designated  by  the  city  council  there- 
of, and  that  it  was  rendered  necessary  thereby,  in  Obitmction 
its  construction  to  make  curves  in  the  track,  in  or-  ^[^^^^^  *^ 
der  to  pass  around  corners,  which  brought  the  J^^/ 
track  nearer  to  the  premises  of  the  appellant  than 
•it  would  otherwise  nave  been  located.  This  was  the  respond- 
ent's misfortune,  and  could  not  be  pleaded  as  a  justification 
for  intruding  upon  the  appellant's  right  to  the  use  of  the 
street  in  front  of  his  premises.     The  city  council   had   no 
power  to  make  any  directions  in  that  respect,  except  what  is 
vested  in  it  by  the  said  statute,  which,  as  before  suggested 
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was  not  intended  by  the  legislature  to  authorize  a  direct  in- 
terference with  the  rights  of  lot-owners  above  referred  to ; 
nor  had  the  legislature  itself  any  such  power,  without  pro- 
viding for  the  payment  of  compensation.  If  the  respondent 
could  not  locate  and  construct  its  roads  upon  the  streets  des- 
ignated by  the  common  council  of  the  city,  without  affecting 
the  rights  of  some  of  the  adjoining  lot-owners,  it  should  not 
have  attempted  the  appropriation  without  the  consent  of  such 
lot-owner.  It  was  not  compelled  to  use  the  streets  of  the  city 
for  its  railway  track,  nor  was  it  justified  in  so  doing  without 
due  authority. 

There  are  many  items  of  damages  alleged  in  the  complaint 
which  cannot  be  recovered  in  the  action ;  but  if  the  location 
of  the  railway  is  in  such  close  proximity  to  the 
tetorfiBreiiet  appellant's  premises  that  its  use  obstructs  com- 
iMtlr'^reM.  munication  with  the  street,  and  interferes  with  the 
j^^.HeMLrv  enjoyment  of  it  by  those  who  may  occupy  the 
♦fdrnMiffM.  premises,  to  such  an  extent  as  to  materially  depre- 
ciate their  value,  the  appellant  should  be  entitled 
the  amount  of  such  depreciation.  The  circuit  court  should 
have  referred  that  question  to  the  jury,  with  instructions  that 
if  they  found  the  facts  as  above  suggested  they  should  find 
for  the  appellant,  and  assess  his  damages  in  accordance  with 
the  rule  there  indicated.  The  complaint  in  the  action  was 
not  strictly  framed  according  to  the  theory  of  the  case  as 
herein  laid  down  ;  but  it  is  broad  enough,  in  its  allegation  of 
facts,  to  meet  that  view.  I  do  not  think  that  the  action  was 
based  wholly  upon  the  claim  that  the  placing  of  the  railroad 
upon  the  street,  of  itself,  gave  a  right  to  damages  for  the  ap- 
propriation of  property.  The  complaint  contains  the  allega- 
tion "  that,  in  constructing  the  said  road  on  said  portion  of 
Third  street  abutting  on  said  lots,  the  respondent  negligently 
and  willfully  built  it  above  the  grade  of  said  street  for  the 
whole  huncired  feet,  and  made  a  lar^e  curve  in  its  road  on 
that  portion  of  Third  street,  and  built  its  road  so  near  the 
curb  of  appellant's  lots  that  a  wagon  cannot  pass  between  the 
curb  and  trie  railroad.*'  This  allegation  is  followed  by  the 
allegation  "that  the  respondent,  through  and  by  building  its 
road  on  said  street  as  aforesaid,  has  so  taken  and  appropriated 
said  part  of  Third  street  so  owned  as  aforesaid  by  appellant, 
and  also  said  portion  of  E  street,  between  Third  anci  Fourth, 
as  to  interrupt  and  greatly  obstruct  access  to  appellant  s  said  ' 
lots,  in  so  much  as  to  have  almost  driven  travel  off  of  said 
street,"  etc.  These  allegations  present  the  identical  ques- 
tion considered  ;  and  the  circuit  court  committed  error  in  its 
holding  that  the  action  was  based  upon  the  claim  that  the 
placing  of  the  railroad  upon  a  street  gives  a  right  to  dano. 
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ages  for  appropriation  of  property ;  that  there  could  be  no 
recovery  on  the  part  of  the  appellant  for  that  single  cause  of 
action,  for  the  lact  of  placing  a  railroad  upon  the  public 
street ;  that  he  could  not  recover  in  the  action  for  the  extra- 
ordinary use  of  the  streets ;  that  if  there  was  any  extraor- 
dinary use  of  it,  or  any  extraordinary  results  from  the  opera- 
tion of  the  road,  and  the  city  of  East  Portland  authorized  the 
road  to  be  put  down  upon  the  streets  and  operated,  the  ap- 
pellant could  not  recover.  This,  in  substance,  was  one  of  the 
instructions  given  by  the  court  to  the  jury  to  which  excep- 
tions were  taken ;  and  it  is  very  evident,  from  an  examination 
of  the  complaint,  that  the  court  put  too  narrow  a  construction 
upon  it. 

The  instruction  was  also  faulty  in  another  respect.      The 
court  left  it  to  the  jury  to  find  whether  the  city  of  East  Port- 
land authorized  the  respondent  to  locate  and  operate  its  road 
on  and  along  said  streets.     The  evidence  as  to  what  the  city 
did  to  authorize  the  respondent  to  so  locate  and  operate  its 
road  was  in  writing ;  was  in  the  form   of  an  authenticated 
copy  of  a  city  ordinance;  and  it  belonged  to  the  court,  and 
not  to  the  jury,  to  determine  its  effect.     Besides,  the  instruc- 
tion assumed  that  the  city  of  E^st  Portland   had  power  to 
authorize  the  respondent  to  locate  and  operate  its  road  at  the 
place  and  in  the  manner  in  which  it  was  done.     The  charter 
of  said  city,  I  find,  does  empower  the  common  council  there- 
of to  "permit,  allow,  and  regulate  the  laying  down  of  tracks 
for  street  cars  and  other  rauroads  upon  such  streets  as  the 
council  may  designate  ;*'  and  that  may  have  empowered  it  to 
authorize  tne  respondent  to  locate  and  operate  its  road  at 
the  place  where  it  was  constructed.     But  whether  it  did  so 
or  not  depends  upon  whether  it  trenches  upon  the  rights  of 
the  appellant  in  the  respect  hereinbefore  mentioned.     This 
presented  a  question  of  fact  which  the  court  should  have 
submitted  to  the  jury.     The  respondent  could  only  have  ob- 
tained from  the  common  council  of  the  city  authority  to 
locate  and  construct  its  road  upon  the  streets  in  such  a  man- 
ner as  not  necessarily  to  interfere  with  the  rig^hts  of  others  to 
their  use.     A  railway  corporation  authorizecf  to  use  a  public 
street  for  the  purposes  of  its  road,  under  such  a  power,  is  re- 
quired to  locate  and  construct  it  so  as  to  leave  sufficient  space 
on  either  side  to  allow  the  passage  of  wagons  between  its 
track  and  the  curb  of  the  sidewalk.     It  has  no  right  to  veer 
from  side  to  side,  and  interrupt  the  enjoyment  01  the  street 
by  adjoining  lot-owners,  in  front  of  their  premises.     Such  a 
course  should  subject  the  corporation  to  damages  in  favor  of 
the  lot-owner  so  encroachod  upon.     In  Cadle  v.  Muscatine 
W.  R.  Co.,  44  Iowa,  II,  the  liability  of  the  company  for  such 
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an  encroachment  was  maintained  upon  the  ground  of  care- 
lessness on  the  part  of  the  company  in  the  location  of  its  road. 
The  court  there  held  that  the  owner  of  adjacent  property  had 
an  interest  in  the  street  entitling  him  to  maintain  an  action 
against  the  company  for  such  a  careless  or  unlawful  appro- 
priation thereof,  or  location  of  its  track  thereon,  as  should  be 
injurious  to  his  property  notwithstanding  the  city  of  Musca- 
tine had  granted  to  the  company  authority  to  construct  its 
road  over  such  street.  The  court  said :  "It  was  competent 
for  the  city  of  Muscatine  to  grant  to  the  railroad  company 
authority  to  construct  its  road  over  the  street  in  controversy; 
and  for  a  proper  exercise  of  such  authority  the  defendant 
would  not  be  liable,  although  such  act  might  diminish  plaint- 
iff's enjoyment  of  his  property,  and  lessen  its  value."  I  think 
the  principles  of  that  decision,  so  far  as  they  recognize  the 
mutual  rie:hts  of  the  public  and  of  the  adjoining  land-owners 
in  public  highways,  and  the  authority  of  the  legislature  to 
exercise  reasonable  control  over  sucK  highways,  are  correct 
But  I  maintain,  further,  that  the  rights  of  such  adjoining 
land-owners  in  a  part  of  the  adjacent  highway  sufl5cient  for 
the  reasonable  enjoyment  of  their  premises  constitute  in  them 
a  property  interest,  whether  they  own  the  fee  to  the  centre 
of  the  highway,  or  merely  an  easement  therein  ;  that  in  either 
case  it  is  a  proprietary  right,  which  they  purchased  with  the 
premises,  as  appurtenant  thereto,  and  which  they  cannot  be 
deprived  of,  except  by  the  same  power,  and  upon  the  same 
terms,  by  which  tney  may  be  deprived  of  any  other  property; 
and  that  the  grounds  of  liability  of  a  railway  corporation  for 
an  encroachment  upon  those  rights,  under  an  attempted  ap- 
propriation of  the  highway,  is  not  carelessness  or  negligence 
in  the  location  of  its  road,  but  a  wrongful  usurpation,  which 
no  legislative  power  can  sanction,  under  the  constitution  of 
the  state,  without  providing  for  just  compensation. 

Under  the  view  nerein  expressed,  the  judgment  appealed 
from  must  be  reversed,  and  the  case  remanded  to  the  circuit 
court  for  a  new  trial. 

Construction  of  Railroad  In  Street— Right  of  Abutting  Lot  Owners  to 
Compensation. — See  Iron  Mountain  R.  Co.  v,  Bingham  (Tenn.),  38  Am.  & 
Eng.  R.  Cas.  444,  note  452 ;  Reichert  t/.  St.  Louis  &  S.  F.  R.  Co.  (Ark.),  38 
lb.  453 ;  Theobold  v,  Louisville  N.  O.  &  F.  R.  Co.,  (Miss.).  38  Jb,  462 ; 
Pennsylvania  Schuylkill  Val.  R.  Co.  v.  Walsh  (Pa.),  38  lb.  466,  note  468; 
Smith  V.  East  End  Street  R.  Co.  (Tenn.).  38  lb,  470;  Arbenz  t'.Whed- 
mg  &  H.  R.  Co.  (W.  Va).  ante,  p.  284;  Griffin  v-  Shreveport  &  A.  R. 
Co.  (La.),  ante,  p.  295 ;  Jackson  v.  Kiel  (Colo.),  ante,  p.  297 ;  Gilbert  «► 
Greeley,  Salt  Lake  &  Pac.  R.  Co.  (Colo.),  ante,  p.  300. 
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Paquet 

V. 

Mount  Tabor  Street  R.  Co. 

{Oregon  Supreme  Courts  December  10,  1889.) 

Eminent  Domain — ^Construction  of  Railroad  in  Street— Injunction. — A  rail- 
way corporation  authorized  to  locate,  construct,  and  operate  its  road  upon 
a  street  in  an  incorporated  city,  by  authority  of  the  common  council  there- 
of, granted  in  accordance  with  the  charter  of  the  city,  or  upon  a  county 
road  in  the  country,  under  an  agreement  with  the  county  court  of  the 
county  in  which  the  road  is  situated,  in  accordance  with  section  3242,  Ann. 
Laws  Or.,  cannot  be  enjoined  from  proceeding  with  its  enterprise  at  the 
suit  'of  an  owner  of  lands  abutting  upon  the  street  and  county  road, 
whether  the  fee  to  the  lands  to  the  centre  of  the  street  and  county  road 
adjacent  thereto  is  in  such  owner  or  not,  without  establishing,  by  allega- 
tions and  proofs,  that  the  construction  and  use  of  the  railway  will  speci^ly 
interfere  with  the  owner  s  ingress  and  egress  to  and  from  his  premises. 

Lord,  J.,  dissenting.  t 

Appeal  from  Circuit  Couit,  Multnomah  County. 

C.  H.  Carey ^  F.  D,  Chamber lin  and  P.  L.  Willis  for  appellant. 

C.  B.  Bellinger  for  respondent. 

Thayer,  C.  J. — In  this  case  the  appellant  sought  to  enjoin 
the  respondent,  a  railway  corporation,  organized  under  the 
laws  01  the  state,  from  building  and  maintaining  a 
motor  line  of  railway  upon  a  certain  street  in  the  **^ 

city  of  East  Portland,  ana  also  upon  a  certain  county  road,  in 
the  county  of  Multnomah,  whicn  was  a  continuation  of  the 
said  street  beyond  the  limits  of  said  city.  The  appellant  al- 
leged in  his  complaint  that  he  was  the  owner  in  fee  of  block 
100,  in  Stephens*  addition  to  said  city,  and  within  the  cor- 
porate limits  thereof,  which  block  abuts  upon,  and  the  fee  of 
the  land  connected  therewith  extends  to,  the  central  line  of 
the  street  along  the  north  side  thereof,  which  street  is  60 
feet  wide  and  is  known  as  "  Hawthorn  Avenue."  That  said 
street  at  the  eastern  bounds  of  the  city  connects  with  a 
county  road  40  feet  in  width,  which  extends  east  into  the 
county  several  miles,  and  is  also  called  "  Hawthorn  Avenue.*' 
And  he  alleged  that,  abutting  upon  the  north  side  of  said 

40  A.  &  E.  R.  Gas.— 21 
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county  road,  and  extending  south  to  the  centre  thereof,  he 
also  owned  a  tract  of  land  or  country  propertj^  lying  about 
80  rods  east  of  said  city  boundary  ;  all  being  in  the  county 
of  Multnomah.  And  appellant  further  alleged,  in  substance, 
that  the  respondent,  without  his  consent,  and  without  pay- 
ment or  tender  of  any  compensation  for  the  use  of  said  lanH, 
or  of  said  street  for  railroad  purposes,  or  any  proceedings 
had  to  condemn  or  appropriate  the  street  or  road,  or  any 
part  thereof,  for  such  purposes,  began  the  construction  of  a 
standard  guage  railroad,  to  be  operated  by  steam  along  said 
street  and  road,  and  over  appellant's  said  property  lying  with- 
in the  limits  thereof.  The  respondent  justifiea  its  acts  by 
building  and  operating  its  road  upon  said  street,  under  au- 
thority granted  by  the  common  council  of  the  city  pursuant 
to  its  charter ;  and  of  locating,  constructing,  and  operating 
it  upon  said  county  road,  under  an  agreement  with  the  county 
court  for  Multnomah  county,  in  accordance  with  §  3242,  Ann. 
Laws  Or.  The  circuit  court,  after  hearing  the  case,  entered 
the  decree  appealed  from. 

The  appellant's  counsel  have  cited  a  long  list  of  authorities 
to  prove  that  the  fee  to  the  land  embraced  in  the  street  and 

road  to  the  centre  thereof,  upon  which  the  appel- 
u!rgi^oi^>wii*^  lant's  said  pieces  of  ground  abutted,  was  in  appel- 
to  injiiDeUoB.  lant;  but  it  was  not  alleged  in  the  complaint,  or 

claimed,  as  I  understand,  that  the  location,  con- 
struction and  operation  of  the  railroad  upon  the  street  and 
county  road  effected  his  said  premises  in  any  particular  fur- 
ther than  the  usual  annoyances  and  inconveniences  attendant 
upon  the  use  of  that  character  of  appliances.     His  claim  to 
the  injunction  seems  to  have  been  based  upon  the  grounds 
that  the  use  of  a  public  highway  for  such  purpose  is  a  new 
use  or  additional  servitude  upon  the  land  occupied  by  the 
highway.     We  have  considered  that  question  in  connection 
with  the  case  of  McQuaid  v.  Portland  &  V.  R.  Co.,  ante,  p. 
308,  (submitted  at  this  term,)  and  reached  the  conclusion 
that  such  a  use  of  a  highway  corporation  does  not  necessarily 
violate  the  rights  of  an  owner  of  the  fee  to  the  land  included 
in  the  highway,  or  put  the  land  to  a  use  foreign  to  the  one 
contemplated  in  the  establishment  of  the  highway  ;  nor  is  it 
so  inconsistent  with  the  principal  use  as  to  constitute  a  "  tak- 
ing "  of  the  land,  within  the  meaning  of  the  constitutional 
provisions  upon  that  subject,  unless  it  cutoff  rights  belonging 
to  parties  by  virtue  of  their  relations  to  the  land  as  a  public 
highway.    The  establishment  of  a  public  highway  practically 
divests  the  owner  of  the  fee  to  the  land  upon  whicn  it  is  laid 
out  of  the  entire  present  beneficial  interest,  of  a  private  nature, 
which  he  had  therein.     It  leaves  him,  nothing  out  the  possi- 
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bility  of  a  reinvestment  of  his  former  interest,  in  case  the 
highway  should  be  discontinued  as  such.  This  view,  1  am 
aware,  is  contrary  to  the  ancient  doctrine  that  the  owner  of 
the  fee  owned  the  land  subject  only  to  such  public  uses,  and 
that  he  had  a  right  of  action  when  the  use  was  diverted  to  a 
different  purpose.  Such  a  doctrine  may  have  been  appli- 
cable where  tne  ownership  was  merely  subject  to  a  right  of 
way  over  the  land ;  but  where,  as  in  modern  cases,  it  is  de- 
voted exclusively  to  the  purposes  of  a  public  thoroughfare, 
and  the  control  thereof  is  committed  to  legally  constituted 
authorities,  charged  with  the  duty  of  maintaining  it  for  such 

Eurpose,  the  doctrine  becomes  but  a  vague  theory,  and  should 
e  laid  away  among  the  antiquities  of  a  past  age.  The  state 
has  power  to  reg^ulate  and  control  the  use  of  all  public 
highways;  and  ii  it  deems  proper  to  admit  a  railway  cor- 
poration to  enjoy  such  use  in  common  with  the  public,  in 
subordination  to  the  authorities  having  the  immediate  con- 
trol of  them,  I  cannot  perceive  that  the  owner  of  the  fee  had 
any  more  rieht  to  complain  than  any  other  member  of  the 
community  has,  or  that  his  rights  are  effected  in  any  great- 
er degree.  As  owner  of  the  land  abutting  upon  the  high- 
way, he  may  suffer  a  particular  inconvenience  and  damage 
in  consequence  of  the  location,  construction,  and  operation 
of  the  railway  thereon,  and  be  entitled  to  claim  compensation 
therefor.  If  the  corporation  were  to  built  its  roacf  so  near 
his  premises,  or  to  so  change  the  grade  of  the  highway,  as 
to  interrupt  his  access  thereto,  he  might  reasonably  claim 
damages  tnerefor ;  but  that  would  arise  out  of  the  fact  that 
he  was  thereby  deprived  of  a  right  which  inhered  in  his  own- 
ership of  the  premises, — the  right  of  ingress  and  egress  to  and 
from  the  same  by  means  of  the  highway, — and  without  the 
l>enefit  of  which  they  might  be  comparatively  valueless  to 
him.  The  same  riglit,  however,  belongs  to  every  owner  of 
land  which  abuts  upon  the  highway,  and  may  be  enforced  in 
the  same  manner,  when  so  interfered  with.  But  where  the 
track  is  located  in  the  middle  of  the  highway,  and  the  railway 
properly  built  and  operated  under  such  authority,  as  shown 
m  this  case,  the  adjoining  land-owner  has  no  legal  cause  for 
complaint.  The  decree  appealed  from  will  therefore  be 
affirmed. 
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Sullivan 

V. 

North  Hudson  County  R.  Co. 

{New  Jersey  Court  of  Errors  and  Appeals^  November  19,  1889.) 

Eminent  Domain — Compensation — Setting-off  Benefits. — In  assessing  the 
compensation  to  an  abutting  lot-owner  for  the  damajge  caused  by  the 
construction  of  an  elevated  railroad  in  a  city  street,  the  jury  cannot  set  off 
against  the  damages  the  general  and  incidental  benefits  which  come  to  all 
anke,  either  on  a  particular  street  or  outside  of  it. 

Sanne— Elevated  Railroad — Compensation  to  Abutting  Lot-owner.— When 
a  corporation  had  been  authorized  to  construct  and  operate  an  elevated 
cable  railroad  through  a  street  on  paying  to  the  adjacent  land-owners  the 
value  of  the  easement  or  right  of  passage  and  the  damages,  and  the  rail- 
road to  be  built  was  to  be  not  less  than  13  feet  above  the  street,  resting  on 
pillars  at  least  30  feet  apart,  it  was  not  error  to  charge  the  jury  impaneled 
to  appraise  the  value  of  the  easement,  and  to  assess  the  damages,  that  the 
value  of  the  easement  was  nominal,  or  nearly  so,  but  that  any  hindrance 
caused  by  the  railroad  to  those  uses  of  the  street  which  the  ad jacent  owner 
had  a  right  to  make  over  and  above  the  public  should  be  considered  in  de- 
termining the  value. 

Error  to  Circuit  Court,  Hudson  County ; 

Mr.  Wills  and  Mr.  Collins  for  plaintiff  in  error. 

J.  B.  Vredenburgh  and  Mr.  Besson  for  defendant  in  error. 

Dixon,  J. — Under  "An  act  to  enable  street-car  or  horse-rail- 
road companies  to  provide  better  accommodation  to  the  public 
by  using  what  is  now  known  as  the  *  cable  system 
^•^*"  for  motive  power  on  elevated  railroads,'  *'  approved 

Marcfi  26,  1886.  (P.  L.  1886,  p.  126,)  the  North  Hudson  Coun- 
ty  Railroad  Company  obtained  the  appointment  of  commis- 
sioners to  examine  and  appraise  the  easement  and  rieht  of  pas- 
sage over  Oakland  avenue,  Jersey  City,  in  front  of  two  city 
lots,  with  apartment  houses  erected  thereon,  situate  on  the 
westerly  siae  of  said  avenue,  and  belonging  to  the  plaintiff  in 
error.  The  railroad  to  be  constructed  was  to  be  elevated  at 
least  13  feet  in  the  clear  above  the  street,  to  be  supported  by 
pillars  set  on  each  side  of  the  avenue  not  less  than  30  feet 
apart  longitudinally,  and  to  have  double  tracks,  over  which 
passenger  cars  were  to  be  drawn  by  a  wire  cable  put  and  kept 
in  motion  by  stationary  steam-power,  located  near  the  inter- 
section of  Palisade  and  Ravine  avenues.     The  commissioners 
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appraised  the  value  of  the  easement  and  right  of  passage  at 
$25,  and  assessed  the  damaeres  of  the  plaintiff  at  $20.  The 
plaintiff  thereupon  appealed  to  the  circuit  court  of  Hudson 
county,  where  an  issue  was  framed,  a  jury  trial  had,  a  verdict 
rendered  for  a  somewhat  larger  aggregate  of  value  and  dam- 
ages, and  a  judgment  entered  therefor,  with  costs,  in  favor  of 
the  plaintiff.  To  review  questions  of  law  decided  during  that 
trial  the  plaintiff  has  sued  out  the  present  writ  of  error. 

The  defendant  moves  to  dismiss  the  writ  on  the  ground 
that  it  will  not  lie  in  such  a  case.  Our  constitution  (article  6 
§  5,  par.  3)  declares  that  **  final  judgments  in  any 
circuit  court  may  be  brought  hy  writ  of  error  into  ^^r  i7m.*  ^' 
the  supreme  court,  or  directly  mto  the  court  of  er- 
rors and  appeals."  The  statute  already  mentioned  requires 
the  circuit  court  to  enter  judgment  on  the  verdict  of  the  jury, 
and  to  award  execution  thereon.  The  judgment  so  entered 
is  therefore  final.  It  follows  from  the  very  words  of  the  con- 
stitution that  the  writ  of  error  was  lawfully  issued.  The  same 
conclusion  must  be  reached  from  previous  decisions  in  this 
court.  A  writ  of  error  will  run  from  this  court  to  the  supreme 
or  circuit  court  to  bring  up  any  decision  therein  which  is  final, 
in  the  nature  of  a  final  judgment,  and  which  has  not  proceed- 
ed from  a  matter  resting  in  discretion.  Eames  v.  Stiles,  31 
N.  J.  Law,  490 ;  Adams  v.  Disfston,  44  N.  J.  Law,  662.  We 
proceed,  then,  to  consider  the  alleged  errors. 

The  assignments  of  error  mainly  relied  on  by  the  plaintiff 
relate  to  the  rulings  of  the  court  touching  the  measure  of 
damages ;  the  plamtiff  contending  that  the  jury 
were  required  to  set  off  benefits  to  land  not  taken  i^t*JJ^^*^*J|'^ 
against  the  damages  arising  from  the  taking.  The 
benefits  which  may  accrue  to  a  land-owner  by  reason  of  the 
construction  and  operation  of  a  railroad  across  his  land  are 
usually  regarded  as  consisting  of  two  classes, — general  bene- 
fits, being  those  which  affect  the  whole  community  or  neigh- 
borhood, by  increasing  the  facility  of  transportation,  attract- 
ing population,  and  the  like  ;  and  special  benefits,  being  those 
which  directly  increase  the  value  of  the  particular  tract 
crossed,  as  if  a  cut  required  by  the  railroad  should  drain  a 
swamp,  or  a  necessary  embankment  should  maintain  a  mill- 
pond,  or  if  a  bridge,  which  the  railroad  company  had  to  build, 
should  afford  a  better  way  between  portions  of  the  tract.  Of 
special  benefits,  there  are  none  in  the  present  case.  No  advan- 
tage could  possibly  inure'to  the  property  of  the  plaintiff  from 
the  construction  and  operation  of  this  railroad  which  would 
not,  in  greater  or  less  aegree,  be  enjoyed  by  the  entire  neigh- 
borhood. The  plaintiff's  counsel,  in  their  brief,  justly  say  :  **  It 
is  perfectly  clear  that  any  enhancement  of  value  to  property 
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must  arise  from  increased  facilities  of  travej.  There  is  not 
the  slightest  suggestion  of  benefit  from  any  other  cause." 

The  first  question  for  decision,  then,  is  whether  it  is  true 
that  the  judge  instructed  the  jury  to  set  off  general  benefits 
against  tne  damages.  The  matter  of  benefits  arose  early  in 
the  trial,  when  counsel  for  the  company  was  cross-examining 
a  witness  of  the  plaintififs,  with  a  view  of  showing  that  the 
elevated  road  rendered  the  street  safer  for  children  than  an 
existing  surface  railroad.  On  objection,  the  judge  excluded 
the  inquiry,  saying:  "  The  rule  undoubtedly  is  that  general 
benefits  are  not  to  be  considered."  **  I  have  no  doubt  that 
the  general^benefit  has  to  be  eliminated."  Afterwards,  the  de- 
fendant's counsel  proposed  to  ask  one  of  plaintiff's  witnesses 
whether  increased  facilities  of  travel  would  not  benefit  the 
plaintiff's  property,  and  on  objection  the  judge  said  :  *'  It  is  in 
the  line  oi  the  previous  objection  and  ruling  of  the  court.  I 
am  quite  clear  in  excluding  everything  that  touches  the  ques- 
tion of  general  benefits."  On  defendant's  counsel  asking, 
"  Do  I  understand  your  honor  to  mean  to  the  property  right 
on  the  line  of  the  street  where  it  goes  through  ?"  the  judge 
replied  :  "  Yes  ;  anything  that  rises  from  the  general  benefit 
is  not  to  be  counted  in  this  investig^ation."  Subsequently, 
several  questions  were  put  to  the  defendant's  witnesses  for 
the  purpose  of  presenting  the  character  and  extent  of  the 
general  benefits  resulting  from  elevated  roads,  and  they  were 
overruled.  Then,  at  the  close  of  the  evidence,  the  court 
charged  the  jury  as  to  the  nature  of  the  easement  they  were 
to  value,  and  the  injuries  for  which  they  were  to  assess  dam- 
ages, without  mentioning  benefits ;  but  when  the  plaintiff's 
counsel  requested  the  judge  to  charge  the  jury  directly  that 
they  could  not  deduct  from  the  damages  what  might  be  con- 
sidered  a  general  benefit,  he  replied :  "Yes ;  I  do  not  consid- 
er it  necessary  to  remark  at  length  on  the  subject  I  have 
referred  to  it  so  frequently  during  the  trial  of  the  cause  that 
the  jury  must  understand  my  views  on  the  subject.  It  is  about 
this :  Where  a  structure  of  this  sort  incidentally  confers  a 
general  benefit  on  the  property  in  the  vicinity,  and  you  are 
to  estimate  the  damage  done  to  one  who  is  specially  affected 
by  it,  that  consideration  of  incidental  benefit  is  not  to  be  re- 
garded— these  general  and  incidental  benefits  that  come  to  all 
alike,  either  on  the  particular  street  or  outside  of  it,  are  not 
to  be  regarded — in  determining  the  amount  of  actual  injury 
done."  These  statements  of  the  law  are  clear  beyond  mistake, 
and  accord  with  the  rule  for  which  the  plaintiff  in  error  con- 
tends. 

But  he  insists  that  theirjforce  was  destroyed  by  other  utter- 
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ances  oi  the  judge  during  tne  trial,  several  oi  tnese  expres- 
sions, used  while  the  testimony  was  being  taken,  indicate  that 
the  judge  had  in  mind  the  possibility  of  there  being  some  ad- 
vantage resulting  to  property  along  the  line  of  Oakland  ave- 
nue  distinct  from  the  general  benefit ;  but  the  evident  purpose 
of  his  words  was  to  confine  the  attention  of  counsel  and  wit- 
nesses to  the  inquiry  whether  such  particular  benefit  could 
arise,  and  they  could  not  have  led  the  jury  to  believe  that  ad- 
vantages of  that  nature  were  really  shown.  It  also  appears 
upon  the  record  that,  in  answer  to  Questions  as  to  the  effect 
of  the  i^ilroad  on  the  value  of  the  plaintiff's  property,  the  de- 
fendant's witnesses  generally  dilated  on  the  growth  of  popu- 
lation and  business  which  attended  such  improvements.  But, 
the  questions  being  in  themselves  legjal,  it  was  impracticable 
to  restrain  these  excursions  of  the  witnesses ;  and  so  the  un- 
derstanding was  reached,  as  is  made  evident  by  a  remark  of 
plaintiff's  counsel  placed  in  the  bill  of  exceptions,  that  in  the 
charge  the  court  would  draw  the  distinction  between  general 
and  special  benefits.  That  understanding  having  been  carried 
out,  we  should  assume  that  the  jury  disreg^ardedthe  testimony 
as  to  general  benefits  which  had  been  given  in  spite  of  the 
judge  s  effort  to  exclude  it. 

Lastly,  some  expressions  in  the  charge  are  cited  as  tending 
to  confuse  the  jury  on  the  subject  of  general  benefits.  The 
jury  were  told  that  they  should  consider  the  substantialinjury 
to  the  value  of  the  property,  and  that  a  fair  measure  of  the 
damage  was  the  difference  between  the  value  of  the  property 
irrespective  of  the  structure,  and  the  proposition  to  erect  it, 
and  its  value  after  the  structure  was  erected  and  put  to  legiti- 
mate use.  Standing  alone,  this  portion  of  the  charg6  would 
have  required  the  jury  to  deduct  general  benefits ;  but  the 
whole  charge  must  be  looked  at,  ano^  so  regarded,  it  was  right. 
With  the  explicit  direction  to  exclude  from  view  the  general 
benefits,  it  was  nut  erroneous  to  instruct  the  jury  that  the  de- 
preciation in  market  value  to  be  caused  by  the  construction  and 
operation  of  the  railroad  would  fairly  represent  the  damages. 
With  the  same  context  must  be  interpreted  the  hypothetical 
questions  of  the  Judge  :  **  If  a  man  can  sell  his  property  for 
more  after  than  before,  how  can  he  be  injured  ?  How  can  he 
be  damaged,  if  the  alleged  source  of  harm  inures  directly  to 
his  pecuniary  advantage?"  The  sentence  immediately  fol- 
lowing {'*  But  these  general  and  incidental  effects  that  come 
to  all  alike,  either  on  the  particular  street  or  outside  of  it,  are- 
not  to  be  regarded  in  determining  the  amount  of  actual  injury 
done  ")  makes  the  meaning  plain.  From  the  whole  charge, 
we  think  the  jury  must  have  understood  that  the  general 
benefits  should  be  kept  out  of  view,  and,  no  special  benefits 
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having  been  shown,  they  must  have  estimated  simply  the 
plaintiff's  injury.  Consequently,  we  find  no  error  upon  this 
point. 

The  remaining  exceptions  discussed  are  based  upon  the  in- 
structions of  the  court  touching  the  value*  of  the  easement 
taken  by  the  company.  The  judge  charged  as  fol- 
ImT""*'  lows:  "  With  respect  to  lands  over  which  streets 
******'  have  been  laid,  tne  ownership,  for  all  substantial 
purposes,  is  in  the  public.  Nothing  remains  in  the  original 
proprietor  but  the  naked  fee,  which,  on  the  assertion  of  the 
public  right,  is  divested  of  all  beneficial  interest.  Now,  it 
would  seem,  if  that  be  true,  that  the  value  of  that  easement 
which  a  road  shall  take  must  be  nommal,  or  very  nearly  so. 
What  you  take  from  him,  that  you  pay  him  for ;  that  value, 
and  nothing  more.'*  Being  afterwards  asked  to  charge  **  that, 
if  the  jury  believe  it  is  to  become  a  business  street,  they  must 
consiaer  the  uses  to  which  owners  have  a  right  to  put  the 
street  over  and  above  the  public,"  he  said :  "  Any  hindrance 
caused  by  the  railroad,  in  the  uses  of  the  property,  that  affect 
its  value,  will  be  matter  of  consideration  in  determining  the 
damage."  The  first  statement  above  quoted  is  an  extract 
from  the  opinion  of  this  court  in  Hoboken  L.  &  Imp.  Co.  v. 
Hoboken,  36  N.  J.  Law,  540,  551.  With  the  sentences  added 
by  the  judge  below,  it  is  not  improperly  applied  to  the  pres- 
ent case.  Aside  from  the  damage  to  the  aajacent  buildings 
and  lots,  the  value  to  the  land-owner  of  the  right  of  way  taken 
by  the  company  must  be  nominal,  or  nearly  so.  The  height 
of  the  railroad  was  to  be  13  feet,  at  least,  in  the  clear,  and  the 
pillars  on  which  it  was  to  rest  were  to  be  not  less  than  30  feet 
apart ;  so  that  there  could  be  but  two,  there  might  be  but  one, 
on  the  plaintiff's  part  of  the  street.  By  such  a  structure,  the 
owner's  peculiar  use  of  the  land  in  the  street;  either  for  vaults 
beneath  the  surface,  or  for  loading  and  unloading  goods, 
would  scarcely  be  appreciably  lessened ;  but,  if  any  such  hin- 
drance could  be  caused,  the  final  charge  of  the  judge  required 
the  jury  to  estimate  it.  His  language,  as  we  read  it,  embraced 
all  of  the  requests  made  by  the  plaintiff  on  this  point.  We 
are  not  satisfied  that  there  is  any  error  in  the  record,  and  the 
judgment  should  be  affirmed.     Affirmed  unanimously. 

Eminent  Domain— Compensation— Consideration  of  Benefits  to  Residue  of 
Lands.— See  Pacific  Coast  R,  Co.  v.  Porter.  (Cal.)  33  Am.  &  Eng.  R.  Cas. 
167,  note  169. 

Elevated  Railways— Compensation  to  Abutting  Lot  Owners.— See  Drucker 
V  Manhattan  R.  Co..  (N.  Y.)  30  Am.  &  Eng  R.  Cas.  418:  Fifth  National 
Bank  v.  New  York  Elevated  R.  Co.,  (C.  C.)  22  lb,  146 ;  Story  v.  New  York 
Elevated  R.  Co..  (N.  Y.)  7 /^.  596.  ^ 
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Canal  &  Claiborne  Street  R.  Co. 


Crescent  City  R.  Co. 

{Louisiana  Supreme  Courts  May^  1889.) 

Street  Railroad— Power  of  City  to  Authorize  Use  of  Track. — The  city  of 
New  Orleans,  by  delegated  power  from  the  legislature,  has  the  paramount 
control  and  regulation  of  the  streets  of  the  city,  and  can  grant  the  use  of 
a  street  railway  already  constructed  to  another,  which  she  has  authorized 
to  be  operated. 

Same— Grant  of  Exclusive  Use  of  Street. — The  city  council  cannot  grant 
the  exclusive  use  of  the  streets  to  a  street  railway,  and  deprive  succeeding 
councils  of  the  power  of  performing  the  duty  of  regulating  the  use  of  the 
streets  in  such  manner  as  they  may  deem  best  for  the  public  interests. 

Eminent  Domain — Power  to  Condemn  Street  Railway  Track. — The  propri- 
etory right  which  a  street  railway  has  in  its  traclc  is  subject  to  the  right  of 
eminent  domain. 

Appeal  from  Civil  District  Court,  parish  of  Orleans. 
J,  R.  Beckwith  for  appellant. 
John  M.  Bonner  for  appellee. 

McEnery,  J. — This  is  a  suit  to  recover  from  the  defendant 
company  the  value  of  the  use  of  the  street-railroad  tracks  of 
the  plaintiff,  on  Canal  street,  from  its  terminus,  CMesuted. 
on  Canal  steret,  near  the  levee,  up  the  north  side 
of  Canal  street  to  Carondelet ;  and  from  the  intersection  of 
St.  Charles  street,  both  the  Canal  street  tracks  on  the  south 
side  of  Canal  street  to  the  terminus,  near  the  levee;  total 
length  of  track,  3,900  feet.  Compensation  is  claimed  from 
September  8,  1881,  the  date  the  defendant  company  com- 
menced using  plaintiff's  track,  at  the  rate  of  four  cents  trav- 
eled by  each  car  of  the  defendant  company,  amounting  to 
$15,040.50.  'The  plaintiff  alleges  that  no  other  company  has 
any  right  to  use  its  track  without  its  consent  for  any  purpose 
of  traffic  or  carriage  of  passengers.  The  defendant  company 
filed  an  exception,  which  was  referred  to  the  merits,  and  then 
answered,  denying  that  plaintiff  had  a  right  to  demand  iiay 
for  the  use  of  its  road,  as  demanded,  and  that,  if  they  had 
any  right  to  demand  compensation  for  the  use  of  its  road, 
four  cents  a  mile  for  each  car  was  too  much,  and  claim  that 
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the  ordinances  of  the  city  of  New  Orleans  point  out  the  man- 
ner in  which  compensation  for  the  use  of  the  road  must  be 
estimated  and  regulated.  The  defendant  took  several  bills  of 
exception  to  the  introduction  of  testimony,  some  seven  in 
numoer.  They  all  go  to  the  effect  of  the  testi^iony,  and  it 
was  properly   admitted. 

There  is  but  one  question  to  determine  in  the  case :  Was 
the  defendant  company  authorized  by  legislative  provisions 
to  use  the  track  of  the  plamtin ;  and,  in  granting 
Bifbtofde-  the  permission,  was  the  mode  of  compensation  reg- 
fendanttoase  ulated  ?  Complete  authority  has  been  granted  by 
tJiiV *"^'  ^^^  general  assembly  to  the  city  of  New  Orleans 
'**  '  over  the  streets.     The   city  of  New  Orleans  has 

paramount  control  and  regulation  of  them.  The  operation 
of  a  street  railway  is  the  exercise  of  the  public  right  of  way 
over  the  streets.     The  street  belongs  to  the  public.    The  pro- 

{)rietary  right  which  a  street  railway  has  in  its  track  is  there- 
ore  subject  to  the  right  of  eminent  domain  over  its  streets 
vested  in  the  city.  The  city  council  may,  in  the  exercise  of 
the  power  delegated  to  the  corporation  in  the  control  and  reg- 
ulation of  the  streets,  grant  to  one  company  the  right  of  way 
over  them,  and  afterwards  grant  the  right  of  way  over  a  part 
of  the  same  railway  to  another  company.  The  city  council 
is  without  power  to  grant  the  exclusive  use  of  a  street  which 
belongs  to  the  public  to  a  railway  company.  It  cannot  thus 
deprive  succeeding  councils  of  the  power  of  performing  the 
duty  of  regulating  the  streets  as  may  seem  to  them  to  be  for 
the  best  interest  of  the  public.  There  can  be  no  doubt  but 
that  the  Crescent  City  Railroad  Company  had  the  right  to 
construct  and  operate  its  railway,  and  a  part  of  the  line  cov- 
ered a  part  of  tne  jplaintiff^s  track,  on  Canal  street,  and  the 
intersection  at  St.  Charles  street,  as  described  in  the  petition. 
And  there  can  be  no  doubt  but  that  the  defendant  company 
had  been  granted  the  use  of  the  plaintiff's  railway,  and  that 
with  the  consent  of  plaintiff  it  peaceably  put  its  cars  on 
plaintiff's  track  and  has  kept  them  running  on  a  part  of  it 
since  that  time. 

Before  the  operation  of  defendant's  street  railway,  the  city 
council,  in  1868,  passed  the  follow^ing  ordinance:  Should  the 
city  of  New  Orleans,  at  any  time  during  the  exist- 
naifcr''*"  ^^^^  ^^  ^^^  contract  of  6th  of  May,  1807,  between 
it  and  the  Canal  &  Clairborne  St^jpet  Railroad 
Company,  enter  intoanv  arrangements  with  other  companies 
whereby  said  road  on  Canal  street,  from  Claiborne  street  to 
Front  Levee  street,  and  from  Front  Levee  street  to  Clai- 
borne  street,  or  any  part  thereof,  may  be  granted,  the  city  of 
New  Orleans,  or  the  road  or  roads  to  which  the  privilege 


Digitized  by  VjOOQ IC 


Street  Railroad  Company  a  fair  and  reasonable  proportion 
of  the  value  of  the  portion  or  portions  of  the  road  to  be  used ; 
and  should  said  proportion  not  be  agreed  upon  between  said 
Canal  &  Claiborne  Street  Railroad  Company  and  the  city 
of  New  Orleans,  or  the  said  road  or  roads,  two  disinterested 
persons  shall  be  appointed, — one  by  the  city  of  New  Orleans 
or  the  road  or  roads,  as  the  case  may  be,  and  the  other  by  the 
Canal  &  Claiborne  Street  Railroad  Company ;  and,  in  the 
event  of  a  disagreemenft,  as  to  the  said  proportion  to  be  paid, 
between  said  persons  thus  appointed,  a  third  person  or  um- 
pire shall  be  appointed  by  tne  judge  of  one  of  the  district 
courts  of  the  parish  of  Orleans,  and  the  decision  thereby  had 
shall  be  final  and  binding.*'  Ordinance  No  1204,  N.  S.  p. 
427;  Jew.  Dig.  art.  151.  In  this  ordinance  the  cit}^  council 
has  not  only  granted  the  privilege  to  another  company, 
which  it  may  authorize.to  operate  a  street  raihyay,  to  use  the 
track  already  constructed,  but,  it  has  pointed  out  and  reg- 
ulated the  manner  in  which  compensation  must  be  made. 
The  city  had  the  undoubted  power  to  grant  the  privilege  of 
the  right  of  way  and  regulate  the  manner  in  which  one  street 
railway  using  the  track  of  another  should  make  compensa- 
tion. Covington  St.  R.  Co.  v,  Covington  &  C.  St.  R.  Co., 
19  Am.  Law  Reg.  N.  S.  765. 

The  plaintiff  company  has  failed  to  follow  the  requirements 
of  the  ordinance. 

Judgment  affirmed. 


Ft.  Scott,  Wichita  &  Western  R.  Co.  v.  Fox. 

Same  v,  Morse. 

Same  v.  Ham  ill. 

{Kansas  Supreme  Court,  November  9,  1889.) 

Construction  of  Railroad  In  Street— Compensation— Liability  of  Purchaser 
under  Foreclosure.— In  plaintiff's  petition  it  was  alleged  that  a  railroad 
company  built  its  tracks  over  a  street  of  a  city  of  the  second  class  in 
such  a  way  as  to  render  the  street  wholly  useless  to  him  as  a  means  of  ac- 
cess to  and  from  his  lots,  which  abutted  on  the  street ;  that  shortly  after- 
wards the  railroad  and  franchises  of  that  company  were  sold,  under  a  de- 
cree of  foreclosure,  to  another  company,  which  company  has  since  operated 
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.  the  road,  and  has  continued  the  obstruction  and  nuisance,  and  thereby  per- 
manently deprived  him  of  all  access  to  the  street  from  his  property ;  that 
he  has  never  received  any  compensation  on  account  of  the  injury  sustained 
by  reason  of  the  appropriation  of  the  street,  and  there  has  been  no  consent 

\o  the  appropriation  or  waiver  of  the  claim  of  damages.  Held,  that  a 
cause  of  action  was  stated  in  favor  of  the  plaintiff  afi;ainst  the  purchasing 
company,  and  this,  although  it  was  conceded  that  the  road  was  properly 
and  skillfully  constructed  ;  and.  further  held,  that  the  plaintiff  is  entitled 
to  recover  his  damages  for  the  permanent  appropriation  of  the  street  in 
front  of  his  property,  although  it  is  accessible  from  another  street. 

Error  from  District  Court,  Harve)^  County. 

On  September  i,  1886,  Hugh  Fox  instituted  an  action  in 
the  district  court  of  Harvey  county  against  the  St.  Louis,  Ft. 
Scott  &  Wichita  Railroad  Company,  and  on  September  i, 
1887,  by  permission  of  the  court,  Fox  filed  a  supplemental 
and  amended  petition,  making  the  Ft.  Scott,  Wichita  &  West- 
ern Railway  Company  an  additional  party  defendant,  of 
which  the  following  is  a  copy:  ** Supplemental  and  amended 
petition.  Comes  now  the  plaintiff,  and  for  his  amended  peti- 
tion herein  says  that  the  defendant,  the  St.  Louis,  Ft.  Scott 
&  Wichita  Railroad  Company,  is,  and  at  all  times  herein 
mentioned  was,  a  railway  corporation,  duly  and  regularly 
incorporated,  under  and  by  virtue  of  the  laws  of  the  state  of 
Kansas,  for  the  purpose  of  operating  a  locomotive  steam  rail- 
road  within  said  state;  that  the  defendant,  the  Ft.  Scott, 
Wichita  &  Western  Railway  Company,  is,  and  at  all  times 
herein  mentioned  was,  a  railway  corporation  duly  and  regu- 
larly incorporated,  under  and  oy  virtue  of  the  laws  of  the 
state  of  Kansas,  for  the  purpose  of  operating  a  standard  gua^e 
steam  locomotive  railway  within  said  state ;  that  the  plaintiff 
is  now,  and  for  the  past  five  years  has  been  continuously,  the 
owner  of  and  in  possession  of  the  following  described  real 
estate  property,  to  wit :  lots  twelve  (12),  fourteen  (14),  sixteen 
(16),  eighteen  (18),  twenty  (20),  twenty-two  (22),  and  twenty- 
lour  (24),  in  block  one  (i),  in  Blake's  addition  to  the  city  of 
Newton,  Harvey  county,  Kansas,  as  shown  by  the  recorded . 
plat  thereof ;  that  immediately  to  the  west  of  the  plaintiff's  said 
property,  and  along  the  west  end  of  said  property,  and  adjoin- 
ing thereto,  there  was  for  many  years  prior  to  about  the  27th 
day  of  July,  1886,  a  street,  avenue,  and  public  thoroughfare 
of  the  said  city  of  Newton,  known  and  designated  as  *  Kan- 
sas Avenue,'  running  north  and  south ;  that  said  Kansas  ave- 
nue  had  for  many  years  prior  to  said  27th  day  of  July,  1886, 
been  dedicated  and  set  apart  to  the  use  of  the  public,  and  to 
the  especial  use  of  the  adjoining  lot-owners,  as  a  public  street 
and  highway-,  and  had  been  established  as  a  public  highway 
prior  to  said  date,  and  had  been  used  as  a  public  highway 
continuously  and  constantly  for  more  than  fifteen  years  prior 
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to  said  27th  day  ot  July,   1886;  that  the  said  avenue  was 
the  only  way  by  which  the  said  plaintiff  could  have  ingress 
and  egress  to  and  from  his  said  premises  from  the  west  end 
thereof;  that  on  or  about  the  said  27th  day  of  July,  1886,  the 
said  defendant,  the  St.  Louis,  Ft.  Scott  &  Wichita  Railroad 
Company  obstructed  the  said  avenue  in  front  of  the  plaintiff's 
said  premises  by  digging  ditches  and  trenches  and  laying 
down  and  building  its  main   line   and   side-tracks   therein, 
which  consist  of  iron  rails  and  cross-ties,  placed  and  con- 
structed along  said  avenue,  forming  what  is  known  as  a  stand- 
ard guage  locomotive  steam  railroad  track  ;*  that  said  defend- 
ant, the  St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company, 
at  the  time  of  obstructing  said  street  as  aforesaid,  lowered 
the  established  grade  of  said  avenue,  by  its  trenches  and 
ditches,  from  three  to  five  feet,  and  on  said  July  27,  1886,  so 
constructed  its  tracks  in  front  of  the  plaintiff's  premises  on 
said  avenue,  and  so  obstructed  said  avenue  in  the  manner 
aforesaid  as  to  wholly  jmpair  and  destroy  said  avenue  and  ren- 
der it  wholly  useless  as  a  public  highway,  and  by  such  ob- 
struction the  plaintiff  has  been  deprived  of  all  means  of  in- 
gress and  egress  to  and  from  his  said  premises  from  the  west 
end  thereof ;  that  the  obstruction  of  said  street  and  avenue 
as  aforesaid  was  necessary  for  the  proper  and  skillful  con- 
struction of  said  railroad,  and  said  railroad  was,  at  the  time 
and   in  the  manner  aforesaid,  skillfully  and  properly  con- 
structed; that  the  defendant,  the  St.  Louis,  Fort  Scott  & 
Wichita  Railroad  Company,  at  the  time  aforesaid,  appropri- 
ated said  street  and  avenue  in  front  of  the  plaintiff's  premises 
for  the  use  of  its  said  railroad  by  virtue  oi  its  right  of  emi- 
nent domain,  but  without  an^  condemnation   proceedings 
therefor;  that  after  appropriating  said  avenue  as  aforesaid 
said  defendant,  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad 
company,  continued  to  occupy  the  same  with  its  tracks,  and 
continued  to  operate  its  road  upon  and  along  said  avenue  in 
front  of  the  plaintiff's  premises  by  running  its  cars,  engines, 
and  trains  thereon  until  about  the  15th  day  of  November,  A. 
D.  1886;  that  on  or  about  the  15th  day  of  November,  A.  D. 
1886,  a  receiver  was  appointed  over  the  railroad  so  owned 
and  operated  by  the  said  St.  Louis,  Fort  Scott  &  Wichita 
Railroad  Company  by  the  circuit  court  of  the  United  States 
for  the  district  of  Kansas,  in  an  action  then  pending  in  the 
said  circuit  court  for  the  foreclosure  of  first  mortgage  bonds 
of  said  railroad,  wherein  the  Union  Trust  Company,  of  the 
state  of  New  York,  was  plaintiff,  and  the  St.  Louis,  Fort  Scott 
&  Wichita  Railroad  Company  was  defendant ;  that  under  and 
b^  virtue  of  an  order  of  sale  of  said  circuit  court  in  said  ac- 
tion, said  railroad,  with  all  its  property,  was  sold  on  the  23d 
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day  of  May,  A.  D.  1887, ;  that  on  or  about  the  ist  day  of  July, 
1887,  the  defendant,  the  Ft.  Scott,  Wichita  &  Western  Rail- 
way Company  purchased  and  acquired  the  said  railroad  form- 
erly known  as  the  St.  Lo\iis,  Ft.  Scott  &  Wichita  Railroad 
Company,  and  on  or  about  the  ist  day  of  July,  1887,  took  pos- 
session of  said  railroad,  and  of  the  tracks  in  the  said  avenue  in 
front  of  the  plaintiff's  premises  above  described,  and  has,  ever 
since  so  taking  possession  of  said  railroad,  continued  to  op- 
erate, and  still  continues  to  operate  the  same  upon  and  along 
said  Kansas  avenue  in  front  of  the  plaintiff's  said  premises ; 
that  said  railroad  tracks  have,  since  they  were  first  constructed 
upon  and  along  said  Kansas  avenue,  remained  in  the  same 
condition  and  position  in  which  they  were  first  constructed, 
and  are  now  in  the  same  condition;  that  the  defendant,  the 
Fort  Scott,  Wichita  &  Western  Railway  Company,  has  per- 
manently  appropriated  said  Kansas  avenue  along  and  in  front 
of  plaintiff's  saicf  premises  to  its  own  use,  for  the  purpose  of 
operating  said  railroad  ;  that  by  the  permanent  appropriation 
of  the  said  Kansas  avenue,  as  aforesaid,  the  plaintiff  has  been 
permanently  deprived  of  all  means  of  ingress  and  egress  to 
and  from  his  said  premises  from  the  west  end  thereof  and  by 
said  appropriation  said  Kansas  avenue  has  been  entirely  de- 
stroyeci  as  a  public  highway;  that  the  defendant,  the  Ft. 
Scott,  Wichita  &  Western  Railway  Company,  has  never  con- 
demned the  plaintiff's  right  in  said  avenue,  nor  have  any  pro- 
ceedings been  had  for  the  condemnation  of  the  same;  that  on 
the  sale  made  by  order  of  the  United  States  court,  as  afore- 
said, there  was  only  sufficient  proceeds  realized  for  the  pay- 
ment of  the  first  mortgage  bonds  of  the  said  railroad,  leaving 
numerous  other  mortgage  bondholders,  judgment  creditors, 
and  claimants  wholly  unpaid  ;  that  the  plaintiff  has  never  been 

Eaid,  or  received  any  compensation  wnatever,  on  account  of 
is  damages  by  reason  of  the  appropriation  of  said  avenue, 
as  aforesaid ;  that  the  defendant  the  St.  Louis,  Fort  Scott  & 
Wichita  Railroad  Company  is  wholly  insolvent,  and  has  ceased 
to  do  business ;  that  by  reason  of  the  permanent  appropria- 
tion of  the  said  avenue,  as  aforesaid,  the  plaintiff  has  been 
-damaged  in  the  sum  of  $3,000 — wherefore,  the  plaintiff  prays 
judgment  against  the  said  defendants,  and  each  of  them, 
for  the  said  sum  of  $3,000,  with  interest  thereon  at  the  rate 
of  seven  per  cent,  per  annum  from  the  27th  day  of  July,  A. 
D.  1886,  and  for  the  costs  of  this  action^  and  for  such  other 
and  further  relief  as  in  equity  and  in  justice  the  plaintiff  is 
entitled  to." 

The  Ft.  Scott,  Wichita  &  Western  Railway  Company  de- 
murred  to  the  amended  petition  because  the  same  did  not 
state  a  cause  of  action  against  that  company,  and  the  court. 
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upon  due  consideration,  overruled  the  demurrer.     This  rul- 
ing  was  excepted  to,  and  is  assigned  as  error. 

/.  //.  Richards  and  Ady  &  Henry  for  plaintiffs  in  error. 

Brown  &  Kline  for  defendants  in  error. 

Johnston,  J.— The  only  question  presented  is  whether  the 
amended  petition  states  a  cause  of  action  against  the  Ft.  Scott, 
Wichita  &  Western  Railway  Company.  The  de- 
fendant in  error,  whose  property  aouts  on  Kansas  ^"o'^*^  "^ 
avenue,  a  street  in  the  city  of  Newton,  seeks  to  re- 
cover damages  for  the  total  obstruction  of  the  street  by  the 
railway  company,  whereby  he  is  deprived  of  the  means  of 
ingress  and  egress  to  and  from  his  property.  According  to 
the  averments  of  the  petition  the  road  was  built  by  the  St. 
Louis,  Ft.  Scott  &  Wichita  Railroad  Company  in  July,  1886, 
and  in  laying  down  its  main  and  side-tracks  on  the  street  deep 
ditches  and  trenches  were  made  in  front  of  Fox's  property, 
rendering  the  street  wholly  useless  to  him  as  a  means  of  ac- 
cess to  his  lots,  or  for  any  purpose  except  the  operation  of 
the  railroad.  The  road  was  operated  and  the  obstruction 
continued  until  May,  1887,  when  the  railroad  property  was 
sold  under  a  decree  of  foreclosure  rendered  by  the  United 
States  circuit  court.  It  was  purchased  b)r  the  Ft.  Scott, 
Wichita  &  Western  Railway  Company,  which  took  posses- 
sion of  the  property  in  July,  1887,  and  nas  continued  to  own 
and  operate  the  road  since  that  time.  Whether  either  of  the 
railroad  companies  obtained  the  consent  of  the  city  to  appro- 
priate the  street  for  railroad-  purposes  is  not  stated 
in  the  petition,  but  we  understood  counsel  in  the  ^J^jJ^**"' 
argument  to  concede  that  such  consent  was  given ;  ***"**  *"* 
but  whether  the  consent  was  given  or  withheld,  the  decision 
of  the  case  under  the  allegations  of  the  petition  must  be  the 
same.  In  either  event  Fox  was  entitled  to  damages.  It  is 
alleged  that  the  entire  street  opposite  this  property  is  ob- 
structed  and  rendered  wholly  useless  as  a  highway,  or  as  a 
means  of  access  to  and  from  the  lots.  Under  the  doctrine 
repeatedly  stated  by  this  court,  the  abutting  lot  owner  is  en- 
titled to  damages  irrespective  of  any  municipal  authority  or 
consent,  and  his  right,  and  the  liability  of  the  railroad  com- 
pany, where  there  has  been  a  complete  obstruction  of  the 
street,  have  been  so  well  defined  in  this  state  that  we  need 
only  to  refer  to  the  decided  cases.  Atchison  &  N.  R.  Co.  v. 
Garside,  lo  Kan.  552  ;  Central  Branch  U.  P.  R.  Co.  v.  Twine. 
23  Kan.  585 ;  Central  Branch  U.  P.  R.  Co.  v.  Andrews,  26 
Kan.  702,  5  Am.  &  Eng.  R.  Cas.  370;  30  Kan.  590,  14  Am.  & 
Eng.  R  Cas.  248 ;  Ottawa,  O.  C.  &  C.  G.  R.  Co.  v,  Larson,  40 
Kan.  301,  36  Am.  &  Eng.  R.  Cas.  163  ;  Kansas,  N.  &  D.  R.  Co. 
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V.  Cuykendall,  42  Kan.  — ,  21  Pac.  Rep.  105 1 :  Kansas,  N.  &  D. 
R.  Co.  V.  McAfee,  21  Pac.  Rep.  1053. 

The  plaintiff  in  error  claims  that  the  rule  established  by 
these  cases  does  not  apply,  for  the  reason  that  the  railroad 
was  skillfully  and  properly  constructed.  This  fact  is  con- 
ceded in  the  petition,  but  it  does  not  relieve  the  railroad  com- 
pany from  liability,  or  affect  the  determination  of  the  question 
involved.  If  the  city  had  granted  permission  to  lay  the  rail- 
road in  the  street,  and  it  had  been  constructed  in  a  proper 
manner,  so  as  not  to  impair  the  usefulness  of  the  street  for 

{)ublic  travel,  or  to  prevent  access  therefrom  to  the  abutting 
ots,  Fox  would  suffer  no  injury  for  which  he  could  recover ; 
but  neither  the  authority  nor  the  manner  of  construction  can 
make  any  difference  where  the  entire  street  is  appropriated, 
and  the  lot-owner  is  cut  off  from  all  access  to  the  street  from 
his  property.  He  suffers  an  injury  not  shared  by  the  public 
generally  when  he  is  denied  the  use  and  enjoyment  of  the  ad- 
joining street,  and  it  is  imntaterial  whether  the  proper  and 
skillful  construction  of  the  road  required  the  appropriation 
of  the  entire  street  or  not.  The  right  of  access  from  the 
street  to  his  property  is  an  individual  one,  as  inviolable  as  the 
property  itself,  of  wnich  he  cannot  be  deprived  in  any  way 
without  creating  a  liability  against  the  wrong-doer  for  the 
consequential  damages  occasioned. 

The  principal  contention  of  the  plaintiff  in  error  is  that  it 
cannot  be  held  liable  in  anyway  for  these  damages,  for  the 
reason  that  the  road  was  built,  and  the  nuisance 
Liibnitjof  created,  by  the  St.  Louis,  Ft.  Scott  &  Wichita  Rail- 
parchaserat  j-Q^d  Company.  It  is  true  that  a  sale  made  as  al- 
foreeiotore  j^g^^j  would  convey  a  title  to  the  purchasing  com- 
pany free  from  all  claims  for  the  general  debts  of 
the  old  company,  but  the  liability  for  either  the  creation  or 
continuance  of  the  nuisance  does  not  fall  within  that  class. 
The  old  company  was  a  wrong-doer,  and  had  acquired  no 
right  to  deprive  Fox  of  the  use  of  the  street  as  a'  means  of  ac- 
cess to  his  lots.  The  company  had  made  no  compensation 
for  this  appurtenance  to  his  property,  nor  had  he  in  any  way 
released  or  waived  his  claim  for  damages.  The  old  company, 
having  no  right  in  this  appurtenance,  could  convey  none,  nor 
could  the  claim  for  the  continuing  wrong  and  injury  be  di- 
vested by  a  sale  under  the  mortgage  foreclosure.  If  the 
owner  had  consented  to  the  appropriation  in  any  way,  or  had 
stood  silent  for  a  long  time,  with  knowledge  of  the  occupancy, 
a  different  question  wouldjarise  ;  but  in  this  case  he  promptly 
pressed  his  claim  for  damages  against  the  old  company,  and, 
when  the  transfer  of  the  property  and  franchises  was  made, 
he  has  promptly  adapted  his  pleadings  to  the  change  of  owner- 
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ship,  and  proceeded  against  the  new  company.  There  has 
been  neither  waiver  nor  payment  of  the  claim  for  damages. 
The  obstruction  and  nuisance  has  been  continued  by  the  pur- 
chasing company,  and  while  it  cannot  be  held  liable  for  the 
wrong-doing  of  the  ojd  company,  it  cannot  escape  liability 
for  the  injury  inflicted^ after  it  purchased  and  took  possession 
of  the  road.  The  blocking  of^the  street  and  contmuance  of 
the  nuisance  by  the  new  company  is  as  great  an  injury  to  the 
lot-owner  as  though  that  company  had  originallj/^  built  the 
road  and  created  the  nuisance.  It  might  have  limited  its  lia- 
bility if,  after  taking  possession  of  the  road,  it  had  restored  the 
street  to  its  former  condition,  or  to  such  a  condition  as  not 
materially  to  impair  its  usefulness  as  a  means  of  access  to  and 
from  the  property.  Assuming  the  facts  to  be  as  stated,  the 
company  has  chosen  to  block  and  appropriate  the  entire  street 
for  its  own  purpose,  and  both  the  company  and  the  owner 
have  treatea  the  appropriation  as  a  permanent  one.  For  this 
permanent  appropriation  the  plaintiff  in  error  must  respond 
m  damages  if  the  proof  sustains  the  avernments  of  the  petition. 

It  is  further  said  that,  as  Fox's  premises  extend  to  another 
street  over  which  the  property  may  be  reached,  no  action  for 
damages  can  be  maintained ;  and  Kansas,  N  &  D.  R. 
Co  V,  Cujykendall,  supra^  is  cited  as  authority.  The  Accewibiuty 
commissioner,  in  writing  the  opinion  in  the  case  ^^^^^^^^ 
cited,  used  language  of  that  import,  but  the  court  ,t«et. 
placed  its  judgment  on  the  ground  that  the  facts  in 
the  case  showed  the  building  of  the  railroad  on  the  street,  as  au- 
thorized by  the  city  council,  did  not  destroy  the  street  in  front 
of  the  lots,  nor  prevent  its  use  as  a  means  01  ingress  and  egress 
to  and  from  the  property.  The  additional  reason  for  the 
judgment  stated  by  the  commissioner  is  inconsistent  with  the 
former  rulings  of^  the  court,  and  is  not  approved.  In  the 
Twine  Case,  23  Kan.  585,  damages  were  claimed  and  allowed 
because  of  an  obstruction  of  an  alley  at  the  south  end  of  the 
lot,  notwithstanding  it  was  accessible  from  a  street  at  the  other 
end  of  the  lot.  In  the  Andrews  Case  damages  were  allowed 
for  the  obstruction  of  an  alley  at  the  south  end  of  the  prop- 
erty, although  there  was  unobstructed  access  to  the  injured 
property  by  means  of  streets  on  the  west  side  and  the  north 
end  of  trie  same  property.  26  Kan.  702,  5  Am.  &  Eng.  R.  Cas. 
370];  30  Kan.  590,  14  Am.  &  Eng.  R.  Cas.  248;  41  Kan.  370. 

The  judgment  of  the  district  court  will  be  affirmed.  In  the 
cases  of  the  Ft.  Scott/  Wichita  &  Western  Railway  Co.  v. 
Morse,  No.  4,983,  and  Same  Plaintiff  v,  D.  Hamill,  No.  4,984, 
the  facts  are  substantially  the  same  as  in  the  Fox  Case.  They 
were  submitted  on  the  same  argument,  and,  as  the  same  legal 
questions  are  involved,  it  follows  that  the  judgment  of  the  dis- 

40  A.  &  E.  R.  Cas.— 22 
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trict  court  in  each  case  must  be  affirmed.    All  the  justices 
concurring. 


COHN 
Louisville,  New  Orleans  &  Texas  R.  Co. 

{C/,  S.  Circuit  Court,  S.  D.  Mississippi  JV,  D.,  July  6,  1889.) 

ff^moval  of  Causes — Local  Prejudice^Aliens. — Under  the  provision  of 
the  removal  act  of  1887  that  defendants  who  are  citizens  of  states  other 
than  that  in  which  a  suit  is  brought,  may  remove  the  action  to  the  federal 
courts  for  local  prejudice,  a  removal  is  not  authorized  where  the  party  is 
an  alien. 

Same — Citizenship  of  Consolidated  Company. — Where  the  defendant  cor- 
poration has  been  created  by  the  consolidation  of  different  corporations  by 
the  acts  of  the  legislatures  of  different  states,  and  the  act  of  the  l^slature 
of  the  state  in  which  suit-  is  brought  which  authorizes  the  consolidation, 
provides  that  the  consolidated  company  should  be  deemed  a  corporation 
•created  by  the  laws  of  that  state,  such  corporation  is  a  citizen  of  the  state 
where  the  suit  is  brought  and  cannot  have  the  cause  removed  under  the 
local  prejudice  clause  of  the  act  of  1887,  although  the  petition  for  removal 
avers  that  the  defendant  is  a  corporation  under  the  laws  of  another  state 
and  has  its  principal  office  and  place  of  business  there. 

At  Law.     On  motion  to  remand  to  state  court. 
Phelps  &  Skinner  for  motion. 
Yerger  &  Percy  contra. 

Hill,  J. — This  is  an  action  at  law,  brought  by  the  plaintiff 
to  recover  damages  for  alleged  personal  injuries  inflicted  on 

him  while  a  passenger  on  defendant's  train,  and  al- 
•^*^  leged  to  have  been  caused  by  the  negligence  and 

carelessness  of  defendant's  employes.  The  cause  was  re- 
moved from  the  circuit  court  of  Washington  county  into  this 
court,  upon  the  petition  of  defendant  under  the  fourth  clause 
of  the  second  section  of  the  act  of  1887,  known  as  the  "  Prej- 
udice Clause  "  of  the  removal  act.  The  questions  now  for 
decision  arise  upon  plaintiff's  motion  to  remand  the  cause  to 
the  circuit  court  of  Washington  county,  from  whence  it  was 
removed  into  this  court. 

It  is  agreed  on  the  hearing  of  this  motion  that  the  plaintiff 
is  not  a  citizen  of  the  United  States,  but  is  a  subject  of  the 

emperor  of  Austria.     It  is  further  agreed  that  the 
Sferdant,**  *'  defendant  corporation,  as  it  now  exists,  and  did  exist 

when  the  injuries  complained  of  occurred,  was  cre- 
ated by  the  consolidation  of  different  railroad  corporations. 
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created  by  the  acts  of  the  legislatures  of  Louisiana,  Missis- 
sippi, and  Tennessee,  respectively,  and  that  the  consolidation 
was  authorized  by  the  respective  acts  of  the  legislatures  of 
these  several  states.  It  is  lurther  admitted  that  the  act  of  the 
legislature  of  this  state,  authorizing  this  consolidation,  pro- 
vided that  by  whatever  name  the  consolidated  company 
should  be  called  in  the  future,  it  should  be  held,  deemed,  and 
treated  as  a  corporation  created  by  the  laws  of  this  state,  and 
liable  to  all  the  responsibilities,  and  entitled  to  all  the  rights 
of  such  as  though  said  consolidation  had  not  been  made.  The 
petition  for  removal  avers  that  the  defendant  is  a  corporation 
created  by  the  laws  of  Tennessee,  and  has  its  principal  office 
and  place  of  business  in  that  state.  Whilp  this  is  true  in  the 
state  of  Tennessee,  it  is  clear  from  the  admitted  facts,  as  well 
as  the  act  of  consolidation  of  this  state,  that  it  is  equally  a  cor- 
poration  created  under  the  laws  of  this  state,  and  must  be  held 
and  treated  as  such,  so  far  as  it  relates  to  its  contracts  and  lia- 
bilities incurred  in  this  state. 

The  grounds  of  the  motion  for  remanding  the  cause  to  the 
court  in  which  the  suit  was  brought  are,— ^r^/,  that  the  plaint- 
iff is  an  alien,  and  not  a  citizen  of  this  state  or  district ;  and, 
secondly,  that  the  defendant  is  a  citizen  of  this  district  and 
state,  and  that  for  the  want  of  necessary  citizenship  of  the  par- 
ties this  court  has  no  jurisdiction  of  the  cause  under  the  clause 
of  the  act  of  1887,  under  which  the  removal  of  the  cause  was 
sought  to  be  made.  This  clause  reads  as  follows :  "  And  where 
a  suit  is  now  pending,  or  may  hereafter  be  brought,  in  any 
state  court  in  which  there  is  a  controversy  between  a  citizen 
of  the  state  in  which  the  suit  is  brought  and  a  citizen  of 
another  state,  any  defendant  being  such  citizen  of  another  state 
may  remove  such  suit  into  the  circuit  court  of  the  United 
States  for  the  proper  district  at  any  time  before  the  trial 
thereof,  when  it  shall  be  made  to  appear  to  said  circuit  court 
that  from  prejudice  or  local  influence  he  will  not  be  able  to 
obtain  justice  in  such  state  court,  or  in  any  other  state  court, 
to  which  the  said  defendant  may,  under  the  laws  of  said  state, 
have  the  right,  on  account  of  such  prejudice  or  local  influence, 
to  remove  said  cause.**  There  is  no  provision  in  this  clause, 
nor  was  there  any  provision  in  the  act  of  1875,  of  which  this 
act  is  an  amendment,  where  an  alien  is  a  party,  for 
the  removal  of  causes  from  a  state  court,  whether  ^"^^j|Ji^^  ^ 
the  alien  be  a  plaintiff. or  defendant;  and  if  there  J^^ityto** 
was  no  other  reason,  the  motion  to  remand  the  »c«o«. 
cause  to  the  circuit  court  of  Washington  county 
must  prevail.  But  if  this  were  not  so,  it  is  clear  that  the  de- 
fendant  is  a  citizen  of  this  state,  so  far  as  this  suit  is  concerned, 
and  was  sued  as  such,  and  under  the  provisions  of  the  fourth 
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clause  of  the  second  section  of  the  act  of  1887,  is  not  entitled 
to  a  removal  of  the  cause,  and  for  this  reason,  the  motion  to 
remand  must  prevail,  and  such  will  be  the  order  of  the  court. 

Removal  of  Causes — Citizenship  of  Corporations  Chartered  in  Different 
States. — See  Pacific  R.  Q).  v.  Missouri  Pac.  R.  Co.  (C.C.),  20  Am.  &  Eng. 
R.  Cas.  590;  Angier  v.  East  Tennessee,  V.  &  G.  R.  Co.  (Ga.),  20  Jb.  618, 
note,  623;  Ouarrier  v,  Baltimore  &  O.  R.  Co.  (W.  Va.),  18  lb,  535;  Home 
V.  Boston  «  M.  R.  Co.  (C.  C).  12  lb.  287,  note,  299;  Johnson  v.  Philadel- 
phia W.  &  B.  R.  Co.  (C.  C),  6  lb.  620;  Missouri,  K.  &  T.  R.  Co.  v.  Texas 
&  St.  L.  R.  Co.  (C.  C),  6  lb.  596 ;  Chicago  &  W.  I.  R.  Co.  v.  Lake  Shore  & 
M.  S.  R.  Co.  (C.  C).  I  lb.  627. 
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Louisville  &  Nashville  R.  Co. 

(Louisiana  Supreme  Court ,  May,  1889.) 

Rennoval  of  Causes — Citizenship  of  Corporation — Affidavit  as  to  Domicile. 
— Where  a  suit  is  brought|against  a^corporation  in  the  courts  of  Louisiana, 
and  an  affidavit  for  removal  alleges  that  the  corporation  is  a  citizen  of 
another  state,  it  is  insufficient  in  not  stating  that  the  corporation  is  not 
domiciled  in  the  state  of  Louisiana.  A  natural  person  can  have  but  one 
domicil.  A  corporation  may  be  created  by  the  laws  of  several  states,  and 
l>ecome  a  distinct  .corporation  in  each,  domiciled  therein,  and  may  be  sued 
in  such  states  as  a  distinct  corporation,  in  the  state  courts. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans. 

W.  E.  Murphy  for  appellant. 

Bqyney  Denegre  &  Bayne  for  appellee. 

McEnery^  J.— The  plaintiff,  to  abate  an  alleged  nuisance 
created  by  the  defendant  company,  brought  suit  against  it  in 
the  civil  district  court  for  the  parish  of  Orleans. 
***  *  The  injunction  issued,  as  prayed  for  in  the  petition. 
The  defendant  company  filed  a  motion  on  the  plaintiff  to  show 
cause  why  the  injunction  should  not  be  dissolved  after  giving 
bond  with  security.  The  application  was  denied  and  rejected, 
and,  after  the  discharge  of  the  rule,  the  defendant  company 
filed  a  petition  for  the  removal  of  the  case  to  the  United 
States  circuit  court  for  the  eastern  district  of  ^Louisiana,  al- 
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leging  that  the  defendant  corporation  is  a  citizen  of  Ken- 
tucky, and  the  plaintiff  a  citizen  of  Louisiana. 

There  is  no  evidence  as  to  citizenship  or  domicil  of  defend- 
ant, in  the  record,  contradicting  the  same  allegation  on  the 
subject  in  the  petition.  The  affidavit  for  removal 
charges  that  the  defendant  corporation  is  a  citizen  ^ffl^*,'*"***" 
of  Kentucky.  It  is  insufficient.  It  should  have  al- 
leged and  shown  that  the  corporation  was  not  domiciled  in 
the  state  of  Louisiana,  as  the  petition  of  plaintiff  alleges  that 
the  defendant  company  was  incorporated  under  the  laws  of 
this  state.  An  affidavit  that  a  natural  person  is  a  citizen  of 
one  state  excludes  the  idea  that  he  is  a  citizen  of  another  state. 
A  natural  person  can  have  but  one  domicil.  On  the  other 
hand,  an  artificial  person  or  corporation  may  be  created  by 
the  laws  of  several  states,  and  become  a  distinct  corporation 
in  each,  and  domiciled  therein  ;  and  may  be  sued  as  such  dis- 
tinct corporation  in  the  state  in  which  it  has  been  incorporated, 
and  in  which  it  has  a  domicil.     Desty,  Rem.  Causes,  66. 

It  is  therefore  ordered  that  the  jucfgment  appealed  from  be 
reversed,  and  the  application  to  remove  the  cause  be  denied, 
reserving  to  the  defendant  corporation  the  right  to  show  that 
it  is  not  domiciled  in  the  state  of  Louisiana,  and  subject  to 
the  jurisdiction  of  the  state  courts ;  the  defendant  to  pay  costs 
of  appeal. 

ON  APPLICATION  FOR  REHEARING. 

Bermudez,  C.  J. — While  the  affidavit  in  support  of  the  re- 
moval states  that  the  defendant  company  is  a  citizen  of  the 
state  of  Kentucky,  it  does  not  set  fortn  any  averment  to  con- 
tradict the  allegation  in  the  petition,  duly  sworn  to  by  the 
plaintiff,  that  the  company  was  incorporated  by  the  legislature 
of  this  state*  The  two  sworn  statements  do  not  conflict,  and 
may  well  stand  together  and  co-exist,  for  the  corporation  may 
be  a  citizen  of  both  Kentucky  and  Louisiana  for  the  purpose 
of  suit.  If  they  be  considered  contradictory  and  destructive, 
there  would  then  remain  no  evidence  of  citizenship  of  the 
company,  as  averred  in  the  affidavit  for  removal. 

Rehearing  refused. 


Inhabitants  of  the  Township  of  Montclair. 

V. 

New  York  &  Greenwood  Lake  R.  Co. 

{New  yersey  Court  of  Chancery ^  August  17,  1889.) 

Charter— Reservation  of  Power  to  Alter  and  Annend.—The  provision  of  the 
sixth  section  of  the  New  Jersey  act  concerning  corporations,  approved  Feb- 
ruary 14,  1846,  (Nixon,  Dig.  139.)  which  was  incorporated  in  the  Revision 
of  1875,  (Revision  p.  178,  §  6,)  declaring  that  the  charter  of  every  corpora- 
tion which  should  be  thereafter  granted  by  the  legislature  should  be  sub- 
ject to  alteration,  suspension,  and  repeal,  reserves  to  the  legislature  the 
authority,  in  its  discretion,  for  proper  ends,  to  make  any  alteration  or  amend- 
ment of  a  charter  granted  subject  to  it  which  will  not  defeat  or  substan- 
tially impair  the  object  of  the  grant,  or  any  rights  vested  under  it. 

Same — Amendment— Supplement  to  Statute.— Such  alteration  or  amend- 
ment may  be  made  by  supplement  to  the  act  entitled  "  An  act  to  authorize 
the  formation  of  railroad  corporations,  and  regulate  the  same."    Id.  925. 

Same— Obligatfon  to  Construct  Bridge  over  Right  of  Way. — By  a  charter 
granted  in  1867,  the  Montclair  Railway  Company  was  incorporated  and 
empowered  to  build  a  railway,  but  at  the  same  time  was  required  to  con- 
struct and  maintain  bridges  where  highways  should  cross  its  railway.  In 
1875,  upon  foreclosure  of  a  mortgage,  the  property  and  franchises  of  that 
company  were  sold  and  transferred  to  the  Montclair  &  Greenwood  Lake 
Railway  Company,  then  organized  in  pursuance  of  Revision,  p.  916,  §  56; 
and  in  1878,  upon  another  mortgage  foreclosure,  the  same  property  and 
franchises  were  sold  and  transferred  to  the  New  York  &  Greenwood  Lake 
Railway  Company,  also  oi^nized  under  Revision,  p.  916,  §  56.  One  of 
these  companies  graded  a  right  of  way  across  an  avenue  in  Montclair  town- 
ship, Essex  county,  makin^jj  a  cut  22  feet  deep  and  69  feet  wide  through  the 
avenue,  but  did  not  lay  rails  upon  it.  The  last  named  of  these  companies 
now  owns  and  controls  that  nght  of  way.  By  a  supplement  to  the  act  to 
authorize  the  formation  of  railroad  corporations  and  regulate  the  same, 
{Id.  925,)  which  was  approved  in  1887,  (P.  L.  226,)  after  the  said  right  of 
way  was  graded,  and  said  cut  made,  it  was  made  the  dutv  of  any  company 
that  owned  or  controlled  a  right  of  "way  for  a  railroaa  which  had  been 
graded  in  whole  or  in  part,  but  upon  whicn  tracks  had  not  been  completely 
laid,  to  construct  a  bridge  over  such  right  of  way  where  a  public  highway 
should  cross  it,  and  provision  was  made  that  the  duty  thus  imposed  may 
be  specially  enforced  by  bill  in  the  court  of  (chancery,  or  at  the  option  of 
the  corporation  charged  with  the  care  of  the  highway,  such  latter  corpor- 
ation may  build  the  bridge,  and  recover  the  cost  thereof  from  the  railroad 
company  by  suit.  Held,  that  the  supplement  referred  to  imposed  a  duty 
upon  the  New  York  &  Greenwood  Lake  Railway  Company  which  was  rea- 
sonable, and  which  did  not  defeat  or  impair  the  object  of  the  grant  to  the 
Montclair  Railway  Company,  to  which  the  New  York  &  Greenwobd  Lake 
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Railway  Company  succeeded,  or  any  vested  rights  under  it,  and  also  that 
the  court  of  chancery,  by  virtue  of  the  provisions  of  that  supplement,  had 
jurisdiction  to  compel  the  specific  performance  of  the  duty  imposed. 

Statutes — Validity  of  Amending  Acts. — It  is  not  necessary  in  legislation 
amending  statutes  to  set  forth  the  amended  statute  and  also  the  statute  as 
it  was  before  the  amendment.  It  is  sufficient  to  set  forth  the  amended  act 
in  full. 

On  demurrer. 

By  the  complainant's  bill  it  appears  that  in  1867  the  Mont- 
clair  Railway  Company  was  incorporated  by  an  act  of  the 
legislature  of  this  state,  (P.  L.  301,)  which  empowered  it  to 
construct  a  railway  from  the  village  of  Montclair,  in  the  town- 
ship of  Bloomfield,  in  Essex  county,  to  the  Hudson  river  at 
or  between  indicated  points,  and  to  construct  a  branch  rail- 
road  in  Bloomfield  township,  and  extend  it  into  Caldwell  and 
Wayne  townships.  By  the  ninth  section  of  its  charter  the 
company  was  required  **  to  construct  and  keep  in  repair  ^ood 
and  sufficient  bridges  over  or  under  the  said  railway  where 
any  public  or  other  road  shall  cross  the  same,  so  that  the  pas- 
sage of  carriages,  horses,  and  cattle  across  the  said  railway 
shall  not  be  impeded  thereby."  Further  authority  was  given 
to  it  to  issue  bonds,  and  to  secure  their  payment  by  mortgage 
upon  its  real  estate  and  personal  property,  its  railways  and 
their  appurtenances,  and  its  franchises,  powers,  privileges,  and 
rights  under  said  act.  On  the  15th  01  April,  1868,  the  legis- 
lature (P.  L.  998)  set  off  from  Bloomfield  township  that  part 
of  it  which  is  now  known  as  the  township  of  Montclair,  and 
created  the  complainant  by  the  corporate  nime  of  "  The  In- 
habitants of  the  Township  of  Montclair  in  the  County  of  Es- 
sex.'* On  January  i,  1870,  the  Montclair  Railway  Company 
located  an  extension  of  its  railway  into  Caldwell  township, 
through  a  portion  of  Montclair  township,  across  a  public  high- 
way called"  Mountain  Avenue  North,"  and  after  wards  graded 
its  right  of  way  so  located  across  that  avenue  by  making  a  cut 
22  feet  deep  and  69  feet  wide,  and  thereby  wholly  stopped 
ublic  travel  through  the  avenue.  It  then  constructed  a 
ridge  across  the  cut.  In  September,  1870,  it  mortgaged  its 
property  and  franchises  to  trustees  to  secure  the  oayment  of 
Its  bonds  for  $2,000,000.  In  November,  1873,  before  the  ex- 
tension of  the  railway  was  completed,  the  trustees  under  the 
mortgage  commenced  proceedings  in  foreclosure  in  this  court, 
and  on  September  27,  1875,  by  virtue  of  an  execution  upon  a 
decree  of  this  court,  the  property  mortgaged  was  sold.  The 
trustees  under  the  mortgage  purchased  at  the  sale,  and  there- 
after, under  the  authority  of  the  fifty-sixth  section  of  the  act 
respecting  railroads  and  canals,  (Revision,  916,)  associated 
with  them  other  persons,^to  the  number  required  by  the  stat- 
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ute,  and  formed  a  corporation  named  "  The  Montclair&  Green, 
wood  Lake  Railway  Company."  The  statute  just  referred 
to  provides  that,  whenever  the  railway  of  any  corporation 
created  under  any  law  or  laws  of  this  state  shall  be  sold  and 
conveyed  under  and  by  virtue  of  the  decree  of  this  court  to 
satisfy  incumbrances,  such  sale  "  shall  vest  in  the  purchaser 
or  purchasers  thereof  all  the  right,  title,  interest,  property, 
possession,  claim,  and  demand,  in  law  and  equity,  of  the  par- 
ties to  the  suit  *  *  *  of,  in,  and  to  the  said  railroad, 
*  *  *  with  its  appurtenances,  and  also  of,  in,  and  to  the 
corporate  rights,  liberties,  privileges,  and  franchises  of  the 
said  corporation,  but  subject  to  all  the  conditions,  limitations, 
restrictions,  and  penalties  of  the  said  corporation  of  and  con- 
cerning the  same,  *  and  that  the  purchasers  shall  become  a  new 
body  politic  and  corporate,  "  and  shall  be  entitled  to  all  the 
rights,  liberties,  privileges,  and  franchises,  and  be  subject  to 
all  conditions,  limitations,  restrictions,  and  penalties  of  and 
concerning  the  said  railroad  *  *  *  so  sold  and  conveyed, 
which  were  contained  in  the  act  or  acts  creating,  or  under 
which  the  aforesaid  corporation  was  created,  and  the  supple- 
ments thereto,  so  far  as  the  same  was  or  were  in  force  and 
unrepealed  at  the  time  of  such  sale  and  conveyance.**  In  De- 
cember, 1875,  this  new  corporation  mortgaged,  as  the  original 
corporation  had  done,  ana  afterwards  the  mortgage  it  gave 
was  foreclosed  in  this  court,  and  in  May,  1878,  another  sale 
of  the  property  and  franchises  was  had,  and  the  property,  etc., 
was  again  bought  in,  and,  under  the  statute  last  referred  to, 
a  new  corporation  was  formed,  called  "  The  New  York  & 
Greenwood  Lake  Railway  Company."  This  company  is  the 
defendant  in  this  suit. 

Since  the  bridge  over  the  cut  across  Mountain  avfinuc 
north  was  built,  it  has  been  suffered  to  decay  and  fall  down, 
and  has  never  been  rebuilt ;  and,  although  tne  right  of  wav 
across  "Mountain  avenue  north  has  been  graded,  the  rails 
have  never  been  laid  upon  it.  By  a  supplement  to  the  act  to 
authorize  the  formation  of  railroad  corporations  and  regulate 
the  same,  approved  April  28,  1887,  (P.  L.  226,)  the  fourteenth 
section  of  the  act  just  mentioned  was  amended  so  as  to  pro- 
vide "  that  it  shall  be  the  duty  of  any  company  incorporated 
under  this  act  or  any  company  owning,  leasing^  or  controlling  any 
right  of  zvay  for  a  railroad  withift  this  statCj  which  lias  been 
graded  in  whole  or  in  part,  but  tipon  which  right  of  way  the  track 
or  tracks  have  not  been  completely  laid,  to  construct  and  keep  in 
repair  good  and  sufficient  bridges  and  passages  over,  under 
and  across  the  said  railroad  or  right  of  way  where  any  public 
or  other  road,  street,  or  avenue,  now  or  hereafter  laia  shall 
cross  the  same,  so  that  public  travel  on  the  said  road  shall 
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not  be  impeded  thereby  ;"  and  also  ^^thai  in  the  event  that  such 
company  shall  not,  ivithin  a  reasonable  thne  after  notification 
from  the  common  council  of  the  city,  or  committee  of  the  township, 
in  which  such  bridges  and  passages  are  to  be  so  constructed  or  re- 
paired„proceed  to  construct  or  repair  the  same  as  required  by  this 
act  J  the  said  comjnon  council  or  committee  may,  in  the  tiame  of 
such  city  and  township,  institute  proceedings  in  the  court  of  chafi- 
eery  against  such  company  to  compel  the  specific  performance  of  the 
duties  imposed  upon  sticJi  company  by  this  section  of  this  act ; 
and  tn  case  a  decree  shall  be  made  against  such  company  i?t  said 
proceedings,  commandiiig  it  to  specificially  perform  said  duties  with- 
in a  reasonable  time  to  be  t her ei7i  fixed,  and  such  company  shall  neg- 
lect or  refuse  to  specifically  perforin  said  duties  within  said  period 
of  time,  the  chancellor,  upon  proof  of  such  neglect  or  refusal,  may, 
in  his  discretion,  issue  the  state's  writ  of  injimction  to  restrain  said 
company  from  the  exercise  of  any  franchise,  or  the  transaction  of 
any  business,  in  this  state,  until  said  company  shall  have  obeyed 
the  command  of  said  decree,  and  shall  have  paid  tJie^  costs  of  said 
proceedings,  including  a  reasonable  allowafice  to  the  council  of  such 
city  or  township,  to  be  fixed  by  the  chajicellor;  and  further  pro- 
vided that  said  council  or  committee,  in  tJCc  event  of  the  failure 
of  such  company  to  co?istruct  or  repair  such  bridges  or  passages 
within  a  resonable  time  after  notificatioii  as  aforesaid,  may,  if 
they  shall  deem  it  advisable  so  to  do,  proceed  themselves  to  con- 
struct or  repair  such  bridges  or  passages,  and,  wJien  the  cost  there- 
of shall  have  been  ascertained,  the  same  may  be  collected  of  and 
from  said  company  by  said  common  cou?tci I  or  township  coin  mi t  tee 
by  an  action  at  law  in  any  court  of  competent  jurisdiction^  (All 
of  the  quotation  from  the  amended  statute  which  is  in  italics 
is  new  matter  incorporated  by  the  amendment  referred  to.) 
It  further  appears  by  the  billthat,  after  the  supplement  just 
referred  to  went  into  effect,  the  complainant  notified  the  de- 
fendant to  proceed  to  construct  a  good  and  sufficient  bridge 
over  its  railway  at  the  Mountain  avenue  north  crossing,  in 
pursuance  of  the  terms  of  the  statute  last  referred  to,  and 
that  the  defendant  has  refused  to  do  so.  The  bill  prays  that 
the  defendant  may' be  decreed  to  specifically  perform  the  duty 
of  constructing  and  keeping^  in  repair  such  bridge.  The  de- 
fendant demurs  to  the  bill,  specifying,  under  the  require- 
ment of  rule  225,  two  grounds  of  demurrer — First,  that  this 
court  has  no  jurisdiction  to  decree  the  building  of  the  bridge  : 
second,  that,  even  if  the  Moritclair  Railway  Company  was 
bound  to  build  and  maintain  the  bridge,  the  defendant  is 
not. 

C  Parker  for  demurrant. 

Wm.  S,  Gummere  for  defendant. 

McGiLL,  Ch.  — The  supreme  court  of  this  state  has  lately 


Digitized  by  VjOOQ IC 


346  MONTCLAIR  V,  NEW  YORK  &  G.  L.  R.  CO.         [VOL.  40 

decided  the  question  raised  by  the  second  ground  of  demur- 
er, so  far  as  the  duty  imposed  by  the  charter  of  the 
caM  lUted.  Montclair  Railway  Company  is  concerned,  in  a 
case  between  the  state  and  this  defendant,  (50  N.  J.  Law,  303, 
32  Am.  &  Eng.  R.  Cas.  186,)  by  holding  that  the  devolution 
of  the  property  and  franchises  of  the  Montclair  Railway 
Company  upon  the  defendant,  according  to  the  provisions  of 
the  fifty-sixth  section  of  the  railroad  and  canal  act,  (Revision, 
917,)  imposes  also  upon  it  the  duties  which,  under  its  charter, 
that  company  owed  to  the  public,  among  which  was  the  ob- 
ligation to  build  the  bridge  in  question.  I  will  consider  the 
question  whether  a  like  duty  is  imposed  by  the  supple- 
ment to  the  act  to  authorize  the  formation  of  railroad  cor- 
porations and  regulate  the  same,  above  spoken  of,  and  at  the 
same  time  the  question  whether,  if  such  a  duty  was  thus  im- 
posed, that  supplement  empowered  this  court  to  enforce  its 
performance.  It  has  not  been  contended  that,  unaided  by 
the  statute,  this  court  hasjurisdiction  to  enforce  such  a  dut^'-, 
and  I  will  therefore  not  consider  that  question.  The  only  in- 
sistment  is  that  the  bill  is  sustainable,  both  as  to  the  dut}'  and 
as  to  the  court's  jurisdiction,  under  the  supplement  to  the  act 
to  authorize  the  formation  of  railroad  corporations,  and 
regulate  the  same,  (Revision,  925,)  which  was  approved  April 
28,  1887,  (P.  L.  226.)  The  act  to  which  that  supplement  ap- 
plies by  its  fourteenth  section  imposed  the  same  duty  with 
respect  to  bridges  and  highways  upon  railroad  companies 
formed  under  it  that  the  ifontclair  Railway  Company's  char- 
ter required  [of  that  company.  The  supplement  extended 
the  duty  to '*  any  company  owning,  leasmg,  or  controlling- 
any  right  of  way  for  a  railroad  within  this  state,  which  has 
been  graded  in  whole  or  in  part,  but  upon  which  right  of 
way  tne  track  or  tracks  have  not  been  completely  laid,"  and 
expressly  empowered  this  court  to  enforce  the  performance 
of  the  duty  imposed  by  such  last  mentioned  section. 

The  first  question  to  be  considered  is  whether  this  suj>- 
plemental  enactment  applies  to  the  defendant.  By  its  language 
it  includes  any  company  incorporated  under  the 
S^tlTJ  'a^v  ^o  ^vhich  It  is  a  supplement,  "  or  "  (undoubted- 
fendiuit.  ly  meaning  "  and  **)  "  any  company  owning,"  etc., 

— that  is,  not  only  corporations  formed  under  the 
law  mentioned,  but  other  railroad  companies  that  own,  lease, 
or  control  rights  of  way  that  are  in  a  specified  condition. 
The  language  is  broad  enough  to  include  the  defendant,  and 
the  bill's  description  of  the  defendant's  right  of  way  across 
Mountain  avenue  north  shows  a  condition  of  affairs  contem- 
plated by  the  amendment  to  the  statute.  It  is  suggested  that 
the  extension  of  such  a  regulation  in  the  act  amended  to  aJI 
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railroads  has  no  proper  relation  to  the  object  of  the  act  as 
expressed  in  its  title  ;  that  the  object  of  the  act  is  to  provide 
for  the  formation  of  railroad  companies  under  a  general  law, 
and  to  regulate  such  companies.  That  this  was  not  the  leg- 
islative intent  I  think  is  apparent  upon  bare  perusal  of  the 
statute.  Throughout  the  act  the  greatest  care  is  taken,  by 
express  language  prefacing  certain  of  the  sections,  to  confine 
the  provisions  of  tnose  sections  to  corporations  formed  under 
the  act,  but  there  are  other  sections  which  concern  proper 
regulations  applicable  to  any  railroad  that  are  not  so  prefaced, 
and  in  terms  refer  to  "  any  railroad,'*  indicating  that  the  leg- 
islative intent  was  to  enact  a  general  law  which  should  reg- 
ulate all  railroad  corporations,  and  at  the  same  time,  author- 
ize the  formation  of  new  ones.  Possibly  the  most  striking 
indication  of  this  intention  is  found  in  the  last  section  of  the 
act,  (Revision,  p.  935,  §  127,)  where  it  is  provided  that  the  act 
may  be  altered,  amended,  or  repealed,  "  but  such  repeal  or 
alteration  shall  not  affect  any  corporations  heretofore  organ- 
ized unless  the  act  making  such  repeal  or  alterations  shall  so 
expressly  declare."  It  was  evidently  the  legislative  intent 
that  the  act  should  extend  to  all  railroad  corporations  of 
the  state.  Its  several  sections,  however,  are  so  drawn  as  to 
distinguish,  in  their  application,  between  corporations  or^ 

ffanized  under  that  act  and  all  railroad  corporations,  whether 
ormed  under  that  act  or  otherwise  incorporated.  This  dis- 
tinction was  evidently  the  result  of  an  extended  consideration 
of  corporate  interests,  for,  in  the  last  section  of  the  act,  look- 
ing to  the  maintenance  of  the  distinction,  it  is  provided  that 
when  an  amendment  is  intended  to  extend  to  corpofations 
organized  before  the  act  was  passed  it  shall  expressly  say  so. 
This  act  was  approved  on  the  2d  of  April,  1873,  (Revision, 
925,  P.  L.  1873,  p.  88,)  and  the  defendant  corporation  was 
subsequently,  in  1878,  organized.  Under  the  language  of  the 
act,  the  amendment  may  apply  to  the  defendant.  The  de- 
fendant's organization  aoes  not  relate  back  to  the  approval 
of  the  charter  of  the  Montclair  Railway  Company.  It  is  a 
new  company,  with  powers  and  duties  that  that  charter  gave 
and  requires.     Shields  v.  Ohio,  95  U.  S.  319. 

But  it  is  insisted,  as  the  fifty-sixth  section  of  the  railroad 
and  canal  act  (Revision,  916)  virtually  extended  to  the  de- 
fendant the  charter  of  the  Montclair  Railway  Company, 
which  was  a  contract  with  the  state  defining  that  which 
should  be  required  of  the  company  in  consideration  for  that 
which  the  statute  gave  it,  and  the  defendant,  by  organizing 
under  that  section,  accepted  the  contract  so  tendered,  that 
now  the  imposition  of  a  new  duty,  requiring  the  outlay  of 
money,  enacts  more  than  the  contract  demands  the  perform- 
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ance  of,  and  therefore  takes  the  defendant's  property  with- 
out compensation  ;  the  argument  being  that  the  charter  re- 
quires tne  maintenance  of  bridges  over  the  defendant's 
railway,  while  the  act  now  amended  extends  that  duty  to  the 
maintenance  of  bridges  over  graded  or  unused  rights  of  way. 
Without  consideration  of  the  question  whether  an  additional 
duty  is  imposed,  or  whether  the  charter's  provisions  arc  sus- 
ceptible of^a  construction  that  will  include  the  duty  imposed 
by  the  section  now  considered,  I  will  assume  that  an  additional 
B«MrT«iio«  ^"^y  ^^'^^  imposed,  and  proceed  to  the  discus- 
of  power  to  sion  of  the  question  suggested.  Charters  of  private 
Aveadand  corporations  are  regarded  as  executed  contracts 
'^P^  between  the  state  and  the  corporator,  and  the  rule 

is  settled  that,  if  the  charter  does  not  contain  a  reservation 
of  power  in  the  legislature  to  modify  or  change  the  contract, 
the  legislature  cannot  repeal,  impair,  or  alter  such  a  charter 
against  the  consent,  or  without  the  default  of  the  corporation. 
Subsequent  legislation  modifying  such  a  charter,  where  there 
is  no  such  reservation,  is  unauthorized;  but,  where  such  a 
provision  is  incorporated  in  the  charter,  it  is  clear  that  it 
modifies  the  grant,  and  that  the  subsequent  exercise  of  that 
reserved  power  cannot  be  regarded  as  an  act  within  the  pro- 
hibition of  the  constitution.  And  this  power,  the  charter  be- 
in^  silent  upon  the  subject,  may  be  reserved  by  general  law 
existing  at  the  time  the  charter  is  granted,  which  provides 
that  aU  charters  thereafter  granted  shall  be  subject  to  it. 
The  effect  of  such  a  law  is  the  same  as  if  each  special  charter 
thereafter  contained  its  provisions,  though  the  charter  con- 
tains no  such  reservation  of  power,  nor  any  allusion  to  the 
feneral  law.  These  principles  are  well  settled.  Miller  v, 
tate,  IS  Wall.  (U.  S.),  478;  Tomlinson  t'.  Jessup,  Id,  454; 
Shields  v,  Ohio,  95  U.  S.  319  ;  Commissioner&t'.  Holyoke  Wat- 
er-Power  Co.,  104  Mass.  446,  affirmed  15  Wall.  (LF.  S.\  500; 
City  of  Roxbury  v,  Boston  &  P.  R.  Co.,  6Cush.  (Mass.),  424; 
Massachusetts  'Gen.  Hosp.  v.  State  Mut.  L.  Assur.  Co.,  4 
Gray  (Mass.),  227;  White  7'.  Inhabitants  of  Quincy,  97  Mass. 
430;  Parker  v.  Metropolitan  R.  Co.,  109  Mass.  506;  Story 
V.  Jersey  City,  etc.,  Plank-Road  Co.,  16  N.  J,  Eq.  13,  21; 
State  V,  Commissioners,  ly  N.  J.  Law,  228  ;  State  v.  Person, 
32  N.  J.  Law,  134;  State  7^  Douglass,  34  N.  T,  Law,  82  ;  People 
V,  Boston  &  A.  R.  Co.,  70  N.  Y.  569 ;  Albany  N.  R.  Co.  v, 
Brownell,  24  N.  Y.  345. 

By  the  sixth  section  of  an  act  concerning  corporations,  ap- 
proved February  14,  1846,  (Nixon,  Dig.  139,)  it  was  provided 
that  **the  charter  of  ever}^  corporation  which  shall  hereafter  be 
granted  by.  the  legislature  shall  be  subject  to  alteration,  sus- 
pension, and  repeal,  in  the  discretion  of  the  legislature."  This 
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has  continued  to  be  the  law  of  this  state  hitherto,  having,  in 
1875,  been  re-enacted  as  to  the  sixth  section  of  the  revised 
corporation  act.  (Revision,  178.)  Although  the  charter  of 
the  Montclair  Railway  Company,  which  was  approved  in 
1 867,  does  not  contain  a  legislative  reservation  01  power  to 
amend  and  alter  it,  it  is  subject  to  the  general  law  referred 
to,  and  must  be  regarded  as  though  that  law  were  incorpor- 
ated in  it.  There  has  been  some  diversity  of  opinion  as  to 
the  extent  to  which  this  reserved  power  may  be  exercised. 
It  is  obvious  that  it  would  be  difficult  to  fix  a  limit  by  precise 
rule  by  which  all  cases  might  be  governed.  It  will  suffice 
in  this  case  to  ascertain  the  principle  which  must  restrain  the 
exercise  of  the  power  upon  wjiich  the  authorities  agree,  and 
see  whether  the  legislation  considered  is  within  it.  Upon 
this  subject,  in  Commissioners  v.  Holyoke  Water  Power  Co., 
t04  Mass.  446,  Justice  Gray  said :  "  It  is  sufficient  now  to  say 
that  it  is  established  by  adjudications  which  we 
cannot  disregard,  and  the  principles  of  which  we  ^^J^^ 
fully  approve,  that  it  at  least  reserves  to  the  legis- 
lature the  authority  to  make  any  alteration  or  amendment 
in  a  charter  granted  subject  \.(^  it  that  will  not  defeat  or  sub- 
stantially impair  the  object  of  the  grant  or  any  rights  which 
have  vested  under  it,  and  that  tne  legislature  may  deem 
necessary  to  secure  either  that  object  or  other  public  or  pri- 
vate rights."  In  the  same  case,  upon  appeal  to  the  United 
States  supreme  court,  (15  Wall.  500,)  Mr.  Justice  Clifford 
said :  "  Vested  rights,  it  is  conceded,  cannot  be  destroyed  or 
impaired  under  such  a  reserved  power ;  but  it  is  clear  that 
the  power  may  be  exercised,  ana  to  almost  any  extent,  to 
carry  into  effect  the  original  purposes  of  the  grant,  and  to 
protect  the  rights  of  the  public  and  of  the  corporators,  or  to 
promote  the  due  administration  of  the  affairs  of  the  corpora- 
tion. In  Parker  v.  Metropolitan  R.  Co.,  109  Mass.  508,  Mr.  Jus- 
tice Morton  said  :  "  The  reservation  of  power  is  broad  and 
comprehensive.  Whatever  may  be  its  limitation,  it  at  least  re-, 
serves  to  the  legislature  the  right  to  make  any  reasonable 
amendments  regulating  the  mode  in  which  the  franchise 
granted  shall  be  used  and  enjoyed  which  do  not  defeat  or  es- 
sentially impair  the  object  of  the  grant,  or  take  away  any 
property  or  rights  which  have  become  vested  under  a  legiti- 
mate exercise  of  the  powers  granted.''  And  in  Shields  v» 
Ohio,  95  U.  S.  319,  Mr.  Justice  Swayne  said  :  "  The  power  of 
alteration  and  amendment  is  not  without  limit.  The  altera- 
tions must  be  reasonable.  They  must  be  in  good  faith,  and 
be  consistent  with  the  scope  and  object  of  the  act  of  incorpor- 
ation. Sheer  oppression  and  wrong  cannot  be  inflicted  under 
the  guise  of  amendment  or  alteration.     Beyond  the  sphere  of 
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the  reserved  pcnvers,  the  vested  rights  of  property  of  cor- 
porations, in  such  cases,  are  surrounded  by  the  same  sanc- 
tions, and  arc  as  inviolable  as  in  other  cases/' 

In  all  these  cases  the  new  legislation  imposed  was  sustained  as 
a  valid  exercise  ot  power.  The  Holyoke  Water-Power  Com- 
I)any  was  required  to  build  a  fish-way  in  its  dam  across  the 
Connecticut  River,  at  a  cost  of  $30,000,  to  preserve  the  pub- 
lic right  of  fishing,  upon  the  reasoning  that  the  grant  of  a 
right  to  build  the  dam  did  not  imply  a  grant  of  power  to 
destroy  the  public  right  of  fishing,  but,  on  the  contrary,  should 
be  taken  to  have  been  made  upon  the  presumption  that  the 
public  right  would  be  preserved.  In  Parker  v.  Railroad 
Company  the  tolls  of  a  ferry  Company  were  reduced.  In 
Shields  v.  Ohio,  railroad  passenger  rates  were  cut  down.  In 
People  V,  Boston  &  A.  R.  Co.,  a  railroad  was  required  to  build 
over  a  turnpike  within  a  year,  the  charter  having  been  taken 
under  provisions  of  the  constitution  and  a  general  law  which 
permitted  the  imposition  of  additional  restrictions  and  bur 
dens.  Before  the  act  of  1847,  by  the  charter  of  the  Mont- 
clair  Railway,  substantially  the  duty  now  resisted  was  im- 
posed upon  the  defendant.  The  supreme  court  considers  it 
to  be  identical.  When  the  charter  was  enacted  and  accepted 
by  the  defendant's  predecessor,  it  was  agreed  that  the  com- 

Sany  was  to  erect  and  maintain  bridges  over  highways.  When 
lountain  avenue  north  was  cut  into,  this  duty  was  so  recog- 
nized that  a  bridge  was  actually  built.  That  cut  was  in- 
tended for  a  railroad,  and  is  yet  held  by  the  defendants  for 
that  purpose,  and  I  apprehend  they  will  not  deny  their  duty 
to  again  erect  the  bridge  which  they  have  neglected  to  main- 
tain, and  have  suffered  to  fall,  when  they  determine  to  lay 
rails  upon  that  right  of  way  across  the  avenue.  They  justify 
their  aenial  of  present  duty  under  the  provision  ot  their 
charter  merely  by  a  literal  construction  of  the  charter's  lan- 
guage. The  bare  statement  of  the  facts  in  this  case  is  con- 
vincing that  the  effect  of  the  act  of  1887  is  most  reasonable. 

The  case  of  City  of  Roxbury  v.  Boson  &  P.  R.  Corp.,  6  Cush. 
424,  is  very  much  in  point  with  the  case  in  hand.  There  it 
appears  that  the  Boston  &  Providence  Railroad  Company 
was  incorporated  in  1831,  and  required  by  its  charter  to  raise 
or  lower  highways,  so  that  its  railroad  should  pass  over  or 
under  them.  If  such  construction  should  not  be  satisfactory 
to  the  selectmen  of  the  locality,  the  selectmen  could  call  up- 
on the  county  commissioners  to  direct  what  alterations  should 
be  made  ;  and,  if  such  alterations  were  not  made  by  thecom- 

f)any,  the  selectmen  might  take  them,  and  recover  for  them 
rom  the  railroad  company.     This  charter  was  granted  after 
the  passage  of  the  statute  of  1830,  by  which  the  legislature 
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reserved  power  to  amend,  alter,  or  repeal  acts  of  incorpora- 
tion. Chief  Justice  Shaw,  who  read  tne  opinion  of  the  court, 
said  :  "The  defendants,  then,  having  accepted  their  charter 
after  the  above  act,  and  whilst  it  was  in  force,  took  the  char- 
ter subject  to  those  provisions,  and  must  be  bound  by  any  rea- 
sonable amendment  and  alteration  which  the  legislature  might 
thereafter  make."  In  1842  an  act  was  passed  which  provided 
a  method  by  which  the  mayor  and  aldermen  of  cities,  when 
a  railroad  had  been  laid  over  a  highway  at  grade,  and  it  ap- 
peared necessary  for  the  public  security  that  the  highway 
should  be  raised  or  lowered,  could  require  the  railroad  com- 
pany to  change  the  highway.  In  1849  another  law  was  en- 
acted, which  made  provision  somewhat  similiar  to  that  con- 
tained in  the  act  of  1842,  and  gave  the  supreme  judical  court 
jurisdiction  in  equity  to  compel  railroad  corporations  to  raise 
or  lower  highways  where  county  commissioners  duly  decided 
that  it  shall  de  done.  The  county  commissioners  duly  de- 
cided that  Washington  street,  in  Koxbury,  should  be  elevated 
over  the  tracks  of  the  Boston  &  Providence  Railroad  Cor- 
poration, and  that  a  bridge  should  be  built  over  the  railroad. 
The  company  did  nbt  carry  out  the  work,  and  the  city  of 
Roxbury  filed  its  bill  in  equity  in  the  supreme  court  to  com- 
pel  the  building  of  the  bridge.  To  that  bill  the  railroad  cor- 
poration demurred,  on  the  ground  that  the  court  had  no 
jurisdiction,  and  that  the  bill  did  not  state  a  case  which  en- 
titled the  plaintiffs  to  the  relief  prayed  for.  The  demurrer 
was  overruled.  To  the  objection  that  the  acts  referred  to 
gave  the  city  a  plain  and  adequate  remedy  at  law  by  doing 
the  work,  and  suin^  the  railroad  corporation  to  recover  its 
cost,  the  court  replied  that,  if  the  city  **  must  do  this  work  at 
their  own  expense,  with  no  other  indemnity  than  that  to  be 
obtained  by  a  contested  suit  with  the  defendant,  this,  of  it- 
self, would  render  that  remedy  anything  but  plain,  adequate, 
and  complete." 

Our  act  of  1887  gives  to  the  township  committee  the  option 
either  of  building  the  bridge  and  suing  the  railroad  company 
for  the  cost,  or  of  filing  a  bill  in  this  court  to  compel  specific 
performance  of  the  duty  which  the  law  requires.  Nothing 
m  the  act  indicates  that  resort  to  the  remedy  by  bill  in  this 
court  is  to  depend  upon  the  adequacy  or  inadequacy  of  the 
remedy  by  construction  of  the  bridge  and  suit  for  the  cost 
thereof.  That  remedy  is  to  be  pursued  only  if  the  committee 
think  it  **  advisable  *'  to  pursue  it ;  and,  if  the  two  remedies 
were  not  thus  expressly  made  optional  by  the  legislature,  the 
reasoning  of  the  court  in  the  City  of  Koxbury  Case  shows 
that  the  remedy  by  taxation  to  raise  money  to  build  the 
bridge,  the  erection  of  the  bridge,  and  suit  to  recover  its  cost. 
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is  not  a  plain,  adequate  remedy,  but  most  cumbersome,  and 
illy  adapted  to  secure  the  performance  of  the  corporate  duty 
considered. 

It  remains  only  to  consider  the  insistment  at  the  argument 
that  the  act  of  1887  is  unconstitutional,  because  it  is  not  with- 
A  d.  .t  ^^  that  part  of  article  4,  §  7,  par.  4,  of  the  constitu- 
orbuutot.  tion,  which  provides  that  **  no  law  shall  be  revived 
or  amended  by  reference  to  its  title,  only,  but  the 
act  revived,  or  the  section  or  sections  amended,  shall  be  in- 
serted at  length."  The  act  of  1887  does  not  recite  the  un- 
amended section  of  the  original  act,  but  it  contains  the  entire 
section  as  amended.  This  form  of  amendment  has  several 
times  been  held  to  be  constitutional  by  the  supreme  court 
of  this  state.  Van  Riper  v.  Parsons,  40  N.  J.  Law,  123,  127; 
Colwell  V.  Chamberhn,  43  N.  J.  Law,  387,  388;  State  v. 
American  Forcite  Powder  Manufacturing  Co.,  50  N.  J.  Law, 
75,  81.     I  will  overrule  the  demurrer. 

Impairing  Obligation  of  Contracts — Effect  of  Reservation  in  Charter  of 
Power  to  Alter  and  Amend. — See  Sioux  City  R.  Co.  v,  Sioux  City  (Iowa),  36 
Am.  &  £ng.  R.  Cas.  143,  ante,  p.  275 ;  Henderson  v.  Central  Passenger  R. 
Co.  (C.  C),  20  Am.  &  Eng.  R.  Cas.  542  ;  note  14  lb,  33 ;  Santa  Clara  Co.  v. 
Southern  Pac.  R.  Co.  (C.  C),  13  lb,  182 ;  Greenwood  v.  Union  Freight  R. 
Co.  (U.  S.),  9  lb.  526. 


People  ex  reL  Hunt,  Attorney  General. 

V, 

Chicago  &  Alton  R.  Co. 
{Illinois  Supreme  Courts  June  i6,  1888,  and  October  31,  1889.) 

Stations — Obligation  of  Company  to  Maintain — Illinois  Statute. — Under 
the  provision  of  the  Illinois  Act  of  1887,  that  all  railroad  companies  shall 
build  and  maintain  depots  for  the  comfort  of  passengers  and  for  the  protec- 
tion of  shippers  of  freight,  "  where  such  railroad  companies  are  in  the  prac- 
tice of  receiving  and  delivering  passengers  and  freight  at  all  towns,  and 
villages  on  the  line  of  their  roads,  having  a  population  of  500."  mandamus 
will  not  lie  to  compel  the  construction  of  a  depot  at  a  town  having  a  popu- 
lation of  more  than  500,  when  it  affirmatively  appears  that  the  railroad 
company  has  not  been  in  the  practice  of  receiving  and  delivering  passengers 
and  freight  at  that  place. 

Same — Obligation  of  Company  at  Common  Law— Mandamus. — Where  it 
appears  that  a  town  has  a  population  of  1800 ;  that  it  is  situated  on  the  line 
of  the  defendant's  railroad  about  midway  between  two  stations  seven  miles 
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GiDaxt.  and  that  various  manufacturing  and  other  business  enterprises  are 
carried  on  within  its  limits  for  which  transportation  facilities  are  necessary, 
the  right  of  the  public  at  common  law  to  the  establishment  and  maintenance 
Df  a  freight  and  passenger  station  on  defendant's  line  at  that  place  is  estab- 
lished, and  mandamus  will  lie  to  compel  it  to  establish  a  station  and  stop 
its  trains.     Reversing  35  Am.  &  Eng.  R.  Cas.  462. 

Appeal  from  Circuit  Court,  Madison  County. 

On  rehearing.  The  opinion  of  the  court  on  the  original 
hearing,  which  is  now  reversed,  was  rendered  on  June  16, 
I §88,  and  is  reported  in  35  Am.  &  Eng.  R.  Cas.  462. 

Geo.  Hunty  K\X.y.  Gen.,  for  appellant. 
Wise  &  Davis  for  appellee. 

ON   PETITION   FOR   REHEARING. 

Bailey,  J. — This  was  a  petition  for  a  mandamus y  brought 
by  the  people  of  the  state  of  Illinois,  on  the  relation  of  the 
attorney  general,  against  the  Chicago  &  Alton  Railroad  Com- 
pany, to  compel  said  company  to  establish  and  maintain  a 
station  for  the  receipt  and  discharge  of  passengers  and  freight 
at  Upper  Alton,  in  Madison  county. 

The  petition  alleges  that  said  company  is  a  railroad  corpo- 
ration, organized  under  the  laws  of  this  state,  and  owning, 
operating,  and  controlling  a  line  of  railway  in  said 
county,  known  as  the  "  §t.  Louis,  Jacksonville  &  P^^t^o*. 
Chicago  Railroad,"  and  extending  from  Godfrey,  a  station  in 
said  county,  to  Wann,  also  a  station  in  said  county,  said  sta- 
tions being  seven  miles  apart ;  that  said  company  is  a  com- 
mon carrier,  and  operates  and  runs  upon  and  over  said  rail- 
way two  passenger  trains  daily  from  south  to  north,  and  one 
f>assenger  train  daily  from  north  to  south,  and  two  or  more 
reight  trains  daily  m  each  direction;  that  about  midwav  be- 
tween said  station  there  is  located  upon  the  line  of  said  railway 
the  town  of  Upper  Alton,  the  same  being  an  incorporated 
town  or  village  containing  over  1,800  inhabitants ;  that  many 
persons  require  the  use  of  said  railway  in  order  to  be  trans- 
I>orted  thereon  as  passengers  to  and  from  said  town  of  Upper 
Alton,  and  that  in  said  town  are  many  merchants,  manufac- 
turers, dealers,  and  business  men,  who  require  the  transpor- 
tation of  freight,  produce,  and  manufactures  over  said  line  of 
railway  to  and  from  said  town  of  Upper  Alton  ;  "  that  the  ac- 
commodation of  the  public  living  in  and  near  to  said  town  of 
Upper  Alton,  in  the  transportation  of  freight  and  passengers 
to  and  from  said  town,  require,  and  long  have  required,  that 
said  Chicago  &  Alton  Railroad  Company  establish  a  depot 
and  freight  house  at  said  town  of  Upper  Alton,  and  stop  its 
trains,  both  freight  and  passenger  thereat  for  receiving  and 
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discharging  freight  and  passenger  ;*  that  said  company  has 
acquired,  and  for  many  years  has  owned,  suitable  and  con- 
venient grounds  for  the  establishment  of  a  depot  and  freight 
house  in  the  town  of  Upper  Alton  upon  its  line  of  railway, 
which  said  grounds  were  acquired  by  condemnation  proceed- 
ings, for  use  for  side  tracks,  freight  and  passenger  depots, 
and  depot  grounds,  and  that  property  in  said  town  has  oeen 
bought  and  sold  upon  the  belief  and  representation  that  a  de- 
pot would  be  maintained  at  that  place  ;  that  the  town  council 
of  said  town,  and  many  of  the  citizens  of  the  town  and  vicinity 
requiring  the  use  of  said  railway,  and  the  railway  and  ware- 
house commission  of  the  state  of  Illinois,  have  requested  and 
demanded  of  said  company  that  it  establish  and  maintain  upon 
its  said  grounds  in  said  town  a  suitable  depot  and  freight- 
house,  and  that  it  stop  its  trains,  or  a  sufficient  number  there- 
of to  accommodate  the  public,  at  said  station,  and  that  it  re- 
ceive and  discharge  freight  and  passengers  thereat  when  re- 
quested,— yet  said  company  has  wholly  refused,  and  still  does 
refuse,  to  maintain  either  a  passenger  or  freight  depot  in  said 
town,  or  to  receive  or  discharge  freight  or  passengers  thereat. 

The  petition  further  alleges  that  said  line  of  railway  ex- 
tends in  a  westerly  direction  from  the  town  of  Godfrey,  and 
that  there  are  many  persons  desiring  to  travel  on  said  railway 
from  said  town  of  Upper  Alton  to  towns  on  the  line  of  saiH 
railway  west  of  said  town  of  Godfrey,  and  that  persons  going 
west  are  now  compelled  to  go  to  Godfrey  to  take  the  same 
train  which  passes  through  the  corporate  limits  of  the  town 
of  Upper  Alton ;  and  the  most  convenient  route  for  passen- 
gers to  reach  Godfrey  now  is  to  go  a  distance  of  two  and 
one-half  or  three  miles  to  the  station  of  Alton,  and  go  by  the 
way  of  the  Chicago  &  Alton  Railroad  a  distance  01  four  or 
five  miles  to  Godfrey,  and  there  they  are  compelled  to  wait 
one  hour  for  the  tram  which  such  passengers  might,  if  the 
prayer  of  the  petition  Avere  granted,  take  in  the  town  of  Tip- 
per Alton. 

The  petition  prays  for  a  writ  of  mandamus  commanding- 
said  company  to  establish  a  passenger  and  freight  depot 
upon  its  said  line  of  railway  in  said  town  of  Upper  Alton, 
at  a  suitable  and  convenient  point  to  accommodate  the  public 
and  all  persons  desiring  transportation  for  freight  or  pas- 
sengers to  and  from  said  town,  and  to  stop  its  trains,  both 
freight  and  passenger,  or  a  sufficient  number  thereof  to 
accommodate  the  public,  and  discharge  passengers  and  freight 
thereat  when  requested,  and  that,  upon  the  final  hearing,  such 
further  order  might  be  made  in  the  premises  as  to  the  court 
should  seem  meet  and  proper. 

To  the  foregoing  petition  the  defendant  interposed  a  gen- 
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eral  demurrer,  which  was  sustained  by  the  court,  and  the 
attorney  general  electing  to  abide  by  his  petition,  final  judg- 
ment was  entered  in  favor  of  the  defendant.  From  that  judg- 
ment the  petitioners  have  appealed  to  this  court. 

There  is,  so  far  as  we  have  been  able  to  discover,  no  pro- 
vision of  any  statute  which  can  be  appealed  to  in  support  of 
the  prayer  of  the  petition.  [Neither  m  the  defend- 
ant*s  charter  nor  in  any  other  act  of  the  general  suutory  ob- 
assembly  does  there  seem  to  be  any  attempt  to  ^^depot, 
prescribe  the  rules  by  which  the  defendant  is  to  be 
governed  in  the  location  of  its  freight  and  passenger  stations, 
or  to  confer  upon  the  circuit  court  the  power  to  interpose 
and  direct  as  to  their  location.  It  is  plain  that  the  act  of 
1877,  the  only  one  to  which  we  are  referred  in  this  connec- 
tion, can  have  no  application.  That  act  provides  **  that  all 
railroad  companies  in  this  state,  carrying  passengers  or 
freight,  shall,  and  they  are  hereby  required  to,  build  and 
maintain  depots  for  the  comfort  of  passengers,  and  for  the 
protection  of  shippers  of  freight,  where  such  railroad  com- 
panies are  in  the  practice  of  receiving  and  delivering  passen- 
gers and  freight,  at  all  towns  and  villages  on  the  line  of  their 
roads  having  a  population  of  five  hundred  or  more."  2  Starr 
&  C.  St.  1924.  While  it  is  true  that  Upper  Alton  is  a  town 
having  a  population  of  more  than  500,  it  affirmatively  ap- 
pears that  it  is  not  a  place  where  the  defendant  has  been  in 
the  practice  of  receiving  and  delivering  passengers  and 
freignt,  and  so  is  not  within  the  provisions  of  said  act.  The 
petition  seeks  to  have  the  defenaant  compelled  to  establish  a 
station  vvhere  none  has  heretofore  existea,  while  the  statute 
merely  requires  the  erection  ^of  suitable  depot  buildings  at 
places  where  the  railway  company  has  already  located  its 
stations,  and  is  in  the  practice  of  receiving  ana  discharging 
passengers  and  freight.  In  point  of  fact,  the  attorney  gen- 
eral, in  his  argument  upon  tne  rehearing,  admits  that  there 
is  no  statute  upon  which  his  prayer  for  a  mandamus  can  be 
based  ;  the  position  now  taken  by  him  being  that,  upon  the 
facts  allegea  in  the  petition  and  admitted^by  the  demurrer,  the 
legal  duty  on  the  part  of  the  defendant  to  establish  a  freight 
and  passenger  station  on  its  line  of  railway  in  the  town  of 
Upper  Alton  arises  by  virtue  of  the  principles  of  the  common 
law. 

It  is  undoubtedly  the  rule  that  railway  companies,  in  the 
absence  of  statutory  provisions  limiting  and  restrict- 
ing their  powers,  are  vested  with  a  very  broad  dis-  Diicrattomof 
cretion  in  the  matter  of  locating,  constructing,  and  ^"J^gf^'^*" 
of)erating  their  railways,  and  oT  locating  and  main-  t*on"'' ** 
taining  their  freight  and  passenger  stations.     This 
discretion,   however  is  not  absolute,  but   is   subject   to  the 
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concjition  that  it  must  be  exercised  in  good  faith,  and  with  a 
due  regard  to  the  necessities  and  convenience  of  the  public. 
Railway  companies,  though  private  corporations,  arc  cn- 
g^aged  m  a  business  in  which  the  public  have  an  interest,  and 
m  which  such  companies  are  public  servants,  and  amenable 
as  such. 

This  doctrine  has  been  repeatedly  announced  by  this  and 
other  courts.  Thus,  in  Marsh  v,  Fairbury,  P.  &  N.  W.  R. 
Co.,  64  111.  414,  which  was  a  bill  for  the  specific  performance 
of  a  contract  by  which  the  railway  companjr  agreed  to  locate 
its  passenger  and  freight  depots  at  a  particular  point  in  a 
certain  town,  and  at  no  other  point  in  said  town,  we  said: 
"This  is  not  a  case  which  concerns  merely  the  private  inter- 
ests of  two  suitors.  It  is  a  matter  where  the  public  interest 
is  involved.  Railroad  companies  are  incorporated  by  au- 
thority  of  law,  not  for  the  promotion  of  mere  private  ends, 
but  in  view  of  the  public  good  they  subserve.  It  is  the  cir- 
cumstance of  public  use  which  Justifies  the  exercise  on  their 
behalf  of  the  right  of  eminent  domain  in  the  taking  of  private 
property  for  the  purpose  of  their  construction.  They  have 
come  to  be  almost  a  public  necessity ;  the  general  welfare 
being  largely  dependent  upon  these  modes  of  intercommuni- 
cation, and  the  manner  of  carrying  on  their  operations."  In 
the  same  case,  in  holding  that  the  contract  there  in  question 
ought  not  to  be  specifically  enforced,  we  further  said  :  "Rail- 
road companies,  in  order  to  fulfill  one  of  the  ends  of  their 
creation, — the  promotion  of  the  public  welfare, — should  be 
left  free  to  establish  and  re-establish  their  depots  wheresoever 
the  accommodation  of  the  wants  of  the  public  may  require.'* 

In  Ohio  &  M.R.  Co.  7'.  People,  120  111.  :?oo,  30  Am.  &  Eng. 
R.  Cas  509,  which  was'a  petition  for  a  vtandamus  to  compel 
the  railway  company  to  repair,  generally,  ascertain  portion  of 
its  road,  and  to  increase  its  passenger  trains  thereon,  we 
said  :  "There  can  be  no  doubt  of  the  auty  of  a  railway  com- 
pany to  keep  its  road  in  a  reasonable  state  of  repair,  and  in  a 
safe  condition.  Nor  is  there  any  doubt  of  its  duty  to  so  op- 
erate it  as  to  afford  adequate  facilities  for  the  transaction  of 
such  business  as  may  be  offered  it,  or  at  least  reasonably  be 
expected.  *  *  *  The  company,  however,  is  given,  as  it 
should  be,  a  very  large  discretion  in  determining  all  ques- 
tions relating  to  the  equipment  and  operation  of  its  road; 
hence  courts,  as  a  general  rule,  will  not  interfere  with  the 
management  of  railways  in  these  respects,  except  where  the 
act  sought  to  be  enforced  is  specific,  and  the  right  to  its  per- 
formance in  the  manner  proposed  is  clear  and  undoubted.'* 

It  is  in  recognition  of  the  paramount  duty  of  railway  com- 
panies to  establish  and  maintain  their  depots  at  such  points, 
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and  in  such  manner,  as  to  subserve^the  public  necessities  and 
convenience  that  it  has  been  held  b*y  all  the  courts,  with  very 
few  exceptions,  that  contractsmaterially  limiting  their  power 
to  locate  and  relocate  their  depots  are  against  public  policy, 
and  therefore  void.  St.  Louis,  J.  &  C.  K.  Co.  v,  Mathers,  71 
111.  592;  St.  Louis,  J.  &  C.  R.  Co.  V.  Mathers;  104  111.  257,  9 
Am.  &  Eng.  R.  Cas.  200 ;  Bestor  v.  Wathen,  60  111.  1 38 ;  Lin- 
der  V,  Carpenter,  62  111.  309 ;  St.  Joseph  &  D.  C.  R.  Co.  v . 
Ryan,  11  Kan.  602;  Railroad  Co.  v.  Seely,  45  Mo.  212;  Holla- 
day  V,  Patterson,  5  Or.  177^  Tayl.  Corp.  §  162,  and  authori- 
ties cited.  • 

We  have  now  to  consider  whether,  in  the  light  of  the  prin- 
ciples above  laid  down,  a  ri^ht  to  the  relief  prayed  for  is 
sufficiently  shown  by  the  petition.     There  can  be 
no  doubt  that  the  act  sought  to  ^be  enforced  (the  ^o«n«ott  i*^ 
establishment  and  maintenance  of  a  freight  and  ertilwuhrt*^ 
passenger  station  on  the  defendant's  line  of  railway  tion. 
at  a  convenient  point  within  the  town  of  Upper  Al- 
ton) is  sufficiently  specific  to  be  enforced  by  maiicTamus;    and 
it  only  remains  to  be  seen  whether  the  right  to  have  its  per- 
formance enforced  is  shown  to  be  clear  and  undoubted.      It 
should  be  observed  that  there  is  no*  controversy  as  to  the 
facts  ;  the  allegations  of  the  petition  being,  for  !  all  the  pur- 
poses of  this  appeal,  conclusively  admittea  by  tlie  demurrer. 

The  petition  undertakes  to  show  the  public  importance  and 
necessity  of  the  station  asked  for  in  two  ways — First,  by  al- 
leging the  facts  and  circumstances  which  tend  to  prove  it, 
and,  secondly,  by  directly  averring  it.  It  cannot  be  doubted, 
we  think,  that  the  facts  alleged  make  out  a  clear  and  strong 
case  of  public  necessity.  They  show  that  Upper  Alton  is  a 
town  of  over  1,800  inhabitants,  situated  on  the  line  of  the 
defendant's  railway  about  midway  between  two  other  stations 
seven  miles  apart.  The  residents  of  the  town  and  vicinity  are 
shown  to  be  possessed  of  at  least  the  ordinary  inclination  to 
travel  by  railway,  and  it  is  averred  that  many  of  them  have 
occasion  and  desire  to  travel  by  the  defendant's  railway  be- 
tween Upper  Alton  and  other  points  on  the  line  of  said  rail- 
way. Various  manufacturing  and  other  business  enterprises 
are  shown  to  be  carried  on  within  the  town,  creating  a  neces- 
sity for  the  use  of  said  railway  for  the  transportation  of  man- 
ufactured articles,  merchandise,  and  other  freights.  To  avail 
themselves  of  transportation  upon  trains  which  pass  by  their 
doors,  the  inhabitants  of  Upper  Alton  are  compelled  to  go 
and  transport  their  freights  by  other  conveyances  to  a  neigh- 
boring town  about  three  and  one-half  miles  away.  Then,  as 
we  have  already  said,  the  petition  directly  avers,  and  the 
demurrer  admits,  that  the  accommodation  of  the  public  living 


in  and  near  said  town  requiies,  and  long  has  required,  the 
establishment  of  a  passenger  and  freight  depot  on  the  line  of 
its  road  within  said  town.  Unless,  then,  there  is  some  expla- 
nation  for  the  course  pursued  by  the  defendant  which  the 
record  does  not  give,  we  cannot  escape  the  conviction  that 
its  conduct  in  the  premises  exhibits  an  entire  want  of  good 
faith  in  its  efforts  to  perform  its  public  functions  as  a  common 
carrier,  and  an  unwarrantable  disregard  of  the  public  inter- 
ests and  necessities.  It  cannot  be  admitted  that  the  discre- 
tion  vested  in  the  defendant  in  the  matter  of  establishing  and 
maintaining  its  freight  and  passenger  stations  extlnds  so  far 
as  to  justify  such  manifest  and  admitted  disregard  of  its 
duties  to  the  public. 

We  are  of  the  opifiion  that  the  petition  shows  a  clear  and 
undoubted  right  on  the  part  of  the  public  to  the  establish- 
ment and  maintenance  of  a  freight  and  passenger  station  on 
the  line  of  the  defendant's  railway  in  the  town  of  Upper  Al- 
ton, and  it  therefore  follows  that  the  demurrer  to  the  petition 
should  have  been  overruled.  For  the  error  in  sustaining  the 
demurrer,  the  judgment  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.     Judgment  reversed. 

Obligation  of  Railroad  Companies  to  Establish  and  Maintain  Stations. — 
See  People  v,  Chicago  &  A.  R.  Co.  (111.),  35  Am.  &  Eng.  R.  Cas.  462,  note 
466. 
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East  Tennessee,  Virginia  &  Georgia  R.  Co.  et  al. 

{Tennessee  Supreme  Courts  October  28,  1889.) 

Mortgage — Judgment  for  Personal  injuries — PriorKy  of  Lien. — Where  a 
railroad  company,  in  settlement  of  a  claim  for  damages  by  an  employe, 
agrees  to  pay  to  him  a  specified  sum  monthly,  and  the  employe  undertakes  to 
do  such  work  about  the  company's  shops  as  he  may  be  physically  capable 
of  performing,  the  sum  agreed  to  be  paid  to  the  employe  is  not  a  contract- 
ual obligation,  but  is  in  liquidation  of  his  claim  and  right  of  action  for  per- 
sonal injuries,  and  confers  upon  him  a  priority  over  the  lien  of  mortgages 
under  a  statute  which  prohibits  railroad  companies  from  creating  mort- 
gage liens,  which  shall  be  superior  to  judgments  for  injury  to  persons  or 
property. 


Master  and  Servant — Contract  to  Employ  Injured  Servant.— Where  an  i..- 
jured  employe  contracts  to  perform  such  service  in  the  company's  shops  as 
he  may  be  physically  capable  of  performing,  in  consideration  of  the  com- 
pany paying  him  aspecitied  sum  per  month  and  he  is  physically  incapable 
of  performing  any  work  under  the  contract,  he  is  not,  in  an  action  to  en- 
force the  company's  liability,  bound  to  deduct  from  his  claim  any  sums 
which  he  may  have  earned  by  other  labor,— <:.  ^.,  by  keeping  a  store. 

Foreclosure  Sale— Bona  Fide  Purchaser— Liens. — At  a  foreclosure  sale  of 
the  railroad,  the  property  was  purchased  by  a  committee  of  the  bondhold- 
ers, who  were  duly  authorized  to  purchase  as  trustees  for  the  creditors. 
The  price  at  which  the  property  was  acquired  was  $10,000,000,  of  which 
$100,000  was  paid  in  cash,  and  the  remainder  was  paid  in  bonds  of  the  com- 
pany under  a  scheme  agreed  upon  by  the  bondholders.  The  purchasers  were 
afterwards  organized  as  a  railroad  corporation  and  the  property  conveyed 
to  such  corporation  by  the  holders  of  the  legal  title.  HM,  that  the  cor- 
poration was  not  an  innocent  purchaser  as  against  a  judgment  for  personal 
mjuries  which  was  declared  by  statute  to  be  a  preferable  lien  upon  the  rail- 
road. 

Mortgage — Powerto  Execute — Completion  of  Railroad. — A  mortgage  exe- 
cuted 25  years  after  the  railroad  was  completed  and  in  full  operation,  will 
not  be  presumed  in  the  absence  of  proof  or  allegation  to  have  been  execu- 
ted under  a  power  conferred  by  the  charter  to  borrow  money  and  execute 
mortgages  for  the  purpose  of  completing  the  road  and  equipping  it  with 
everything  necessary  for  its  full  operation. 

Same— Title  of  Statute — Consolidated  Company. — A  provision  authoriz- 
ing consolidated  railroad  companies  to  issue  bonds  and  to  secure  the  same 
by  mortgage,  and  a  proviso  declaring  that  no  consolidated  company  shall 
have  power  to  create  any  inortgage  or  other  lien  which  shall  be  valid  against 
judgments  for  timber  furnished,  work  or  labor  done,  or  for  damages  to  per- 
son and  property,  are  germane  to  the  subject  of  an  act  entitled  "An  act  to 
amend  the  law  in  relation  to  the  consolidation  of  railway  companies." 

Same— Implied  Repeal — Statute  Conferring  Power  to  Mortgage — -The  pro- 
vision of  the  Tennessee  Act  of  March  24,  1887,  relative  to  the  consolida- 
tion of  railroad  companies,  that  no  company  shall  have  power  to  create  a 
mortgage  or  other  lien  which  shall  have  priority  over  any  claim  for  timber 
furnished,  for  work  or  labor  done,  or  for  injury  to  person  or  property,  is 
not  impliedly  repealed  by  the  provision  of  the  subsequent  act  of  March  1 5, 
188 1,  which  authorizes  railroad  companies  in  general  terms  to  mortgage 
their  roads  without  any  such  restriction. 

Same — Application  of  Statute. — The  provision  of  the  Tennessee  Act  of 
1877,  that  consolidated  railroad  companies  should  not  create  mortgage  liens 
which  should  be  prior  to  claims  for  injuries  to  person  or  property,  is  not 
applicable  only  to  such  consolidations  as  were  thereafter  effected. 

Appeal  from  Chancery  Court,  Knox  County. 
Ingersoll  &  Peyton  for  complainant. 

W.  M,  Baxter,  Henderson  &  Jouroleman  and  Thornburg  & 
Sanford  for  defendants. 

LURTON,  J. — Some  time  prior  to  i860,  there  existed  two 
separate»railroad  corporations, — one  known  as  the  "  East  Ten- 
nessce  &  Virginia  Railroad   Company,"  and    the 
other  as  the  *'  East  Tennessee  &  Georgia  Railroad  ^^^^ 

Company.     Each  owned,  and  was  operating,  an  independent 
line  of  railway,  under  charter  granted  by  this  state.     Under 


360  FRAZIER  V.  EAST  TENNESSEE,  V.  &  G.  R.  CO.      [VOL.  40 

the  internal  improvement  acts  of  1851-52,  state  bonds  to  a 
large  amount  were  loaned  to  each  company,  and  thus  each 
became  largely  indebted  to  the  state.  By  an  act  passed  Feb- 
ruary 25,  1869,  railroad  companies  so  indebted  were  permit- 
ted to  consolidate,  and  adopt  the  name  and  charter  of  either 
of  the  consolidating  companies.  Under  this  act,  these  two 
corporations  consolidated,  adopting  the  name  and  charter  of 
the  East  Tennessee  &  Virginia  Railroad.  Subsequently,  by 
an  act  passed  December  17,  1869,  this  consolidation  was  rec- 
ognized, and  the  name  of  the  consolidated  company  changed 
to  "  East  Tennessee,  Virginia  &  Georgia  Railroad  Company." 
On  June  15,  1881,  this  consolidated  company  executed  to  the 
Central  Trust  Company  of  New  York,  a  mortgage  to  secure 
an  issue  of  $22,000,000  01  its  bonds.  This  mortgage  was  known 
and  described  as  its  "  Consolidated  First  Mortgage,"  and  all 
the  corporate  property  and  franchises  of  the  consolidated  com- 
pany, including  certain  other  roads,  either  purchased  or  built 
•  after  the  consolidation  above  referred  to,  were  included  there- 
in. On  the  same  day  another  mortgage,  known  as  the  "  In- 
come Mortgage,"  was  executed  to  the  same  trustee,  to  secure 
$16,500,000  of  bonds,  known  as  its  "  Six  per  cent.  Income  and 
Mortgage  Bonds."  All  the  corporate  property  and  fran- 
chises of  the  company  were  conveyed  herein,  subject,  how- 
ever, to  the  consolidated  first  mortgage,  and  in  addition  the 
income  of  the  road  was  pledged.  Default  having  been  made 
in  the  payment  of  interest  upon  the  bonds  thus  secured,  such 
proceedings  were  had  in  the  United  States  circuit  court  for 
the  eastern  division  of  Tennessee  as  resulted  in  the  sale  of 
the  mortgaged  property  and  franchises.  The  purchasers  at 
the  sale  were  a  committee  of  the  holders  of  the  bonds,  duly 
authorized  to  purchase  as  trustees  for  the  creditors.  This  com- 
mittee bid  in  the  entire  corporate  property  for  the  sum  of 
$10,000,000.  Of  this  sum,  $100,000  were  paid  in  cash  ;  the  re- 
mainder of  the  bid  being  paid  in  bonds  of  the  companv,  un- 
der a  scheme  agreed  upon  by  the  holders  of  bonds.  The  ti- 
tie  was,  by  deed  and  decree,  conveyed  to  the  purchasers. 
Subsequently  these  purchasers,  by  virtue  of  an  act  passed 
March  12,  1877,  organized  as  a  corporation,  and  adopted 
the  name  of  the  "  East  Tennessee,  Virginia  &  Georgia  Kail- 
way  Company."  After  this  reorganization  the  purchased 
roads  were  regularly  conveyed  to  the  new  organization,  by 
the  persons  in  whom  the  legal  title  stood,  for  the  nominal  con- 
sideration of  $10.  This  foreclosure  sale  occurred  May  25, 
1886,  and  the  other  proceedings  shoVtly  thereafter  and  dur- 
ing the  same  year. 

Complainant,  claiming  to  be  a  creditor  of  the  old  and  in- 
solvent corporation,  files  this  bill  under  the  provision  of  §§ 
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1 492- 1 496,  3431,  4294,  4295,  Code.  The  old  corporation,  as 
well  as  the  new,  are  the  parties  defendant.  The  bill  is  filed 
upon  the  theory  that  under  the  law  of  this  state,  at  the 
time  the  foreclosed  mortgages  were  executed,  regulating 
the  execution  of  mortgages  by  railroads  in  this  state,  that 
the  East  Tennessee,  Virginia  &  Georgia  Railroad  Compa- 
ny had  no  power  to  make  a  mortgage  of  its  property  in 
this  state  which  should  be  vaHd  as  against  judgments  for  tim- 
ber furnished  or  work  and  labor  done,  or  for  injury  to  per- 
sons or  property,  incurred  in  operation  of  the  road  in  this 
state,  and  that  the  property  of  tne  insolvent  and  debtor  cor- 
poration in  the  hands  of  the  reorganized  corporation  is.  sub- 
ject to  the  demands  of  all  such  creditors ;  the  purchasers 
thereof  having  no  other  or  higher  title  than  the  mortgagees 
had.  The  bill  is  filed  under  §§  4294,  4295,  and  3431,  as  a  cred- 
itor's bill,  to  reach  and  subject  assets  of  an  insolvent  corpo- 
ration, and  apply  them  equally  to  all  creditors  of  the  pre- 
ferred class.  A  large  number  of  creditors,  having  judgments 
unsatisfied  for  injuries  sustained  in  the  operation  of  the  old 
road,  or  work  and  labor  or  timber  furnished,  have  come  in  by 
petition,  and  been  allowed  by  interlocutory  orders  to  become 
co-complainants  in  the  original  bill.  The  learned  chancellor 
upon  the  whole  case,  decreed  as  follows  :  (i)  That  complain- 
ant was  a  creditor,  and  as  such  was  entitled  to  judgment  and 
decree  against  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
road Company,  and  that  his  claim  was  Tor  injuries  sustained 
in  the  operation  of  said  railway  in  this  state  after  the  execu- 
tion of  tne  foreclosed  mortgages,  and  while  the  road  was  be- 
ing operated  by  the  mortgagors.  (2)  That  the  East  Tennes- 
see, Virginia  &  Georgia  Railroad  Cqmpany  was  an  insolvent 
corporation  and  that  since  June,  1886,  had  parted  with  all  its 
property  and  franchises,  and  had  ceased  to  perform  its  func- 
tions as  a  common  carrier ;  and  that  complainants  have  no 
means  at  law  of  obtaining  satisfaction  of  their  several  demands, 
unless  they  may  compel  satisfaction  from  the  property  of  said 
corporation  in  the  hands  of  the  new  organization.  (3)  That 
the  mortgages  of  June,  1881,  under  which  the  new  company 
claims  title,  were  subject  to  the  provisions  of  the  act  of  Aiarch 
24,  1877,  by  which  act  said  company  was  prohibited  from 
making  any  mortgages  or  creating  any  lien  superior  to  claims 
of  the  class  to  which  complainants  belong.  (4)  That  the  East 
Tennessee,  Virginia  &  Georgia  Railway  Company  is  not  an 
innocent  purchaser.  ^5)  That  a  receiver  should  be  appointed 
and  empowered  to  talce  possession  and  sell  a  sufficiency  of 
the  property  of  the  insolvent  debtor  corporation,  owned  by  it 
at  the  date  of  the  foreclosure  sale,  and  situated  in  this  state, 
and  now  in  possession  of  the  reorganized  company,  to  satisfy 


the  several  judgments  determined  in  this  cuuse  to  be  entitled 
to  priority  over  the  mortgages  of  June,  1881.  From  this  de- 
cree the  East  Tennessee,  Virginia  &  Georgia  Railway  Com- 
pany have  appealed,  and  assigned  errors  upon  each  of  the 
several  matters  so  decreed.  The  original  complainant,  Fra- 
zier,  has  likewise  appealed  from  so  much  of  the  decree  of  the 
chancellor  as  held  tnat  his  claim  should  be  abated  by  the  sum 
of  $1,491. 

We  will  first  dispose  of  the  first  assignment  of  error  filed  by 
the  railway  company,  which  challenges  the  character  of  Fra- 

ziers  claim,  and  insist  that  it  is  neither  for  damages 
'****ili*'  to  his  person  nor  for  work  and  labor,  but  for  a  breach 
Haiin.  "*"  '  of  contract,  and  that,  therefore,  he  is  not  a  creditor 

of  the  class  entitled  to  invoke  the  provisions  of  the 
act  of  1877.  Frazier,  in  January,  1883,  was  an  engineer  in  the 
service  of  the  old  corporation,  and  was  badly  injured  by  the 
overturning  of  an  engine.  On  the  9th  August  thereafter  he 
entered  into  a  contract  with  the  company  for  the  settlement 
of  his  claim  for  damages  thus  sustained.  This  contract  is  too 
lengthy  to  set  out.  its  substance  and  legal  effect  was  that 
the  company,  on  its  part,  agreed  to  pay  him  the  sum  of  $90 
per  month  for  five  years.  He,  on  his  part,  agreed  to  do  such 
work  in  the  shops  of  the  company  as  ne  should  be  called  up- 
on to  do,  and  which  he  might  be  physically  able  to  do.  If 
any  question  should  arise  as  to  his  ability  to  do  the  work^ 
then  it  was  agreed  that  Dr.  ]!)eadrick  should  settle  such  ques- 
tion ;  and,  if  he  should  decide  that  complainant  was  able  to  do 
the  work  required,  then  his  payments  should  be  abated  for 
the  time  so  lost.  The  contract  further  provides  that  all  his 
medical  bills  should  be  paid  by  the  company,  and  that  the 
sum  of  $1,800  should  be  paid  to  him  as  an  advance  payment 
upon  the  contract.  In  consideration  of  the  foregoing,  Fra- 
zier released  the  company  from  all  liability  for  any  damages  he 
might  otherwise  recover.  For  several'  months  he  was  reg- 
ularly paid  the  agreed  sum  of  $00  per  month.  But  when 
the  road  passed  into  the  hands  01  a  receiver  he  was  notified 
that  his  name  had  been  dropped  from  their  pay-roll.  There- 
after he  was  paid  nothing  more.  Neither  before  nor  after 
this  action  of  the  receiver  was  he  ever  called  upon  or  re- 
quired to  render  any  service.  During  the  time  he  was  paid, 
he  was  utterly  unable  to  render  any  service,  and  for  the  great- 
er part  of  the  remainder  of  the  period  covered  by  the  con- 
tract he  continued  to  labor  under  disabilities  so  severe  as  to 
have  made  it  physically  impossible  that  he  should  render  any 
services  in  the  shops  of  the  company.  After  his  payments 
were  stopped,  it  is  shown  that  tor  a  part  of  the  time  he  en- 
gaged himself  in  the  management  of  a  small  family  grocery 


and  that  the  service  he  was  able  to  render  was  such  as  could 
probably  have  been  procured  at  $35  per  month.  The  chan- 
cellor was  of  opinion  that  his  monthly  claim  should  have 
been  abated  to  the  extent  that  he  had  been  able  to  make 
earnings  in  this  avocation,  and  accordingly  he  abated  the 
gross  sum  due  by  $1,491-  We  are  of  opinion  that  the  sum 
agreed  to  be  paid  complainant  under  this  contract  was  in 
liquidation  of  his  claim  and  right  of  action  for  personal  in- 
juries. The  agreement  that  he  should,  if  able,  render  services 
in  their  shops,  if  called  upon,  was  a  mere  incident  of  the 
settlement,  and  the  sums  agreed  to  be  paid  him  are  not  for 
work  and  labor,  but  are  agreed  payments  in  liquidation  of 
damages,  to  be  reduced  by  the  value  to  them  of  his  services 
to  them  in  their  shops,  if  he  should  ever  be  called  upon  to  so 
labor,  and  should  be  physically  able.  This  demancl  is  there- 
fore one  for  personal  injuries. 

We  think  it  was  error  to  abate  his  claim  by  the  value  of 
his  labor  in  his  own  store.     He  was  never  called  upon  to  per- 
form any  labor  for  defendant,  and  was  unable,  if  he 
had  been,  to  have  rendered  service  in  their  shops  >^<>««<|«»  ©'^ 
for  any  considerable  part  of  the  time.     He  was  un-  HrJinfsfrom 
der  no  obligation  whatever  to  remain  idle.     If  there  ciAim. 
was  work  of  a  kind  which  he  could  do,  he  was 
clearly  entitled  to  its  fruits,  as  it  was  not  earned  at  the  loss 
of  his  time  to  defendant.     His  time  and  labor  belonged  to 
himself,  unless  he  was  able  to  work  in  their  shops,  and  wrong- 
fully refused  to  so  work  when  called.     To  save  himself  and 
family  from  want,  he^was  compelled,  in  pain  and  suffering,  to 
engage  in  the  little  business  he  undertoolc.     If  defendant  had 
kept  its  contract  with  him,  he  would  not,  perhaps,  have  been 
driven  to  the  necessity  he  was.     It  does  not  lie  in  the  mouth 
of  the  defendant  to  say,  under  these  circumstances,  that  it 
was  entitled  to  his  time.     The  assignment  of  error  as  to  this 
matter  is  sustained,  and  judgment  will  go  for  the  full  amount 
of  the  monthly  payments  in  arrear. 

We  come  now  to  the  principal  question,  which  involves  the 
right  of  complainants  as  judgment  creditors,  the  judgments 
being  mainly  for  personal  injuries  sustained  in  the 
operation  of  the  road  in  this  state,  to  satisfaction  ^"^  ■^^ 
out  of  the  property  of  the  old  corporation  in  the  r'uro^'^^' 
possession  and  ownership  of  the  East  Tennessee, 
Virginia  &  Geore^ia  Railroad  Company.     We  have  already 
stated  the  title  ofthis  company.     It  is  most  manifest  that  the 
defense  of  innocent  purchasers  without  notice  cannot  be  sus- 
tained.    They  must  stand  or  fall  upon  their  title  as  mort- 
gagees.    The    proceedings  in  the  foreclosure  suit  are  not 
pleaded  or  relied  upon  in  bar  of  the  claim  now  presented, 
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though  a  demurrer,  as  well  as  the  answer,  interposes  the  de- 
fense that  the  remedy  of  complainants  was  agamst  the  pur- 
chase money.  There  are  two  answers  to  this:  First,  the 
purchase  money  was  never  paid,  save  in  bonds,  except  a  com- 
paratively small  sum,  necessary  to  pay  costs  and  counsel  fees; 
second,  the  foreclosure  proceedings  do  not  undertake  to  clear 
the  title  of  the  property  sold,  and  no  steps  seem  to  have  been 
taken  to  bring  creaitors  of  the  class  represented  by  complain- 
ants before  the  court.  If,  therefore,  the  mortgages  under 
which  the  reorganized  company  acquired  title  were  involved 
as  to  the  judgments  of  complainants,  we  see  no  difficulty  in  a 
court  of  equity  following  the  property,  and  subjecting  it,  in 
the  hands  of  any  but  innocent  purchasers,  to  the  satisfaction 
of  these  prior  liabilities.  Any  liens  placed  upon  the  propertv 
by  the  new  company  are  not  affected  by  any  decree  in  thfs 
cause,  inasmuch  as  tne  holders  are  not  parties,  and  are  there- 
fore not  concluded.  We  only  decide  that  the  corporation  is 
not  an  innocent  purchaser,  and  its  assignment  of  error  to  this 
effect  is  not  well  taken. 

The  claim  of  priority  in  favor  of  the  judgments  of  complain- 
ants is  rested  in  the  bill  upon  a  provision  in  the  act  of  March 
PHorit  ^^'  ^^77y  ^"  ^he  following  words:     "And  provided, 

further,  that  no  railroad  company  shall  have  pow- 
er under  this  act,  or  any  of  the  laws  of  this  state,  to  give  or 
create  any  mortgage  or  other  kind  of  Hen  on  its  railway  prop- 
erty in  this  state  which  shall  be  valid  and  binding  against 
judgments  and  decrees  and  executions  therefrom  for  timbers 
furnished  and  work  and  labor  done  on,-  or  for  damages  done 
to  persons  and  property  in  the  operation  of,  its  railroad  in 
this  state."  The  railway  company  interpose  a  number  of  ob- 
jections, going  both  to  the  applicability  and  constitutionality 
of  this  provision  to  the  mortgages  under  which  they  claim 
title. 

The  first  is  that  under  the  charter  of  the  old  companj^  it 
had  power  to  mortgage,  and  that  this  general  power  con- 
ferred in  tlieir  charter  is  a  contractual  right,  which 
Mthorirto  ^^"^^  "^^  ^^  affected  by  any  subsequent  legislation 
mortgage.  limiting  the  power  conferred.  The  charter  has 
not  been  made  part  of  the  transcript,  and  it  is  in- 
sisted by  complainants  that  it  is  not  such  an  enactment,  being 
a  special  charter,  as  entitles  us  to  take  judicial  notice  of  its 
terms.  This  charter  is  not  a  mere  private  act.  It  was  granted 
in  1847,  ^"d  is  published,  as  a  public  act,  with  the  other  pub- 
lic acts  of  that  session.  Acts  1847-48,  p.  195.  It  has  been 
since  more  than  once  referred  to  in  other  public  acts.  Such 
an  act  is  entitled  to  judicial  notice.  Perrv  v.  New  Orleans, 
M.  &  C.  R.  Co.,  55  Ala.  413;  Hall  v.  Brown,  58  N.  H.  93; 
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Whart  Ev.  §^294.  The  fifteenth  section  of  the  charter  granted 
to  the  East  Tennessee  &  Virginia  Railroad  is  the  only  section 
relied  upon  as  containing  the  grant  of  power  to  issue  bonds 
and  mortgage  its  property.  This  section  is  as  follows :  "  Sec. 
15.  The  said  company  may  at  any  time  increase  its  capital 
to  a  sum  sufficient  to  complete  the  said  road  and  to  stock  it 
with  everything  necessary  to  give  it  a  full  operation  and  ef- 
fect, either  by  opening  books  for  new  stock,  or  by  selling  new 
stock,  or  by  borrowing  money  on  the  credit  of  the  company 
and  on  the  mortgage  of  its  charter  and  works;  and  the 
manner  in  which  the  same  shall,  be  done,  and  in  either 
case,  shall  be  prescribed  by  the  stockholders  at  a  general 
meeting;  and  any  state,  or  any  citizen,  corporation,  or 
company  of  this  or  any  other  state  or  country,  may  sub- 
scribe for  and  hold  stock  in  said  company,  with  all  the 
rights,  and  subject  to  all  the  liabilities,  of  any  other  stock- 
holder." The  power  here  conferred  is  limited  to  one  pur- 
pose,— that  of  completing  its  road,  and  equipping  it 
with  everything  necessary  to  give  it  "full  operation." 
This  old  road  was  completed,  and  in  full  operation,  for  per-- 
haps  25  years  before  the  execution  of  the  mortgage  in  ques- 
tion, and  it  is  nowhere  pretended  in  the  pleadings  or  proof 
that  either  of  these  mortgages  were  executed  for  the  purpose 
of  completing,  or  putting  into  "full  operation,"  the  line  of 
road  contemplated  and  authorized  by  the  charter  of  the  old 
corporation  of  the  East  Tennessee  &  Virginia  Railroad. 

The  power  of  a  railway  corporation  to  execute  a  mortgage 
of  its  iranchises,  or  of  corporate  property  essential  to  its 
operations,  must,  by  the  great  weight  01  authority,  be  ex- 
pressly conferred.  Such  a  power  is  generally  implied  when 
the  corporation  is  one  strictly  private,  as  a  factory  or  mill. 
The  reason  for  the  distinction  is  found  in  the  nature  of  the 
obligations  and  duties  imposed  upon  a  corporation  in  many 
respects  a  public  corporation.  Such  a  corporation  cannot, 
witnout  express  authority,  abdicate  the  functions  and  duties 
imposed  for  public  purpose,  by  either  a  sale  or  a  lease.  For 
the  same  reason,  it  may  not  make  a  mortgage,  for  a  foreclosure 
would  bring  about  a  sale  and  abandonment  of  its  powers  and 
responsibilities.  Jones,  Ry.  Sec.  §§  i-io;  Mallory  v,  Hanour 
Oil  Works,  2  Pickle,  (Tenn.),  603 ;  Thomas  v.  West  Jersey  R. 
Co.,  101  U.  S.  71.  We  are  of  opinion  that  the  limited  power 
conferred  in  the  charter  was  not  sufficient  to  authorize  the 
issuance  of  bonds  and  execution  of  a  mortgage  for  any  other 

[mrposQ,  than  that  of  completing  and  equipping  the  original 
ines  contemplated  and  authorized  by  the  charter;  and  that 
mortgage,  executed  more  than  25  years  after  the  completion 
and  equipment  of  the  lines  of  the  road  authorized  by  the  orig- 
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inal  charter,  and  not  purporting  or  shown  to  be  for  any  such 
purpose,  or  to  secure  renewal  of  bonds  originally  for  such 

i)urpose,  will  not  be  presumed,  in  the  absence  of  proof  or  al- 
egation,  to  have  been  executed  for  the  purpose  named  in 
such  charter. 

The  next  objection  is  that  the  proviso  in  the  act  of  1877  is 
obnoxious  to  section  17,  art.  2,  of  the  state  constitution,  which 
provides  that "  no  bill  shall  become  a  law  which  em- 
braces more  than  one  subject,  that  subject  to  be  ex- 
pressed in  the  title.".  The  title  of  the  act  of  March 
24,  1877,  is  "  An  act  to  amend  the  law  in  relation  to  the  con- 
solidation of  railways."  The  first  section  amends  the  acts  of 
December  12.  1871,  and  March  12,  1875,  by  extending  those 
acts  to  all  railroad  corporations  "  now  existing,  or  hereafter 
to  be  created,  in  this  state,  whether  under  a  general  or  special 
law  or  laws,  or  by  virtue  of  statutes  of  any  other  state,  ratified 
and  confirmed  by  the  authority  of  the  state  of  Tennessee." 
The  second  section  authorizes  any  corporation  existing,  or 
hereafter  created,  under  the  laws  of  this  state,  or  any  other 
state,  ratified  by  this,  to  consolidate  itself  with  any  other 
railroad  whose  lines  shall  connect  with  or  intersect  the  road 
of  such  corporation  desiring  consolidation.  The  third  section 
defines  the  rights  and  powers  of  the  consolidated  roads. 
Among;  other  powers  conferred  upon  the  consolidated  com- 
panies is  that  of  issuing  bonds,  and  to  secure  same  by  a  mort- 
gage upon  its  property  and  franchises.  Three  provisos  are 
mcluded  in  this  third  section.  The  first  declares  that  **  noth- 
ing in  this  act  shall  be  understood  or  construed  to  give  or  to 
transfer  to,  or  confer  upon,  any  such  consolidated  company, 
or  person  operating  such  consolidations  of  railroads,  as  pro- 
vided for  in  this  act,  or  in  any  other  law  of  this  state,  any 
franchise,  right,  or  immunity,  or  exemptions  not  now  g^ranted 
by  the  laws  of  this  state  to  the  raihvay  companies  which  may 
form  part  of  such  consolidated  company."  The  two  follow- 
ing provisos  and  the  concluding  section  are  as  follows :  "  Pro- 
vided, further,  that  no  exemption  from  taxation,  under  the 
revenue  laws  of  this  state,  of  railroad  property  and  franchises, 
and  capital  stock  thereon,  contained  in  railway  charters  or 
other  railway  law  of  this  state,  shall  be  by  this  act,  or  any  other 
law  of  this  slate  providing  for  such  consolidation,  transferred 
to  or  conferred  upon  such  consolidated  company,  or  the  prop- 
erty and  franchises  and  capital  stock  therein,  or  such  consoli- 
dation of  railroads,  or  of  the  property  appertaining  thereto, 
and  used  in  the  operation  thereof :  and  tnat  the  state  shall 
have  the  power,  by  appropriate  legislation,  to  prevent  unjust 
discriminations  against  and  extortions  for  freights  and  passage 
over  all  railroads  in  this  state  ;  and  provided,  further,  that  no 
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railroad  company  shall  have  power,  under  this  act  or  any  of 
the  laws  of  this  state,  to  give  or  create  any  mortgage  or  other 
kind  of  lien  on  its  railway  property  in  this  state  which  shall 
be  valid  and  binding  against  judgments  and  decrees,  and  ex- 
ecutions therefrom,  for  timbers  furnished  and  work  and  labor 
done  on,  or  for  damages  done  to  persons  and  property  in  the 
operation  of,  its  railroad  in  this  state.  Sec.  4.  Be  it  further 
enacted  that  this  act  take  effect  from  and  after  its  passage ; 
the  public  welfare  requiring  it.*'  The  act  of  1871,  ameflded 
and  extended  by  the  act  under  consideration,  was  an  act  en- 
titled **  An  act  granting  certain  powers  to  existing  railroad 
corporations.'*  This  act  empowered  any  existing  railroad 
corporation  of  this  state  to  acquire  by  purchase  or  other  con- 
tract any  other  railroad.  Second,  The  right  to  hold,  use,  and 
operate  any  road  theretofore  purchased  or  acquired.  Third, 
The  right  to  consolidate  with  any  other  connecting  or  inter- 
secting road.  Fourth.  It  eave  power  to  any  existing  railroad 
corporation  to  issue  bonds  for  any  purpose  within  scope  of 
its  powers,  or  to  meet  indebtedness  already  incurred,  and 

Eower  to  mortgage  its  property  and  franchise  to  secure  such 
onds.  By  a  proviso  the  act  was  declared  not  to  operate  so 
as  to  affect  any  lien  in  favor  of  the  state,  or  creditors  of  such 
corporation,  and  that  such  consolidation  shall  not  be  complete 
until  approval  of  majority  of  stockholders.  By  the  second 
section  tne  companies  indebted  to  the  state  on  account  of  state 
aid  are  excluded  from  the  benefits  of  this  act  until  they  shoud 
have  paid  off  such  indebtedness.  The  act  of  March  12,  1875, 
so  amended  this  act  of  1871  as  to  extend  it  to  all  consolida- 
tions existing  under  the  joint  legislation  of  this  and  another 
state  or  states,  and  companies  incorporated  by  another  state, 
where  roads  connect  or  intersect  in  this  or  another  state. 

Does  this  act  of  1877  contain  more  than  one  subject,  within 
the  meaning  of  the  constitutional  enactment  that  no  act  shall 
become  a  law  which  contains  more  than  one  sub- 
ject ?  The  leading  case  in  this  state  construing  this  ewlm^aed*' 
clause  of  our  constitution  is  that  of  Cannon  v. 
Mathes,  8  Heisk.  504.  The  case  arose  upon  the  construction 
of  an  act  entitled  "  An  act  to  fix  the  state  tax  on  property,** 
the  fourth  section  of  which  increased  the  state  tax  on  privi- 
leges 50  per  cent,  upon  the  existing  basis.  Chief  Justice 
Nicholson,  in  delivering  the  opinion  of  the  court,  quoted 
with  approval  the  view  of  Judge  Cooley  as  to  the  purpose 
of  the  clause  in  question,  as  follows :  "  That  *  the  general 
purpose  of  these  provisions  is  accomplished  when  a  law  has 
but  one  general  object,  which  is  fairly  indicated  by  its  title. 
To  require  every  end  and  means  necessary  or  convenient  for 
the  accomplishment  of  this  general  object  to  be  provided  for 
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by  a  separate  act,  relating  to  that  alone,  would  not  only  be 
unreasonable,  but  would  actually  render  legislation  impossi- 
ble.* He  adds :  *  The  generality  of  a  title  is  no  objection  to 
it,  so  long  as  it  is  not  made  to  cover  legislation  incongruous 
in  itself,  and  which,  by  no  fair  intendment,  can  be  considered 
as  having  a  necessary  or  proper  connection.  The  legislature 
must  determine  for  itself  how  broad  and  comprehensive  shall 
be  the  object  of  a  statute,  and  how  much  particularity  shall 
be  employed  in  the  title  defining  it/  "  The  learned  chief 
justice  then  concludes  by  saying :  "  We  concur  in  these  gen- 
eral views  as  sound  and  practical,  and  b^'  them  the  validity 
of  the  act  ^i  question  must  be  tested."  The  court  held  in  the 
case  then  under  consideration  that  an  examination  of  the  dif- 
ferent, sections  of  the  act  indicated  that  the  general  subject 
of  the  act  was  state  revenue,  and  that  a  tax  upon  privileges 
was  2^ermane  to  the  subject  of  a  tax  on  Droperty.  Concern- 
ing tne  title  of  the  act,  the  court,  after  determining  that  the 
object  of  the  constitutional  provision  concerning  the  title  of 
acts  was  to  prevent  surprises  or  fraud  upon  the  legislature 
by  means  of  provisions  in  bills  of  which  the  title  gave  no  in- 
timation, and  which  might  therefore  be  overlooked,  and  care- 
lessly or  unintentionally  adapted,  laid  down  the  rule  for  the 
construction  [of  this  claim  as  to  the  titles  of  bills  to  be  that 
"  any  provisions  of  the  act  directly  or  indirectly  relating  to 
the  subject  expressed  in  the  bill,  and  having  a  natural  con- 
nection therewith,  and  not  foreign  thereto,  should  be  deemed 
embraced  in  it." 

This  liberal  rule  of  construction  fiftds  illustration  in  a  num- 
ber of  cases  by  this  court.  The  case  of  Morrell  v.  Fickle,  3 
Lea  (Tenn.),  79,  is  in  point.  An  act  entitled  "  An  act  to  es- 
tablisli  a  chancery  and  law  court  at  Bristol,  in  the  county  of 
Sullivan,"  was  held  to  embrace  the  establishment  of  separate 
chancery  and  circuit  courts  at  Bristol,  and  that  the  establish- 
ment of  two  separate  courts  constituted  but  one  subject ;  that 
subject  being  tne  establishment  of  such  additional  courts  for 
Sullivan  county  as  were  needed — and  this  subject  was  suflR- 
cicntly  indicated  by  the  title.  In  State  v,  McConnell,  3  Lea, 
(Tenn.),  333,  it  was  held  that  an  act  entitled  "  An  act  to  create 
and  establish  the  sixteenth  judicial  circuit  in  this  state,"  which 
detached  the  countv  of  Trousdale  from  the  seventh  circuit. 
and  attached  it  to  tfie  fifth  circuit,  was  valid.  This  conclu- 
sion Judge  Cooper  put  upon  the  solid  ground  that  "the  es- 
tablishment of  a  new  judicial  circuit  in  a  state  already  divided 
into  circuits  must  necessarily  require  some  change  \n  the  cir- 
cuits previously  existing ;  and  such  change  may  well  be  con- 
sidered as  germane  to  the  subject,  and  embraced  in  a  caption 
embodying  the  general  object."     In  the  case  of  Luehrman  t;. 
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Shelby  Co.  Taxing  Dist.,  2  Lea  (Tenn.),  428,  an  act  entitled 
*' An  act  to  repeal  the  charter  of  certain  municipal  corpora- 
tions, and  to  remand  the  territory  jind  inhabitants  thereof  to 
the  government  of  the  state,"  was  held  to  embrace  a  provi- 
sion turning  the  corporate  property  of  such  municipalities 
over  to  the  state,  to  remain  public  property  for  the  uses  to 
which  it  had  hitherto  been  applied.  So,  in  the  same  case,  it 
was  held  that  an  act  entitled  "  An  act  to  establish  taxing  dis- 
tricts in  this  state,  and  to  provide  the  means  of  local  govern- 
ment for  the  same,**  was  valid,  and  embraced  but  one  subject^ 
sufficiently  indicated  by  the  title,  although  the  act  granted 
municipal  franchises  to  the  communities  within  the  limits  of 
the  taxing  districts,  and  gave  to  the  corporations  thus  created 
all  the  legislative,  judicial,  and  police  powers  of  an  incorpo- 
rated city,  and  contained  specifications  and  punishments.** 

The  learned  counsel  have  in  argument  pressed  upon  us  the 
case  of  Ragio  v.  State,  2  Pickle  (Tenn.),  272,  seeming  to  find 
in  it  some  principle  of  construction  hostile  to  that  laid  down 
in  Cannon  v.  Mathes.  That  case  does  not  contain  any  rule 
of  principle  for  the  construction  of  the  constitutional  clause 
in  question  in  any  way  antagonistic  to  the  well-settled  doc- 
trine heretofore  frequently  announced  by  this  court.  In 
the  ascertainment  of  the  general  subject  01  an  act,  this  court 
must  look  to  the  provisions  of  the  particular  act  under  con- 
sideration. If,  upon  our  knowledg^e  of  affairs,  the  act  seems 
to  contain  matters  not  germane,  but  incongruous,  we  must 
declare  it  obnoxious  to  the  provision  prohibiting  two  sub- 
jects. In  the  Ragio  Case  the  title  was  exceedingly  restrict- 
ive, and  implied  legislation  closing  only  barber-shops  on 
Sunday.  Upon  the  facts  as  they  appeared  in  that  case,  we 
thought  that  there  was  no  necessary  connection  between  bar- 
bering  and  keeping  bath-rooms.  Both  might  have  been  pro- 
hibited in  an  act  under  a  title  broad  enough  to  comprehend 
the  two  things.  We  therefore  held  that  the  subject  of  the 
act,  as  indicated  by  the  title,  was  the  prohibition  of  barber- 
ing  on  Sunday,  and  that  the  closing  of  bath-rooms  was  not 
germane  to  such  a  title  ;  the  two  occupations  not  being 
necessarily  so  connected  as  to  be  embraced  under  the  one 
head  of  **  barbering.**  The  subjects  of  legislation  are  in- 
finite. The  determination  as  to  whether  the  several  provis- 
ions of  an  act  are  congruous  and  germane  become  largely  a 
question  of  fact.  Particular  decisions  cannot  often  be  con- 
trolling in  determinations  of  subsequent  cases  arising  out  of 
this  constitutional  provision.  Cases  will  only  serve  as  illus- 
tration^of  the  application  of  the  liberal  rule  of  construction 
adopted  in  Cannon  7\  Mathes,  and  frequently  approved  in 
subsequent  cases.  The  Ragio  Case,  upon  its  facts,  was  rightly 
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decided,  and  no  rule  of  decision  is  laid  down  in  that  case,  or 
is  to  be  drawn  from  the  decision,  which  in  any  way  conflicts 
with  the  earlier  cases  on  the  same  subject. 

Let  us  test  the  constitutionality  of  the  act  of  1877  by  the 
principles  so  clearly  announced  by  Chief  Justice  NiCHOL- 
SON  :  **  The  object  of  the  act  is  to  regulate  and  define  the 
terms  upon  which  the  state  was  willing  to  confer  upon  rail- 
road  corporations  the  power  to  consolidate,  and  to  define 
the  powers  of  such  consolidated  companies."  We  have 
already  seen  that  a  railway  corporation  may  not,  without 
express  authority,  abdicate  its  functions  and  duties,  either 
by  a  sale  or  lease  or  mortgage.  A  fortiori,  it  may  not  lose  its 
own  identity  by  suffering  consolidation  with  another.  It 
would  therefore  seem  to  need  no  support  of  argument  that 
when  the  state,  by  legislation,  undertook  to  confer  upon  all 
railroad  corporations  the  power  to  absorb  another,  or  to  suf- 
fer an  absorption  by  consolidation,  it  might  well  couple  the 
grant  of  so  extraordinary  a  power  with  the  condition  or  pro- 
viso that  the  corporations  so  empowered  to  consolidate 
should  not  have  power,  before  or  after  such  consolidation,  to 
make  any  mortgage,  or  create  any  lien,  which  should  affect 
the  class  of  creditors  to  which  complainants  belong.  This 
provision  seems  to  be  directly  cgnnected  with  the  subject, 
*'  consolidation,"  in  that  it  is  a  condition  upon  which  the  power 
to  consolidate,  and  the  unlimited  power  thereafter  to  execute 
mortgages,  is  granted.  The  subject  of  the  act  is  sufficiently 
indicated  by  its  caption,  even  under  a  more  rigid  construc- 
tion of  the  constitutional  claim  on  this  matter  than  the  well- 
settled  rule  would  require.  If  the  title  of  this  act  had  been 
"  An  act  defining  the  terms  and  conditions  upon  which  the 
power  to  consolidate  is  granted  to  all  railroaci  corporations, 
and  defining  the  powers  of  consolidated  companies,"  it 
would  be  hardly  more  explicit  than  the  title  of  this  act,  which 
purports  to  be  an  act  am,ending  the  whole  law  on  the  sub- 
ject  of  consolidations.  Now,  if  in  the  act  with  the  supposed 
title  the  first  section  had  provided  "  that  no  railroad  com- 
pany shall  have  power  to  make  any  mortgage  or  create 
any  lien  which  should  be  superior  to  judgments  for  tim- 
bers furnished,  or  work  and  labor  done,  or  injuries  to  per- 
sons or  property,"  and  the  second  section,  "  that  all  such 
corporations  should  have  power  to  consolidate,"  etc.,  we 
would  then  have  an  act  which  by  the  most  rigid  construction 
would  contain  but  one  subject,  and  that  subject  distinctly 
indicated  by  the  title;  but  any  fair  construction  of  the  act  as 
actually  worded,  and  its  title  as  written,  brings  us  to  the 
sanrie  result.  The  proviso  is  germane  to  the  subject  of  **con- 
solidation,"  and  the  title  sufficiently  indicative  of  this  sub- 
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ject  to  prevent  surprise  or  fraud,  or  the  unintentional  adop- 
tion of  the  act  in  ignorance  of  this  provision. 

It  is  next  insisted  that  this  limitation  upon  the  power  to 
mortgage  contained  in  the  act  of  1877  is  repealed  by  the  act 
of   >Iarch   15,  1881.     This  latter  act  confers  the 
power  to  mortgage  in  very  broad  terms,  and  is  ex-  impuedte. 
tended  to  all  railroad  companies  existing  under  the  J^^cumT* 
laws  of  this  or  another  state,  and  to  all  companies  ^^trto^* 
which  might  thereafter  be  created.     The  act  con-  mortgage- 
tains  no  repealing  provisions,  and  in  no  way  refers 
to  any  former  act  upon  this  subject.     It  does  not,  therefore, 
in  terms  undertake  to  repeal  any  former  legisation.     Repeals 
by  implication  are  not  favored.    An  act  will  never  be  held 
to  repeal  by  implication  another  act,  unless  it  clearly  appears 
that  the  two  acts  cannot  stand  together.     The  repugnancy 
between  the  two  acts  must  be  plain  and  unavoidable.     Hock- 
aday  v.  Wilson,  i  Head  (Tenn.),  114;  Buchanan  v,  Robinson, 
3  Baxt.  (Tenn.),   152;    Insurance  Co.  z/.  Taxing  Dist,  4  Lea 
(Tenn.),  644.     The  act  of  1877  contains  the  proviso  in  favor 
of  what  may  fairly  be  called  the  claims  arising  from  opera- 
tion of  the  railway.     The  act  of  1881  does  not  contain  it. 
This  proviso  in  favor  of  operating  expense  and  damage  for 
personal  injuries  is  not  an  uncommon  or  unusual  one  in  this 
state.     It  first  appears  in  our  legislation  in  the  act  of  Febru- 
ary ip,  1873.     This  was  an  act  entitled  "  An  act  to  authorize 
certam  railroad  companies  of  this  state  to  issue  consolidated 
or  income  bonds,  and  to  mortgage  their  property  to  secure 
the  same,  for  the  purpose  of  paymg  ofiF  their  indebtedness.*' 
By  the   third  section  power  is  given  to  any  railroad  com- 

Eany  in  the  state,  owing  outstanding,  floating  debts,  to  issue 
onds,  to  be  known  as  "  Income  Bonds,**  for  an  amount 
sufficient  to  pay  off  such  indebtedness,  and  to  secure  same 
by  a  mortgage  of  its  "  rents  and  profits,"  and  all  of  its  other 
property.  This  is  perhaps  the  first  general  legislation  ex- 
pressly authorizing  a  mortgage  of  the  income  of  railroads, 
and  its  power  is  conferred  upon  the  provision  that  "  no  such 
mortgages  shall  bar  any  judgment  against  such  roads  for 
work  or  labor  done,  or  damage  to  persons  or  property.** 
Acts  1873,  p.  8.  Thus  we  see  that  it  was  the  clear  purpose 
of  the  legislature  that  the  power  to  mortgage  income  should 
be  coupled  with  the  proviso  that  claims  of  the  character  pre- 
sented by  complainant's  should  not  be  affected. 

Again,  by  Act  1877,  chap.  12,  p.  17,  being  an  act  authorizing 
purchasers  at  a  foreclosure  sale  of  a  railroad  to  organize  them*, 
selves  into  a  corporation,  and  settling  the  power  of  such  re- 
organized company,  the  same  proviso  is  repeated,  and  in 
such  broad  terms  as  to  indicate  the  purpose  of  the  legisla- 
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ture  that  this  disability  should  apply,  not  only  to  companies 
so  reorganized  thereunder,  but  tnat  no  act  authorizing  mort- 
gages should  be  held  as  authorizing  a  mortgage  or  lien  which 
should  affect  such  claims.  Claims  of  the  class  represented 
by  complainants  are  for  the  most  part  exceedingly  meritori- 
ous, as  against  creditors  by  bond  and  mortgage,  tor  the  rea- 
son that  such  claims  arise  from  the  necessary  operation  of 
the  road  while  in  the  hands  of  the  mortgagor  by  agreement 
with  the  mortgagee.  Possession,  with  the  right  to  operate 
and  receive  the  income,  it  would  seem,  should  involve  the 
right  and  duty  to  apply  such  income  primarily  to  operating 
expense.  Without  this  is  done,  there  can  be  no  operation  of 
the  road  by  the  debtor  corporation,  and  no  payments  of  in- 
terest to  the  mortgagee.  Hence  it  would  seem  that  a  mort- 
fage  upon  a  going  railroad  to  secure  a  debt  to  mature  at  a 
istant  date,  whereby  the  mortgagor  is  left  in  possession, 
would  contemplate,  even  where  the  income  is  mortgaged, 
that  the  operating  expenses,  including  damages  incident  to 
such  operation,  should  be  a  first  charge  upon  such  income, 
and  that  only  the  net  income,  after  payment  of  all  such 
charges,  should  pay  or  be  applicable  to  payment  of,  mort- 
gage debt.  In  such  case,  if  income  was  applied  to  payment 
of  mortgage  debt  or  interest,  and  operatmg  expenses  were 
left  unpaid,  it  would  follow  that  creditors  of  the  latter  class 
ought  to  be  allowed  to  marshal  the  assets,  and  receive  satis- 
faction out  of  the  corpus,  to  the  extent  that  income  had  been 
diverted  from  payment  of  operating  expenses.  Clay  %k  East 
Tenn  R.  Co.,  o  Heisk.  (Tenn.),  421  ;  Fosdick  v,  Schall,  99  U. 
S.  235;  Burnham  v,  Bowen,  in  U.  S.  776;  Gilman  v,  Illinois 
&  Miss.  Telegraph  Co.,  91  U.  S.  603  ;  Galveston,  H.  &  H.  R. 
Co.  V,  Cowdrey,  11  Wall  (U.  S.),  4S9;  Parkhurst  t^.  North- 
ern, etc.,  R.  Co.,  19  Md.  472;  Ellis  v,  Boston,  H.  &  E.  R.  Co., 
107  Mass.  I. 

It  is  unnecessary,  however,  to  decide  that  such  claims 
would  be  entitled  to  priority  of  satisfaction  out  of  income. 
The  state  of  the  pleadings  do  not  perhaps  raise  this,  and  it 
is  unnecessary,^  in  the  view  we  have  of  the  statute.  We  only 
allude  to  this  equitable  principle,  in  connection  with  its  re- 
peated  expression  in  our  legislation  prior  to  the  act  of  1881, 
that  we  may  in  this  light  ascertain  whether  there  is  such  re- 
pugnancy between  the  act  Oi  1881  and  that  of  1877  ^s  to  in- 
dicate a  legislative  intent  that  the  former  provisions  should 
by  the  latter  be  abrogated.  This  intent  we  do  not  see,  and 
the  repugnancy  is  not  obvious.  The  two  acts  may  stand  to- 
gether, and  in  such  case  it  is  our  duty  to  so  declare. 

The  argument  that  the  proviso  in  the  act  of  1877  was  in- 
tended to  apply  only  to  such  consolidations  as  should  ther-e- 
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after  occur  is  practically  disposed  of  by  the  view  we  have 
already  announced  as  to  the  true  construction  of       ueatuatf 
that  act.     If  the  view  we  have  taken  is  corrects  as  gutauto*'* 
to  the  meaning  of  that  act,  then  it  is  a  proviso  af-  eompMiiei 
fecting  all  railroad  companies  alike,  whether  they  p«^«o«i7 
shall  thereafter  consolidate  or  not.  i«corpor.ud. 

It  is  unnecessary  to  determine  whether  the  provisions  of 
the  act  of  February  19,  1873,  and  that  of  March  16,  1877,  lim- 
iting the  power  of  railroad  corporations  with  respect  to  their 
power  of  mortgaging  property,  do  not  as  efifectually  operate 
to  give  superiority  to  the  claims  of  creditors  of  the  class  pro- 
tected by  the  subsequent  act  of  March  24,  1877.  It  is  enough 
to  decide,  as  we  do,  that  the  proviso  of  the  act  of  March  24, 
1877,  is  a  valid  and  constitutional  limitation  upon  the  power 
of  the  East  Tennessee,  Virginia  &  Georgia  Railroad  Com- 
pany to  mortgage  its  property  in  this  state  ;  and  that  com- 
plainants are  entitled  to  the  relief  they  seek  against  the  prop- 
erty of  that  corporation  in  this  state,  now  in  the  custody  and 
control  and  ownership  of  the  reorganiznd  corporation.  In 
view  of  the  well-known  fact  that  railroads  are  now  for  the 
most  part  built  with  bonds,  and  operated  largely  for  the 
benefit  of  such  creditors,  the  legislation  whereby  the  debts 
and  liabilities  created  by  the  mortgagees  in  the  course  of  this 
operation,  as  operating  expenses,  are  secured  as  against  such 
bond,  is  salutary  in  a  nigh  degree,  and  rests  upon  principles 
of  unquestioned  equity  and  right.  The  decree  of  the  chan- 
cellor will  be  affirmed  as  soon  as  it  is  modified  as  directed 
herein. 

Agreement  to  Employ  Injured  Servant — Validity. — See  East  Line  &  Red 
River  R.  Co.  v,  Scott  (Tex.),  38  Am.  &  Eng.  R.  Cas.  16. 


Thompson 


White  Water  Valley  R.  Co.  et  al. 

{United  States  Supreme  Courts  November  4,  1889. 

Mortgaget^Priority— After  Acquired  Property.— Where  a  company  has  exe- 
cuted a  mortgage  of  its  railroad  and  all  the  right  of  way  and  land  occupied 
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thereby,  with  the  superstructure,  and  all  property,  material,  rights  and 
privileges  then  or  thereafter  appertaining  to  the  road,  and  afterwards  exe- 
cutes a  lease  of  its  road  to  another  company  which  contracts,  in  consider- 
ation of  such  lease,  to  construct  a  section  of  the  road  which  had  not  been 
completed,  the  mortgage  so  executed  has  priority  over  a  mortgage  subse- 

auently  executed  by  the  lessee  of  the  section  constructed  by  it,  although 
le  lessor  has  joined  the  lessee  in  the  execution  of  the  latter  mortgage. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Indiana. 

This  suit  was  brought  by  holders  of  obligations  of  the  In- 
dianapolis, Cincinnati  &  Lafayette  Railroad  Company,  and  on 
behalf  of  other  holders  similarly  situated,  tp  enforce  an  al- 
leged lien  claimed  by  them  upon  earnings  of  a  section  of  the 
road  of  the  White  Water  Valley  Railroad  Company,  against 
the  claim  to  priority  of  bondholders  secured  by  an  earlier 
mortgage.  The  White  Water  Valley  Railroad  Company  was 
organized  as  a  corporation  in  1865,  under  the  laws  of^Indiana, 
with  authority  to  locate,  construct,  and  operate  a  line  of  rail- 
way from  Ha^erstown,  in  Wayne  county  of  that  state,  to  the 
town  of  Harrison,  Dearborn  county,  on  the  boundary  line  be- 
tween Indiana  and  Ohio.  To  raise  the  necessary  means  to 
construct  the  railway,  the  company  issued  its  coupon  bonds 
to  the  amount  of  $1,000,000,  in  sums  of  $1,000  each.  They 
were  dated  August  i,  1865,  and  were  to  mature  the  ist  of 
August,  1890,  and  draw  interest  at  the  rate  of  8  per  cent,  per 
annum,  payable  semi-annually.  To  secure  the  payment  of  the 
principal  and  interest  of  these  bonds,  the  company  executed 
to  trustees,  by  way  of  mortgage,  a  deed,  bearing  date  on  that 
day,  of  its  railroad,  and  all  the  right  of  way  and  land  occupied 
thereby,  with  the  superstructure,  and  all  property,  materials, 
rights,  and  privileges  then  or  thereafter  appertaining  to  the 
road,  and  the  benefit  of  all  contracts  with  other  railroad  com- 
panies then  existing,  or  thereafter  to  be  made,  and  all  property, 
rights,  and  interests  under  the  same.  The  deed  contained 
the  usual  covenants  to  execute  suitable  conveyances  for  the 
further  assurance  of  property  subsequently  acquired,  and  in- 
tended to  be  included  in  the  instrument.  The  company  soon 
afterwards  commenced  the  construction  of  the  road,  and  by 
the  4th  of  November,  1867,  completed  that  part  of  it  which 
lies  between  the  towns  of  Harrison  and  Cambridge  City,  leav- 
ing the  distance  from  the  latter  place  to  Hagerstown — between 
seven  and  eight  miles — unconstructed.  It  was  then  without 
the  requisite  means  to  equip  the  part  of  the  road  completed, 
or  to  undertake  the  construction  of  the  remaining  portion  of 
the  road.     In  this  condition  it  entered  into  a  contract  of  per- 

Setual  lease   with  the  Indianapolis,  Cincinnati  &  Lafayette 
[.ailroad  Company,  a  corporation  then  in  existence,  in  con- 
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sideration  of  \Vhich  the  latter  company  agreed  to  furnish  all 
the  necessary  equipments,  material,  and  laborers  to  operate 
the  line  of  the  road  then  completed,  and  to  construct  and  put 
in  good  and  safe  running  order  for  the  accommodation  of  the 
public  that  part  of  the  hne  then  uncompleted,  that  is,  the  sec- 
tion between  Cambridge  City  and  Hagerstown,  and  to  pay 
to  the  lessor  annually  the  sum  of  $140,000  in  four  quarterly 
payments  of  $35,000  each.  The  contract  referred  to  the  mort- 
gage of  $1,000,000  before  mentioned,  and  provided  for  the 
payment  of  the  interest  thereon  out  of  the  rents  received,  and 
lor  the  resumption  of  possession  by  the  lessor  if  the  lessee 
failed  to  keep  its  covenants. 

The  Cincinnati,  Indianapolis  &  Lafayette  Company  went 
into  the  possession  of  the  property  thus  leased,  and  proceeded 
to  have  the  remaining  portion  of  the  line  of  the  road  between 
Cambridge  City  and  Hagerstown  constructed.  For  that  pur- 
pose,  the  lessee,  on  the  7th  of  December,  1867,^  entered  into 
a  contract  with  Benjamin  E.  Smith  and  Henry  C.  Lord  by 
which  these  gentlemen  agreed  to  construct  the  remaining  por- 
tion of  the  hne ;  and  the  lessee  agreed,  in  consideration  of 
such  construction,  to  issue  to  them,  or  to  such  parties  as  they 
might  name,  obligations  of  the  company  to  the  amount  of 
$205,000,  divided  into  shares  of  $100  each,  which  obligations 
were  to  be  transferable  on  the  books  of  the  company  like 
shares  of  stock,  and  the  principal  thereof  was  to  be  irredeem- 
able, but  bear  interest  at  the  rate  of  8  per  cent,  per  annum, 
payable  semi-annually.  The  contract  with  these  parties  re- 
cited the  right  of  the  lessee  company  to  the  perpetual  use  and 
possession  of  the  railroad  from  Harrison  to  Hagerstown,  and 
the  right  to  construct  the  uncompleted  portion  of  the  road, 
and  have  the  benefit  of  all  donations  made  for  that  purpose ; 
and  provided  that,  in  payment  for  the  construction  of  the  un- 
completed  portion,  the  lessee  was  to  issue  its  obligations  to 
the  amount  of  $205,000,  as  before  mentioned.  Under  this  con- 
tract  the  line  of  railway  between  Cambridge  City  and  Hag- 
erstown was  completed,  and  the  lessee  company  remained  in 
its  possession  from  July,  1868,  to  May  i,  1871,  receiving  the 
income  thereof,  and  gave  its  certificates  for  the  obligations 
mentioned  to  Lord  and  Smith  to  the  amount  of  $205,000. 
While  the  work  upon  this  section  of  the  road  was  in  progress, 
it  was  agreed  between  the  contractors  and  the  lessee  company 
that  the  holders  of  the  certificates  for  the  obligations  should 
have  a  perpetual  lien  upon  all  the  earnings  of  the  line  con- 
structed by  them,  to  secure  the  payment  of  the  semi-annual 
interest,  as  stipulated  ;  and  on  the  23d  of  April,  1868,  such  lien 
was  given  by  resolution  of  the  board  of  directors  of  the  lessee 
company.     On  the  loth  of  July,  1869,  the  lessor  company  and 
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the  lessee  company  united  in  executing  and  delivering  a  mort- 
gage to  Smith  and  Lord  upon  the  section  of  railroad  built  by 
them,  in  trust  to  secure  the  holders  of  the  certificates  men- 
tioned. On  the  1 2th  of  July,  1869,  the  board  of  directors  of 
the  White  Water  Valley  Railroad  Company,  by  a  resolution 
entered  on  its  records,  ratified  the  contract  of  lease,  and  di- 
rected  its  president  to  execute,  or  join  in  the  execution  of, 
any  writing  necessary  or  proper  to  give  effect  to  the  agree- 
ment for  the  lien  on  the  earnings  mentioned.  On  the  ist  of 
May,  1 87 1,  the  two  corporations,  the  lessor  and  the  lessee  com- 
panies, agreed  that  the  original  contract  of  lease  should  be 
canceled,  and  that  the  road  of  the  White  Water  Valley  Rail- 
road Company  should  be  returned  to  it.  In  pursuance  of 
Siuch  agreement,  the  lease  was  canceled,  and  thereafter  the 
White  Water  Valley  Railroad  Company  operated  the  prop- 
erty, receiving  its  revenue  and  earnings,  amounting,  as  charged 
in  the  bill,  to  the  sum  of*  $100,000.  It  was  agreed  between 
these  two  companies  that,  in  part  consideration  for  the  sur- 
render of  the  road  from  Hagerstown  to  Cambridge  City,  the 
White  Water  Valley  Railroad  Company  should  recognize 
the  priority  of  the  hen  of  all  the  holders  of  the  certificates, 
and  should  either  pay  or  discharge  the  interest  thereon  con- 

Itinuously  thereafter,  or  make  other  satisfactory  arrangements 
|with  such  holders ;  or,  failing  therein,  should  surrender  to  the 
lessee  company  the  possession  of  the  railroad  between  those 
places,  and  cease  to  operate  the  same,  or  to  receive  its  earn- 
ings. The  bill  charges  that  the  White  Water  Valle}^  Railroad 
Company  has  taken  and  maintained  possession  of  the  section 
of  the  railroad  mentioned  since  the  ist  day  of  May,  1871,  up 
to  the  commencement  of  the  suit,  and  been  in  the  receipt  of 
all  its  earnings,  and  has  disregarded  its  obligations  to  the 
holders  of  the  certificates.  The  bill,  therefore,  prays  that  an 
account  be  taken  of  the  income  and  earnings  of  the  said  branch, 
and  that  out  of  the  same  the  amount  due  the  complainants  on 
their  certificates  be  directed  to  be  paid,  and  that  in  default 
of  payment  the  lien  be  foreclosed  and  the  property  sold.  An- 
swers were  filed  to  this  bill,  and  replications  to  them,  and 
proofs  were  taken.  Pending  the  progress  of  the  case,  the 
White  Water  Railroad  Company,  a  corporation  under  the 
laws  of  Indiana — a  different  corporation  from  the  White  Water 
Valley  Railroad  Company — was  permitted  to  intervene  in 
the  case.  It  seems  that  after  the  commencement  of  this  suit 
the  trustees  in  the  mortgage  of  August  i,  1865,  brought  suit 
for  the  foreclosure  of  the  mortgage  executed  to  them,  and  ob- 
tained a  decree  for  the  sale  of  the  entire  ro^d  mortgaged, 
which  included  the  whole  of  the  road  from  Harrison,  in  Dear- 
born  county,  to  Hagerstown.  in  the  county  of  Wayne,  cm- 


Digitized  by  VjOOQ IC 


bracing  that  portion  extending  between  Cambridge  City  and 
the  town  of  Hagerstown  ;  and  under  such  decree  said  prop- 
erty was  sold,  and  the  White  Water  Railroad  Company  be- 
can\e  its  purchaser.  In  its  answer  to  the  bill  of  complaint, 
that  company  set  up  the  proceedings  had  in  the  foreclosure 
suit,  the  decree  for  the  sale  of  the  property  mortgaged,  and 
its  purchase  of  the  same.  The  court  below  decreed  in  its 
favor,  holding  that  the  whole  of  that  railroad,  including  the 

fortion  lying  and  extending  between  Cambridge  City  and 
lagerstown,  was  thus  acquired  and  owned  by  the  White 
Water  Railroad  Company,  and  that  the  only  equitable  relief 
to  which  the  complainants  were  entitled  was  a  possible  right 
to  redeem  from  said  mortgage,  and  gave  to  the  complainants 
30  days  in  which  to  commence  proceedings  for  such  redemp- 
tion, and  ordered  that  in  default  of  such  proceedings  the  bill 
should  be  dismissed.  The  complainants  declined  to  take  any 
proceedings  for  that  purpose,  and  the  bill  was  accordingly 
dismissed  ;  and  they  have  appealed  to  this  court. 
C  B,  Matthews  and  D,  Thew.  Wright  for  appellants. 
W.  H.  H.  Miller  for  appellees. 

Field  J. — From  the  above  brief  statement  of  the  case,  it 
is  clear  that  the  decree  of  the  court  below  must  be  affirmed. 
The  claims  of  the  complainants,  whether  validity 
and  force  may  be  given  to  them  as  liens  upon  the  Ji*"r-Mq"ir- 
earnings  of  the  section  of  road  from  Cambridge  ed  property. 
City  to  Hagerstown,  between  the  parties  agreeing 
to  such  liens,  are  entirely  subordinate  to  the  rights  of  the 
bondholders  under  the  mortgage  of  the  White  Water  Valley 
Railroad  Company,  executed  for  their  benefit  to  trustees  on 
the  ist  of  August,  1865.  That  mortgage  was  made  before 
the  claims  of  the  complainants  had  any  existence.  It  covered 
the  entire  property  of  the  company  then  owned  by  it,  in- 
cluding.its  line  of  railway  from  Hagerstown,  in  Wayne  coun- 
ty, to  Harrison,  in  Dearborn  county,  and  all  property  apper- 
taining to  the  road  which  it  might  afterwards  acquire.  The 
validity  of  mortgages  of  that  character  by  railroad  compan- 
ies upon  property  which  may  be  subsequently  acquired  is 
not  an  open  question  now.  It  has  been  affirmed  by  adjudica- 
tions of  the  highest  courts  of  the  states,  as  well  as  by  this 
court.  Indeed,  in  a  majority  of  cases,  mortgages  by  such 
companies  upon  their  roads  and  appurtenances  have  been  ex- 
ecuted for  tne  purpose  of  raising  the  necessary  means  to 
construct  the  roads  ;  and  sometimes,  indeed,  when  the  lines 
of  such  roads  had  only  been  surveyed.  In  Galveston,  H.  & 
H.  R.  Co.  V.  Cowdrey,  11  Wall.  (U.  S.)  459,  481,  there  were 
several  deeds  of  trust  which  in  terms  covered  after-acquired 
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property,  each  of  which  was  similar  in  its  character  to  the 
one  in  this  case :  and  the  court  held  that  they  estopped  the 
company,  and  all  persons  claiming  under  them,  and  m  privity 
with  them,  from  asserting  that  they  did  not  cover  all  the 
property  and  rights  which  they  professed  to  cover.  Said  the 
court:  "Had  there  been  but  one  deed  of  trust,  and  had  that 
been  given  before  a  shovel  had  been  put  into  the  ground  to- 
wards constructing  the  railroad,  yet  if  it  assumed  to  convey 
and  mortgage  the  railroad  which  the  company  was  author- 
ized by  law  to  build,  together  with  its  superstructure,  appur- 
tenances, fixtures,  and  rolling  stock,  these  several  items  of 
property,  as  they  came  into  existence,  would  become  instantly 
attached  to  and  covered  by  the  deed,  and  would  have  fed 
the  estoppel  created  thereby.  No  other  rational  or  equitable 
rule  can  be  adopted  for  such  cases."  See,  also,  Porter  v. 
Pittsburg  Bessemer  Steel  Co,,  122  U.S.  267,  283,  and  cases 
there  cited. 

The  decision  in  the  case  of  Galveston,  H.  &  H.  R.  Co.  v.  Cow- 
drey  also  covers  the  only  plausible  position  of  the  complainants, 
— that  they  nave  a  lien  upon  the  earnings  of  the  sec- 
pui!ian'ti«pon  ^^^"  becausc  with  their  moneys  the  road  over  it  was 
earnings.  Constructed.  But  the  work  was  not  done  at  the 
request  of  the  mortgagees,  but  upon  a  contract 
with  the  lessee  of  the  road,  which  had  stipulated,  as  one  of 
the  considerations  of  the  lease,  to  construct  that  part  of  the 
line.  With  those  contractors  the  bondholders,  secured  by 
the  mortgage  of  August  i,  1865,  had  no  relations,  and  incurred 
no  obligation  to  them.  In  the  case  cited,  it  was  contend- 
ed that  priority  should  be  given  to  the  last  creditor  for  aid- 
ing  to  conserve  the  road,  out  the  court  answered  that  this 
rule  had  never  been  introduced  into  our  laws,  except  in  mar- 
itime cases,  which  stand  on  a  particular  reason ;  that,  by  the 
common  law,  whatever  is  afnxed  to  the  freehold  becomes 
part  of  the  realty,  except  certain  fixtures  erected  by  tenants, 
which  do  not  affect  the  question ;  and  that  the  rails  put  down 
upon  the  company's  road  become  a  part  of  the  road.  .  Here 
the  same  rule  applies ;  and  not  only  the  rails,  but  those  per- 
manent fixtures  which  are  essential  to  the  successful  opera- 
tion of  the  road,  become  a  part  of  the  property  of  the  com- 
pany, as  much  so  as  if  they  had  existed  when  the  mortgage 
was  executed.  The  doctrine  that  a  vendor,  not  taking  secur- 
ity for  the  price  of  realty  sold  by  him,  holds  in  equity  a  lien 
upon  the  property  for  such  price,  is  not  controverted,  but  it 
has  no  application  to  the  present  case.  The  only  right  which 
the  complainants  possessed  was  that  which  was  recognized  by 
the  decree, — a  right  to  redeem  the  property  from  the  sale 
under  the  mortgage  ;  a  right  which  they  were  allowed  to  ex- 
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ercise  within  a  specific  period, — but  they  declining  to  do  so^ 
the  bill  was  properly  dismissed.     Decree  affirmed. 

Mortgages  of  After-Acquired  Property. — See  Texas  W.  R.  Co.  v.  Gentry^ 
(Tex.)  33  Am.  &  Eng.  R.  Cas.  46,  note,  55  ;  Mase  v.  Nichols,  (N.  Y.)  17  lb. 
230;  Boston  &  N.  yT  A.  L.  R.  Co.  v.  Coffin,  (Conn.)  12  lb,  375,  note,  388; 
Branch  v,  Jesup,  (U.  S.)  9  lb,  558 ;  Meyer  v,  Johnston,  (Ala.)  8  lb,  584 ; 
Little  Rock  &  Ft.  S.  R.  Co.  v.  Page,  (Ark.)  Tib,  36 ;  Hamblin  v,  European 
&  N.  A.  R.  Co.,  (Me.)  4  lb.  503,  note,  511 ;  Hamblin  v,  Jerrard,  (Me.)  4  lb, 
488 ;  Mississippi  Val.  R.  Co.  v.  Chicago,  St.  L.  &  N.  O.  R.  Co.,  (Miss.)  2 
lb.  414. 


Holland. 

V. 

Lee  et  al. 


(Maryland  Court  of  Appeals^  November  15,  1889.) 

Mortgage — Sale  under  Foreclosure — Bond  for  Price. — Where  the  pur- 
chaser of  a  railroad  at  foreclosure  sale  executed  bonds  pursuant  to  the  de- 
cree of  confirmation,  which  directed  the  commissioners  to  execute  a  deed 
to  the  purchasers  who  "  shall  execute  to  the  aforesaid  commissioners  their 
individual  bonds  which  shall  be  secured  by  a  lien  reserved  in  the  convey- 
ahce,"  and  the  commissioners  thereupon  conveyed  the  property  to  tne 
purchasers  "  under  the  name  of  the  W.  &  W.  R.  Co.,"  subject  to  lien 
for  the  balance  of  the  purchase  money  as  represented  in  the  bonds,  the 
bonds  are  the  individual  obligations  of  the  grantors  thereof,  and  are  not 
the  obligations  of  the  railroad  company,  notwithstanding  a  statute  which 
declares  that  upon  the  conveyance  of  the  property  of  a  company  under  a 
mortgage  or  decree,  the  purchaaser,  "  shall  forthwith  be  a  corporation  by 
any  name  which  may  be  set  forth  in  the  said  conveyance,  or  in  any  writ- 
ing signed  by  him." 

8ame--Demand  of  Payment.— By  the  terms  of  the  deed  it  was  stipulated 
that  the  lien  might  be  enforced  against  the  purchaser. "  or  whoever  may  be  in 
possession  of  the  property  hereby  conveyed."  Held,  that  the  fact  that 
no  demand  for  payment  was  made  upon  the  obligors  when  the  first  bond 
matured,  but  was  made  at  the  office  of  the  railroad  company  and  notice 
of  foreclosure  was  served  upon  it  only,  is  not  sufficient  to  show  that  the 
obligors  were  not  regarded  as  personally  liable. 

Same — Sufficiency  of  Consideration. — The  bonds,  having  been  given  for 
the  payment  of  the  purchase  price  of  the  road,  were  supported  by  suffi- 
cient consideration,  and  the  fact  that  the  property  was  conveyed  to  a  cor- 
poration of  which  the  purchasers  were  members,  did  not  destroy  or  defeat 
that  consideration  so  as  to  render  the  bonds  invalid. 
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Appeal  from  Superior  Court  of  Baltimore  City 

Action  by  Richard  Lee  and  others,  special  commissioners 
for  the  sale  of  the  property  and  franchises  of  the  Washington 
and  Ohio  R.  Co.,  against  Jackson  Holland  and  others,  the 
obligors  in  certain  bonds  executed  to  secure  the  purchase 
price.  Service  was  only  obtained  upon  Holland,  the  other 
defendants  being  non-residents,  and  he  only  appeared  and 
defended.  There  was  a  verdict  and  judgment  for  the  plaint- 
iffs, and  cross-appeals  were  taken. 

Bernard  Carter  and  Samuel  Snowden  for  Holland. 

John  T,  Mason,  R.,  and  H>  O.  Claughton  for  Lee  and  others. 

McSherry,  J. — By  a  decree  of  the  circuit  court  of  the 
city  of  Richmond,  in  the  state  of  Virginia,  passed  on  the  23d 
of  April,   1880,  in  a  foreclosure  proceeding  wherein  Henry 
Lewis  and  others  were  plaintiflFs,  and  the  Washing- 
*^***'*  ton  &  Ohio  Railroad  Company  and  others  were 

defendants,  Richard  H.  Lee,  Henry  Heaton,  Charles  E. 
Stuart,  and  Robert  T.  Barton  were  appointed  commissioners 
to  make  sale  of  the  property  and  franchises  of  the  Washing- 
ton &  Ohio  Railroad  Company,  a  corporation  located  in  the 
state  of  Virginia.  The  terms  of  sale  prescribed  were  $50,000 
cash,  and  the  residue  in  four  equal  annual  payments,  to  be 
evidenced  by  the  bonds  of  the  purchaser,  secured  by  a  deed 
of  trust  upon  the  property  sold.  On  the  31st  of  January, 
1882,  the  commissioners  sold  the  property  to  Cazenove  G. 
Lee  for  the  sum  of  $592,000.  The  purchaser  having  failed  to 
comply,  subsequent  proceedings  were  had,  whereby  the  time 
for  the  performance  oy  him  oithe  terms  of  sale  was  extend- 
ed till  May  26,  1882.  On  May  24th,  Cazenove  G.  Lee  prfid 
the  cash  payment,  and  gave  his  bonds  for  the  deferred  pay- 
ments. After  the  sale  to  Lee  he  assigned  his  purchase  to 
William  J.  Best,  and  the  circuit  court  on  May  25,  1882,  con- 
firmed the  sale  made  on  January  31st  to  Lee;  but  as  Lee 
desired  "  that  the  sale  should  be  confirmed  to  the  said  Best 
for  himself,  and  such  persons  as  he  might  thereafter  associate 
with  him,"  it  was,  by  the  said  decree  confirming  said  sale, 
directed  that  "  the  aforesaid  commissioners  shall  execute  and 
deliver  to  William  J.  Best,  and  to  such  persons  as  may  be 
associated  with  him,  a  deed  for  the  property  sold,  *  *  * 
and  that  said  William  J.  Best,  and  such  persons  as  may  be 
willing  to  sign  the  same,  shall  execute  to  the  aforesaid  com- 
missioners  their  individual  bonds,  which  shall  be  secured  by 
a  lien  reserved  in  the  conveyance.  Best  delivered  to  the 
commissioners  four  bonds,  each  for  the  sum  of  $135,500,  and 
each  executed  by  himself  and  eight  other  persons,  of  whom 
the  appellant  was  one,  which  bonds  the  commissioners  re- 
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ceived  in  exchange  for  those  previously  ^iven  by  Cazenove 
G.  Lee.  The  bonds  are  in  the  form  following,  to  wit :  "  $135,- 
500.00.  May  15th.  1882.  On  the  31st  day  of  January,  1883, 
we  promise  to  pay  to  R.  H.  Lee,  Henry  Heaton,  C.  E.  Stuart, 
and  R.  T.  Barton,  special  commissioners  in  the  cause  of  Hen- 
ry Lewis  et  aL  v.  The  Washington  and  Ohio  Railroad  Com- 
pan3%  the  sum  of  one  hundred  and  thirty-five  thousand  and 
five  hundred  dollars,  with  interest  thereon  from  the  31st  day 
of  January,  1882,  a  lien  for  which  sum  is  reserved  in  a  deed 
of  conveyance  this  day  executed  by  said  commissioners  to 
the  obligors  hereto.  Witness  pur  signatures  and  seals,  this 
25th  day  of  May,  1882.'*  Signed  and  sealed  by  William  J.  ^ 
Best  and  eight  others,  including  the  appellant.  On  the  day 
of  the  date  of  these  bonds  the  commissioners  conveyed  the 
railroad  and  its  franchises  to  the  said  Best, "  to  hold  unto  the 
said  William  J.  Best  and  such  associates  as  he  may  associate 
with  him  under  the  name  of  the  Washington  and  Western 
Railroad  Company,**  subject  to  a  "  lien  for  all  of  the  unpaid 
purchase  money,  as  represented  in  the  four  bonds  of  the 
said  William  J.  Best  ana  others,  each  for  the  sum  of  $135,500, 
with  interest  from  January  31st,  1882.'*  When  the  first  of 
these  bonds  fell  due,  default  was  made,  and  under  further 
proceedings  had  in  the  circuit  court  of  the  city  of  Richmond 
the  railroad  was  resold  on  May  9,  1883,  to  Oakman  &  Bates 
for  $400,000,  and  on  May  23d  was  conveyed  to  them  under 
the  name  of  the  Washington,  Ohio  &  Western  Railroad  Com- 
pany. The  proceeds  arising  from  this  resale  were  applied 
towards  the  payment  of  the  four  bonds  of  Best  ana  his 
associates.  When  these  proceeds  were  credited  on  the 
Best  bonds  a  balance  was  left  due  thereon,  January  31,  1885, 
of  $203,180.57.  To  recover  this  balance,  together  with  in- 
terest thereon,  suit  was  brought  in  the  superior  court  of  Bal- 
timore city  against  all  the  makers  of  the  four  bonds.  The 
sheriff  returned  the  writ  served  upon  the  appellant,  and  non- 
suit  as  to  the  others,  they  being  non-resiaents  of  this  state. 
The  appellant  appeared  and  made  defense.  Judgment  was 
rendered  against  him,  and  from  that  judgment  he  has  taken 
this  appeal. 

The  grounds  upon  which  he  claims  a  reversal  of  the  judg- 
ment are  these :  Firsts  that  the  bonds  sued  on,  though  signed 
by  Best  and  eight  other  obligors,  including  the  appellant, 
are  not  the  obligations  of  the  persons  who  signed  them,  but 
are  the  debts  01  the  Washington  &  Western  Railroad  Com- 
pany ;  and,  secondly,  that  there  is  no  evidence  that  any  part  of 
the  consideration  lor  these  obligations  was  ever  received  by 
the  parties  who  signed  them,  and  that,  therefore,  the  appel- 
lant is  not  bound  upon  them. 
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At  the  moment  these  four  bonds  were  given  they  were  un- 
deniably the  indi\  idual  obligations  of  the  persons  who  signed 
them.  By  the  decree  of  May  25,  1882,  confirming 
BondH-indi-  the  Sale  01  January  31st,  Best,  "  and  such  persons 
«troMof*'  ^^  ^^y  ^^  willing  to  sign  the  same/*  were  required 
^rintort.  to  cxccute  "  their  individual  bonds  *'  to  the  com- 
missioners for  the  deferred  payments,  and  in  the 
conveyance  a  lien  was  reserved  "  for  all  ot  the  paid  purchase 
money,  as  represented  in  the  four  bonds  of  the  said  William 
J.  Best  and  others.**  These  parties  were  the  purchasers  of 
the  railroad,  and  the  bonds  were  given  by  them  for  the  un- 
paid purchase  money  in  conformity  with  the  requirements  of 
the  decree.  It  is  manifest  they  were  not,  when  given,  the 
bonds  of  the  Washington  and  Western  Railroad  Company, 
because  that  corporation  was  not  then  in  existence.  If  they 
ceased  at  any  time  to  be  the  obligations  of  the  persons  who 
signed  them,  and  became  the  obligations  of  the  new  company-, 
the  corporate  liability  of  a  company  created  after  that  per- 
sonal liability  had  been  assumed,  and  assumed,  too,  under  the 
•decree  referred  to,  must  have  been  substituted,  b}'  some  pro- 
cess, for  the  personal  liability  of  the  individual  obligors. 
Unless  such  a  substitution  has  taken  place,  the  bonds,  of 
course,  continue  to  be  what  they  were  when  executed.  Let 
us  see,  then,  whether  such  a  substitution  or  exchange  did  in 
fact  occur. 

By  the  statutes  of  Virginia  (Code,  chap.  61,  §  44,^  it  is  pro- 
vided, in  substance,  that  where  a  sale  is  made  of  tne  works 
and  property  of  a  company  under  a  deed  of  trust  or  mort- 
gage, or,  according  to  section  47,  under  a  decree,  the  convey- 
ance to  the  purchaser  shall  pass  to  him  all  the  property  of 
the  company,  other  than  debts  due  to  it,  and  that  "  upon  such 
conveyance  to  the  purchaser  the  said  company  snail,  tj>so 
/acfo,  be  dissolved,  and  the  said  purchaser  shall  forthwith  be 
a  corporation  by  any  name  which  may  be  set  forth  in  the 
said  conveyance,  or  in  any  writing  signed  by  him.'*  Now, 
the  argument  is  that,  under  this  statute,  the  instant  the  deed 
was  made,  the  purchasers,  who  up  to  that  time  were  individu- 
als, became  a  corporation ;  that  "  his  personality  and  indi- 
viduality is  lost  ana  merged  in  his  corporate  capacity.  What- 
ever existence  he  may  have  as  a  person  or  individual  for 
other  purposes,  in  his  capacity  as  purchaser  of  the  property 
he  becomes  a  corporation,  and  all  the  duties  he  has  to  dis- 
charge as  a  purchaser  he  discharges  as  a  corporation.**  There- 
fore  the  credit  payments  of  the  purchase  money  which  as 
purchaser  he  has  agreed  to  pay,  he  owes  only  as  a  corpora- 
tion, and  not  as  an  individual,  "  because  "  his  only  obligation 
to  pay  the  purchase  money  is  because  "  he  is  a  purchaser.'* 


Digitized  by  VjOOQ IC 


VOL.  40]  FORECLOSURE — BOND   FOR  PRICE.  383 

Byt  this  does  not  meet  the  point.  Though  the  purchasers 
became  a  corporation  under  the  statute  upon  the  execution 
and  delivery  of  the  deed  to  them,  that  fact  could  not  possibly 
have  changed  the  character  of  the  debt  which  they  person- 
ally incurred  before  the  creation  of  that  corporation.  The 
argument  assumes  that  the  creation  of  the  corporation  dis- 
charged the  obligations  which  the  purchasers  as  purchasers, 
and  therefore  as  individuals,  gave,  and  made  the  bonds  the 
debts  of  the  corporation,  though  the  corporation  never  in- 
curred it.  It  assumes  that  the  individuals  have  been  released^ 
and  that  the  corporation  has  been  made  liable,  though  the^ 
former  appear  on  the  face  of  the  bonds  as  the  obligors,  and 
actually  contracted  the  debt,  and  the  latter  does  not  so  ap- 
pear, did  not  contract  the  debt,  and  was  not  even  in  existence 
when  the  debt  was  in  fact  contracted.  Upon  the  creation  of 
the  corporation  the  purchasers  of  the  property  ceased  to  hold 
that  property  as  individuals,  and  to  that  extent  their  person- 
ality was  merged  in  their  corporate  capacity ;  but  it  by  no 
means  follows  from  this  that  all  the  duties  which  the  pur- 
chasers had  to  discharge  as  purchasers  could  only  be  dis- 
charged by  them  as  a  corporation.  These  obligors  were  not  a 
body  corporate  when  they  executed  these  bonds.  As  indi- 
viduals they  could  lawfully  buy  the  railroad  when  they 
bought  it ;  they  gave  their  indiviaual  obligations  for  the  de- 
ferred payments.  They  could  not  operate  the  road  as  indi- 
viduals, and  hence  they  were  formed  into  a  corporation,  under 
the  statute,  when  the  deed  was  executed  and  delivered.  But 
the  debt  contracted  for  the  purchase  still  remained  what  it 
originally  was, — their  individual  undertaking  ;  and  there  is 
nothing  in  the  statute  of  Virginia  which  changed  the  charac- 
ter of  that  indebtedness,  or  fastened  it  upon  an  after-created 
corporation,  and  discharged  the  original  obligors  from  the 
payment  of  it.  It  is  very  evident  the  circuit  court  of 
Richmond  did  not  so  understand  the  transaction  when  it  di- 
rected by  its  decree  that  these  **  individual  bonds  *'  should  "  be 
secured  by  a  lien  reserved  in  the  conveyance.**  Upon  the 
theory  advanced  by  the  appellant,  the  commissioners,  after 
conveying^  the  property,  would  have  had  no  security  what- 
ever for  the  deferred  payments  other  than  the  very  property 
which  they  had  just  before  sold.  In  other  words,  they  would 
have  accepted  the  obligations  of  a  new  corporation  for  those 
due  by  another  corporation,  whose  existence  ceased  upon 
the  making  of  the  deed  which  called  its  successor  into  being. 
The  only  security  for  these  new  obligations  would  have  been 
the  very  same  property  which  had  been  also  liable  for  the 
old  indebtedness.  Substantially,  this  would  have  been  a  mere 
change  in  the  name  of  the  debtor.     We  cannot  gather  from 


the  records  in  the  Virginia  case  the  existence  of  any  such  in- 
tention on  the  part  of  the  circuit  court,  the  vendor,  or  on  the 
part  of  the  obligors,  the  purchasers,  of  the  Washington  & 
Ohio  Railroad. 

No  demand  for  payment  was  made  upon  the  obligors  per- 
sonally  when  the  first  bond  matured,  but  demand  was  made 
at  the  office  of  the  Washington  and  Western  Railroad  Com- 
pany in  Alexandria.  Pay  incnl  having  been  refused, 
'»"mrBt'^°'^  the  resale  proceeding's  were  instituted,  and  notice 
pftjiuen  .  ^^^^  servea  only  on  the  railroad  company.  It  was 
urged  that  the  facts  indicated  that  the  obligors  were  not  re- 
garded as  personally  liable.  But  the  deed  affords  an  all-suffi- 
cient answer  to  thisjsuggcstion.  As  already  stated  a  lien  was 
reserved  on  the  property,  and  in  the  deed  it  was  **  understood 
and  agreed  *'  that  the  lien  *'  may  be  enforced,  in  case  of  any 
default  on  the  part  of  the  obligors  in  the  aforesaid  bonds 
in  their  payment,  *  *  *  by  a  rule,"  etc.,  "  against  the 
said  purchaser,  W.  J.  Best,  or  whoever  may  be  associated 
with  nim,  or  whoever  may  be  in  possession  of  the  property 
hereby  conveyed,"  etc.  The  rule  was  served  upon  the  railroad 
company,  ana  the  company  was  in  possession  of  the  property. 
This  was  all  that  was  required  under  the  terms  of  the  deed. 
A  brief  observation  is  all  that  is  needed  to  dispose  of  the 
second  ground  of  defense.  These  bonds  were  given  for  part 
of  the  purchase  money  of  the  railroad  bought  by 
W.  J.  Best  and  the  other  obligors.  These  obligors 
got  precisely  what  they  bargained  for.  There  was 
therefore  a  consideration  for  the  bonds,  and  the  conveyance 
of  the  property  to  a  corporation  of  which  the  purchasers  were 
the  members  did  not  defeat  or  destroy  that  consideration.  If 
the  venture  subsequently  proved  disastrous,  the  purchasers, 
though  they  failed  to  realize  their  expectations,  cannot  es- 
cape, on  that  ground,  the  payment  of  the  purchase  money 
which  they  bound  themselves  to  pay.  Notwithstanding  the 
extremely  able  and  ingenious  arguments  of  the  learned  coun- 
sel for  the  appellant,  we  are  unable  to  view  the  case  in  any 
other  light.  The  demurrer  to  the  defendant's  pleas  and  the 
three  prayers  presented  by  the  appellant  raise  the  questions 
wc  have  been  considering,  and,  in  our  opinion,  there  was  no 
error  committed  in  sustaining  the  demurrer  or  in  rejecting 
the  prayers.     The  judgment  nrxust  therefore  be  affirmed. 
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Hassall 

V. 

Wilcox. 

(130  u,  S,  493.) 

Statutory  Lien— Notice  to  Bondholders  of  Foreclosure  Prooeedins^i — Al- 
though the  statute  of  a  state  giving  claims  for  labor  a  superior  lien  to  that 
of  mort^rages,  and  providing  that  such  lien  might  be  enforced  by  the  sale 
of  the  railroad  in  a  suit  to  which  it  should  not  be  necessary  to  makethe  bond- 
holders parties,  though  they  might  intervene,  was  passed  prior  to  the  mak- 
ing of  a  mortgage,  the  trustees  under  the  mortgage  or  the  bondholders  are 
not  bound  by  a  jud^ent  rendered  in  a  suit  brought  under  the  statute  by 
an  alleged  lien-holdmg  creditor  to  which  thev  were  not  parties,  and  they 
may,  in  a  subsequent  suit  in  a  federal  court  for  the  appointment  of  a  re- 
ceiver, compel  such  creditor  to  prove  affirmatively  the  existence  and  priority 
of  his  lien. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Texas.  t 

Silas  W.  Pettit  for  appellant. 
W,  Hallett  Phillips  for  appellee. 

Blatchford,  J. — On  the  i8th  of  February,  1879,  ^^  ^ict  was 
passed  by  the  state  of  Texas,  (General  Laws  of  1879,  chap.  12,) 
entitled  "  An  act  to  protect  mechanics,  laborers  and 
operatives  on  railroads  against  the  failure  of  own-  i|J"^***' 
ers,  contractors  and  sub-contractors  or  agents  to 
paj'  their  wages  when  due,  and  provide  a  lien  for  such  wages," 
which  provided  as  follows : 

"  Section  i.  Be  it  enacted  by  the  legislature  of  the  state  of 
Texas,  that  all  mechanics,  laborers  and  operatives  who  may 
have  performed  labor  in  the  construction  or  repair  of  any 
railroad,  locomotive,  car,  or  other  equipment  to  a  railroad  or 
who  may  have  performed  labor  in  the  operating  of  a  railroad, 
and  to  whom  wages  are  due  or  owing,  shall  hereafter  have  a 
lien  prior  to  all  others  upon  such  railroad  and  its  equipment 
for  such  wages  as  are  unpaid. 

**  Sec  2.  In  all  suits  for  wages  due  by  a  railroad  company 
for  such  labor  as  heretofore  mentioned,  upon  proof  being;  sat- 
isfactorily made  that  such  labor  had  been  performed,  either 
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at  the  instance  of  said  company,  a  contractor,  or  sub-con- 
tractor,  or  agent  of  said  company,  and  that  such  wages  are 
due,  and  the  lien  given  by  this  act  is  sought  to  be  enforced, 
it  shall  be  the  duty  of  the  court  having  jurisdiction  to  try  the 
same,  to  render  judgment  for  the  amount  of  wages  found  to 
be  due,  and  to  adjudge  and  order  said  railroad  and  equij>- 
ments,  or  so  much  thereof  as  may  be  necessary,  to  be  sold  to 
satisfy  said  judgment.  In  all  suits  of  this  kind  it  shall  not  be 
necessary  for  tne  plaintiff  to  make  other  lien  holders  defend- 
ants thereto,  but  such  lienholders  may  intervene  and  become 
parties  thereto  and  have  their  respective  rights  adjusted  and 
determined  by  the  court. 

"  Sec.  3.  Suits  by  mechanics,  laborers,  and  operatives,  for 
their  wages  due  by  railroad  companies,  may  be  instituted  and 
prosecuted  in  any  county  in  this  state  where  such  labor  was 
performed,  or  in  which  the  cause  of  action  or  part  thereof  ac- 
crued, or  in  the  county  in  which  the  principal  office  of  such 
railroad  company  is  situated,  and  in  all  su9n  suits  service  of 
process  may  oe  made  in  the  manner  now  required  by  law. 

"  Sec.  4.  The  lien  created  by  this  act  shall  cease  to  be  oper- 
ative in  twelve  months  after  tne  creation  of  the  lien,  if  no  step 
be  sooner  taken  to  enforce  it." 

On  the  15th  of  May,  1882,  the  Rio  Grande  and  Pecos  Rail- 
way Company,  a  Texas  corporation,  made  a  mortgage  to  the 
Mercantile  Trust  Company  of  the  state  of  New  York,  a  New 
York  corporation,  covering  all  the  property,  real  and  per- 
sonal, of  the  Texas  corporation,  including  its  franchises,  lands, 
railways,  and  other  property,  to  secure  $600,000  of  coupon 
bonds  issued  by  it,  dated  June  i,  1882,  payable  in  thirty  years 
and  bearing  semi-annual  interest  at  the  rate  of  6  per  cent,  per 
annum. 

On  or  prior  to  the*  27th  of  March,  1884,  A.  W.  Wilcox  pre- 
sented a  petition  to  the  district  court  of  the  county  of  Webb, 
in  the  state  of  Texas,  subscribed  and  sworn  to  by  liim  before 
the  clerk  of  that  court,  in  the  words  following : 

"  The  State  of  Texas,  County  of  Webb.  • 

"  To  the  hon.  the  district  court  of  Webb  county : 

"The  petition  of  A.  W.  Wilcox,  who  resides  in  the  county 
of  Webb,  and  state  of  Texas,  complaining  of  the  Rio  Grande 

and  Pecos  R.  R.  Co.,  a  corporation  duly  incorpor- 
Petition  to  ated  under  the  laws  of  the  state  of  Texas,  and  oper- 
MeT*"""      ating  its  lines  through  the  county  of  Webb,  where  it 

has  its  principal  offices,  represents  that  heretofore, 
to  wit,  on  the  12th  day  of  January,  1884,  the  said  defendant,  in 
consideration  of  the  payment  of  claims  for  labor  on  said  de- 
fendant's R.  R.,  executed  and  delivered  to  your  petitioner  a 


Digitized  by  VjOOQ IC 


VOL.  40]  FORECLOSURE  OF  LIEN— NOTICE.  387 

certain  promissory  note  (see  note)  for  the  sum  of  fifty.five 
hundred  and  twenty-six  -^^^  dollars,  with  interest,  10  per  cent, 
whereby  defendant  promised  and  became  liable  to  pay  your 
petitioner  the  said  note,  with  interest,  according  to  the  tenor 
thereof.  Your  petitioner  represents  that  he  is  the  owner  and 
holder  of  said  note,  and  that  defendant  has  failed  and  refused 
to  pay  the  said  note,  though  thereto  requested,  to  petitioner's 
damage.  Wherefore  he  prays  for  judgment  for  his  debt  and 
interest,  and  damages,  and  foreclosure  of  his  lien  on  defend- 
ant's railroad  and  equipments." 

The  promissory  note  referred  to  in  said  petition  was  as  fol- 
lows : 

Laredo,  Texas,  January  12th,  1884. 

"  The  Rio  Grande  and  Pecos  Railway  Company,  for  value 
received,  hereby  promises  to  pay  A.  W.  Wilcox,  or  bearer, 
on  demand,  the  sum  of  fifty-five  hundred  and  twenty  six  -M^ 
dollars  for  services,  and  for  amounts  advanced  on  claims  for 
labor  performed  in  the  construction  and  maintenance  of  the 
Rio  Grande  and  Pecos  Railroad,  with  interest  at  ten  per  cent, 
per  annum  until  paid,  and  upon  default  in  payment  A.  S.  Mc- 
Lane  is  hereby  authorized  in  the  name  of  the  said  Rio  Grande 
and  Pecos  Railroad  Company,  to  confess  judgment  in  any 
court  of  competent  jurisdiction,  hereby  waiving  citation  and 
service  thereof. 

"  The  Rio  Grande  and  Pecos 
Railway  Company, 
By  A.  C.  Hunt,  The  President. 

"  [Corporate  Seal  of  The  Kio  Grande 
and  recos  Railway  Company.]" 

On  the  27th  of  March,  1884,  the  district  Court  rendered  the 
following  judgment: 

••  A.  W.  Wilcox  ) 

^.  M3S- 

"  The  Rio  Grande  &  Pecos  R'y  Co.   ) 

"  This  da^  came  plaintiflf,  and  the  defendant,  by  attorney- 
in-fact,  A.  S.  McLane,  comes  and  says  that  he  cannot  deny 
the  action  of  the  said  A.  W.  Wilcox,  and  that  he  is 
lustly  indebted  to  plaintiff  in  the  sum  of  fifty-five  ''*»■"*• 
nunared  and  twenty-six  and  seventy-eight  one-hundredths 
dollars,  with  ten  per  cent,  interest  thereon  from  the  12th  day 
of  January,  1884,  and  it  appearing  to  the  court  that  a  suffi- 
cient power  of  attorney  has  been  filed  in  this  cause  authoriz- 
ing A.  S.  McLane,  in  aefault  of  payment,  to  confess  judgment 
before  any  court  of  competent  jurisdiction,  and  waiving  cita- 
tion and  service,  it  is  therefore  ordered,  adjudged  and  decreed, 
that  the  plaintiff  A.  W.  Wilcox,  have  and  recover  of  the  de- 


^8 
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fendant,  the  Rio  Grande  and  Pecos  Railroad  Company,  the 
sum  of  fifty-five  hundred  and  twenty-six  seventy-eight  one- 
hundredths  dollars,  with  ten  per  cent,  interest  thereon  from 
the  1 2th  day  of  January,  1884,  for  which  execution  may 
issue.  It  is  further  ordered  by  the  court  that  the  plaintifiE 
have  a  lien  on  the  said  Rio  Grande  and  Pecos  Railroad  Com- 
pany and  its  equipments  to  secure  the  payment  of  this  judg- 
ment, and  that  said  railroad  and  its  equipments,  or  so  much 
thereof  as  may  be  necessary,  be  sold  to  satisfy  this  judgment." 
On  the  14th  of  April,  1884,  C.  B.  Wright  a  citizen  of  Penn- 
sylvania  and  a  holder  of  $121,000  of  the  bonds,  the  interest 

on  which,  due  December  i,  1883,  had  not  been  paid, 
BUI  for  ap.  fli^^j  ^  bill  in  equity  in  the  circuit  court  of  the 
WW?""*'"'    United  States  for  the  Western  District  of  Texas. 

against  the  railway  company  and  the  Mercantile 
Trust  Company,  setting  forth  that  the  railway  company  was 
the  owner  of  valuable  coal  lands  in  the  county  of  Webb,  and 
had  recently  constructed  a  railroad  from  Santo  Tomasto  La- 
redo ;  that  the  business  of  the  railway  was  that  of  a  railway 
and  transportation  company  and  of  a  miner  of  coal ;  that  re- 
cently there  had  been  expended  a  large  amount  of  money  in 
openmg  the  coal-beds,  and  erecting  appliances  for  mininsf  the 
C04I  and  transporting  it  to  market ;  that  the  principal  busmess 
of  the  railroad  was  the  transportation  of  the  coal  thus  mined ; 
that  the  value  of  the  assets  of  the  company  consisted  largely 
in  the  fact  that  the  coal  mines  and  the  railroad  were  owned 
'  by  the  same  corporation  ;  and  that  any  separation  of  the  two 
properties  would  be  disastrous  to  the  creditors  of  the  com- 
pany, and  would  lessen  materially  the  aggregate  value  of  the 
two  properties. 

The  bill  then  set  forth  the  making  of  the  bonds  and  the 
mortgage,  and  the  interest  of  the  plaintiff  in  the  bonds ;  that 
the  company  had  recently  incurred  a  debt  of  between  $20,000 
and  $40,000,  in  constructing  and  equipping  the  railroad ;  that, 
under  the  laws  of  Texas,  such  debt  was  entitled  to  a  first  lien 
on  the  road  and  its  franchises  and  property,  in  preference  to 
the  first-mortgage  bondholders,  for  a  period  of  twelve  months 
after  its  completion  ;  that  long  before  the  expiration  of  twelve 
months  from  such  completion,  suits  were  brought  upon  many, 
if  not  upon  all,  "  of  the  labor  and  material  claims  above  men- 
tioned," and  judgment  in  some  instances  had  been  had  thereon, 
on  which  executions  had  been  issued  which  were  then  pending 
against  the  company,  and  under  which,  unless  some  relief  was 
afforded  by  the  court  in  which  the  bill  was  filed,  a  large  por- 
tion  of  the  property  of  the  company  would  be  diverted  by 
sales  by  the  sheriff,  and  the  property  be  thus  separated  and  its 
aggregate  value  impaired  ;  that,  in  addition  to  such  indebted- 
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ness,  there  was  outstanding  a  large  unsecured  indebtedness,  on 
which  suit  would  shortly  be  brought,  unless  the  property  were 
put  into  the  hands  of  a  receiver ;  that  the  company  was  insol- 
vent and  unable  to  meet  the  interest  on  its  fixed  charges  or  its 
ordinary  debts  and  obligations ;  and  that  there  was  urgent 
necessity  for  the  interference  of  the  court,  to  protect  the  prop- 
erty from  suits  and  executions,  and  to  preserve  it  as  whole,  so 
that  its  business  might  continue  to  be  carried  on,  and  its  in- 
come and  assets  be  applied  to  the  payment  of  its  debts  in  due 
order,  for  the  general  advantage  of  all  its  creditors,  and  more 
especially  to  enable  provision  to  be  made  by  the  first-mort- 
eage  bondholders  for  the  payment  of  the  obligations  held  by 
laborers,  material-men,  and  others,  who,  under  the  laws  of 
Texas,  were  entitled  to  a  lien  upon  the  property,  prior  to  that 
of  the  first-mortgage  bondholders. 

The  prayer  ofthe  bill  was,  that  the  rights  of  the  creditors 
of  the  company  might  be  ascertained  and  declared ;  that,  as 
it  was  doubtful  whether  the  Mercantile  Trust  Company  could, 
under  the  laws  of  Texas,  take  possession  of  the  mortgaged 
property,  the  court  would  appoint  a  receiver  to  take  posses- 
sion of  it,  with  such  power  and  authority  in  regard  to  the  pres- 
ervation and  use  of  it  as  should  seem  best  adapted  to  protect 
the  interests  of  all  the  persons  concerned  ;  and  for  general  re- 
lief.    The  bill  was  not  sworn  to. 

On  the  same  14th  of  April,  1884,  the  railroad  company  filed 
an  answer,  signed  by  its  president,  and  which  had  been  sworn 
to  by  him  on  the  gui  of  April,  1884,  which  stated 
that  there  were  outstanding  a  large  number  of  bUiT*'** 
claims  for  work  and  labor  done  in  and  about  the 
construction  of  the  railroad  of  the  company,  and  judgments 
had  been  obtained  on  some  of  the  claims,  on  which  executions 
had  been  issued,  and,  although  sales  under  them  had  been  put 
off  from  time  to  time,  portions  of  the  property  would  be  ex- 
posed to  sale  under  the  executions,  unless  prevented  by  the 
decree  of  the  court ;  and  that  the  property  of  the  company 
would  be  irreparably  injured  by  any  separation  of  its  coal  and 
railway  properties,  the  two  being  both  necessary  for  the  trans- 
action 01  its  business  of  mining  coal  and  transporting  it  to 
market.  The  company  submitted  itself  to  the  decree  of  the 
court. 

On  the  same  14th  of  April,  1884,  an  order,  signed  by  the 
circuit  judge,  entitled  in  the  cause,  was  filed,  which  stated 
that  on  the  9th  of  April,  1884,  the  case  was  heard 
on  a  motion  for  the  appointment  of  a  receiver,  on     ^JJ/^ 
bill  and  affidavits,  the  plaintiff  and  the  company      ^er/'*' 
appearing.     By  the  order,  one  Smith' was  appoint- 
ed receiver  of  the  company  and  of  its  franchises  and  all  its 
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property.  The, order  authorized  the  receiver  to  run  and  op- 
erate the  railway,  to  preserve  the  property,  to  continue  the 
mining  operations  and  sell  the  coal  already  mined  or  to  be 
mined,  and  out  of  the  proceeds  to  pay  wjiges,  current  expenses, 
and  interest.  It  also  directed  the  receiver  to  ascertain  and 
report  the  condition  of  the  property  and  of  the  debts  charged 
thereon  or  owing  by  the  company,  and  directed  that,  upon 
presenting  such  report,  he  be  authorized  to  borrow  money  to 
pay  the  running  expenses  of  the  company,  and  to  settle  and 
pay  off  liens  prior  to  the  first-mortgage  bonds,  and  all  other 
expenses  incurred  by  him,  including  his  own  compensation  as 
receiver,  and  to  issue  receiver's  certificates  for  the  same,  in 
such  form  and  amounts  as  should  be  from  time  to  time  au- 
thorized by  the  court. 

On  the  nth  of  June,  1884,  the  court  made  an  order  direct- 
ing the  receiver  to  prepare  certificates  in  a  form  given  in  the 
BeMWer'i  Order,  to  an  amount  not  exceeding  $25,000,  which 
wrtiiieaUi-  certificates,  together  with  such  further  like  certifi- 
Befereaceto  cates  as  might  be  thereafter  authorized  by  the 
HMtor.  court,  the  order  stated  should  be  a  first  and  exclus- 

ive lien  upon  all  the  property  of  the  company,  prior  to  any 
other  liens  thereupon,  each  certificate  to  be  for  $1,000  with 
interest  at  the  rate  of  eight  per  cent,  per  annum,  and  payable 
out  of  any  surplus  money  in  the  hands  of  the  receiver  after 
paying  the  running  expenses  of  the  company  ;  that  he  miffht 
dispose  of  the  certificates  at  not  more  than  one  per  cent,  dis- 
count, and  that,  after  exhausting  the  receipts  of  the  railroad, 
he  should  pay  out  of  the  proceeds  of  the  certificates  (i)  the 
running  expenses  of  the  company  which  had  accrued  since 
his  appointment  as  receiver,  including  the  expenses  of  the 
first-mortgage  bondholders  in  obtaining  his  appointment ;  and 
(2)  out  of  the  balance  remaining,  pay  so  mucn  of  the  debts  of 
the  company  as  might  be  reported  oy  the  master  and  approved 
by  the  judge,  taking  an  assignment  of  the  claims  to  himself 
as  receiver.  That  order  also  appointed  a  master  to  report 
upon  all  claims  which  should  be  presented  to  him  after  the 
publication  by  him  of  a  notice  calling  on  all  persons  having 
or  asserting  any  claims,  by  judgment  or  otherwise,  prior  to 
the  first-mortgage  bonds,  or  entitled  to  a  preference  in  pay- 
ment out  of  the  proceeds  of  the  road,  to  present  and  file  the 
same  with  him. 

On  the  24th  of  June,  1884,  under  that  order,  the  said  A.  W. 
Wilcox  filed  with  the  master  the  following  claim :  "A  judg- 
ment of  the  district  court  of  Webb  county,  Texas, 
Tuim"''''  rendered  March  27th,  1884,  in  cause  No.  435,  in 
favor  of  the  said  A.  W.  Wilcox  against  the  said 
Rio  Grande  and  Pecos  Railway  Company,  for  $5,526.78,  with 


Digitized  by  VjOOQ IC 


ten  per  cent,  interest  theron  from  January  12,  1884,  and  de- 
clanng  and  establishing  a  lien  on  said  Rio  Grande  and  Pecos 
Railway  and  its  equipments,  to  secure  the  payment  of  said 
judgment,  and  directmg  the  said  railway  and  its  equipments, 
or  so  much  thereof  as  may  be  necessary,  to  be  sold  to  satisfy 
the  said  judgment,  as  will  more  fully  appear  by  a  duly  certi- 
fied  copy  of  said  judgment  hereto  annexed,  marked  *  Exhibit 
A,*  anci  made  a  part  hereof.  The  lien  declared  in  said  judg- 
ment  is  based  upon  money  due  by  the  said  Rio  Grande  and 
Pecos  Railway  Company  to  mechanics,  laborers  and  opera- 
tives who  performed  labor  in  the  constructing  and  repairing 
and  operating  said  railway,  and  thereby  under  the  laws  of 
Texas  acquired  a  lien  prior  to  all  others,  and  that  said  claims 
so  constituting  a  prior  lien  were  bought  by  said  A.  W.  Wil- 
cox, and  the  said  Rio  Grande  and  Pecos  Railway  Company 
acknowledged  the  existence  thereof,  and  promised  to  pay  the 
same  by  its  obligation  and  note  of  date  January  12,  1884,  upon 
which  obligation  and  note  the  said  judgment  was  rendered. 
The  said  judgment  is  unreversed  and  remains  in  full  force. 
And  the  said  A.  W.  Wilcox  claims  that  his  said,  lien,  estab- 
lished by  said  judgment  before  the  institution  of  this  suit  or 
the  appointment  of  a  receiver,  is  prior  to  the  first-mortgage 
bonds,  and  is  entitled  to  preference  of  payment  out  of  the 
earnings  and  proceeds  of  said  railway,  and  will  apply  to  this 
court  for  such  appropriate  orders  as  will  secure  prompt  pay- 
ment." The  claim  was  sworn  to  by  Wilcox  on  the  23d  of 
June,  1884. 

The  masterfiled  his  report  upon  the  claims,  and  among  them 
the  claim  of  Wilcox,  on  the  27th  of  September,  1884.  By  that 
report  it  appears  that  Wright,  the  plaintiff  in  this 
suit,  filed  objections  before  the  master  to  the  allow-  ^*^'^  ^ 
ance  of  the  claim  of  Wilcox,  on  these  grounds :  (i) 
that  the  judgment  in  favor  of  Wilcox  in  the  district  court  of 
the  county  of  Webb  was  obtained  by  fraud  and  collusion  be- 
tween Wilcox  and  the  president  of  tne  company  ;  (2)  that  the 
note  was  without  consideration  and  fraudulent;  (3)  that,  for 
the  purpose  of  defeating  the  lien  of  the  mortgage,  Wilcox 
falsely  represented  to  the  district  court  that  the  note  was  for 
services  and  for  amounts  advanced  on  claims  for  labor  per- 
formed in  the  construction  and  maintenance  of  the  railroad, 
and  that  it  was  entitled  to  a  lien  prior  to  all  others  to  secure 
its  payment ;  that  he  was  not  entitled  to  any  lien ;  that   he 

Eerformed  no  services  and  owned  no  claims  which  entitled 
im  to  such  lien ;  that  any  lien  was  barred  by  the  limitation 
of  one  year ;  that  the  act  of  the  president  of  the  company  in 
making  the  note  and  in  authorizing  the  confession  01  the 
judgment  was  2^//r^  vires;  and  that  the  company  was  not  in- 
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debted  to  Wilcox  by  reason  of  the  note,  and  it  was  without 
•  consideration.  The  paper  containing  the  objections  also 
stated  that  Wright  had,  on  the  19th  of  July  1884,  filed  his 
suit  against  Wilcox,  in  the  district  court  of  the  county  of 
Webb,  to  set  aside  and  annul  the  said  judgment  on  account 
of  the  acts  of  collusion  and  fraud  in  procuring  the  same,  and 
that  such  suit  was  still  pending.  It  also  appears  by  the  re- 
port of  the  master,  that  Wilcox  introduced  before  the  master, 
as  evidence  in  support  of  his  claim,  a  copy  of  his  petition  to 
the  district  court  of  the  county  of  Webb,  a  copy  01  the  prom- 
issory note,  and  a  copy  of  the  judgment  of  March  27,  1884, 
and  that  other  evidence  was  put  in  by  the  respective  parties, 
Wilcox  and  Wright.  The  master  reported  that  the  note  in- 
cluded amounts  which  were  not  secured  by  a  lien  under  the 
state  act  of  1879,  ^^  "^^^^  ^^  amounts  which  were,  The  con- 
clusion of  the  master  was  that  Wilcox  had  a  valid  claim 
against  the  company  for  $5,526.78,  with  10  per  cent,  interest 
from  January  12,  1884;  but  that  he  hac}  no  lien  prior  to  that 
of  the  first  mortgage  bondholders.  On  the  6th  of  October, 
1884,  Wilcox  filed  exceptions  to  the  report. 

On  the  7th  of  October,  1884,  the  Mercantile  Trust  Com- 
pany was  duly  removed  from  its  office  as  trustee  under  the 
„  ,    ^  mortfi^afife,  and  William  S.  Hassall  of  Philadelphia, 

Sale  of  prop-  ^^'^j^        ^         '       -j.         1  -o  ^j 

erty.  was  appomted  trustee  m  its  place.     By  an  order 

of  the  court,  the  bill  was  dismissed  as  to  the  Mer- 
cantile Trust  Company,  and  Hassall,  as  trustee,  was  joined 
as  plaintiff  with  Wright ;  and  a  decree  was  entered  by  con- 
sent, on  the  20th  of  October,  1884,  providing  for  a  sale  of  the 
property  at  auction  by  the  trustee,  which  was  modified  by  a 
further  decree  made  December  10,  1884,  directing  the  sale  of 
the  property  free  from  all  liens,  for  a  sum  not  less  than 
$100,000,  which  sum,  it  was  stated,  would  cover  the  amount 
of  the  receiver's  certificates  and  of  the  claims  reported  by 
the  master.  The  sale  was  made,  and  the  property  was  pur- 
chased by  Wright  and  for  the  sum  of  $100,000.  On  the  19th 
of  May,  1885,  a  decree  was  made  confirming  the  sale  and 
allowing  certain  claims  as  liens  prior  tp  the  lien  of  the  mort- 
gage, and  among  them  the  claim  of  A.  W.  Wilcox,  for  the 
sum  of  $5,526.78,  with  interest  at  8  per  cent,  per  annum  from 
the  day  of  the  contracting  of  the  lien,  such  amount  to  be  paid 
after  the  payment  of  the  receiver's  certificates  and  before  any 
payment  to  the  bondholders.  On  the  i8th  of  June,  1885, 
^Hassal,  as  trustee,  appealed  to  this  court  from  such  decree, 
but  the  appeal  was  aismissed  as  to  all  the  claimants  but  Wil- 
cox.    Hassal  v.  Wilcox,  115  U.  S.  598. 

Although  the  statute  of  Texas  under  which  the  superior 
lien  of  Wilcox  is  claimed  was  passed  in  1879,  prior  to  the  raak- 
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ing  of  the  mortgage  in  1882,  and  although  Wilcox  brought 
his  suit  and  obtained  his  judgment  in  the  state 
court  prior  to  the  filing  of  the  present  bill,  we  do  TrMteein 
not  think  it  can  be  held  that  the  trustee  under  the  "o^J^J^  "** 
mortgage  or  the  bondholders  were  bound  by  that  jidvineBt. 
judgment  rendered  in  a  suit  to  which  they  were  not 
made  parties.  Althoug^h  they  had  a  right  to  intervene  in  that 
suit,  they  were  not  obliged  to  do  so,  nor  was  Wright  obliged 
to  prosecute  the  suit  which  he  brought  in  the  state  court. 
They  had  a  right  to  come  into  the  circuit  court  of  the  United 
States  to  contest  the  priority  of  Wilcox's  lien,  and,  as  his 
claim  originated  after  the  mortgage  was  made,  compel  him 
to  prove  affirmatively  in  that  court  the  existence  and  priority 
of  nis  lien,  under  the  statute  of  Texas.  He  undertook  to  do 
so,  but  the  master  reported  that  he  found,  from  the  evidence, 
that  the  note  on  which  the  judgment  was  predicated  included 
amounts  not  secured  by  a  lien  under  the  act  of  1879,  ^s  well 
as  amounts  for  which  a  lien  was  given  under  that  act ;  and 
that  Wilcox  had  no  lien  prior  to  the  first  mortgage  boiidhold- 
ers.  On  exceptions  by  Wilcox,  the  circuit  court  sustained 
his  exceptions,  and  awarded  him  a  lien  with  the  priority  he 
claimed,  for  the  full  amount  of  $5,526.78,  with  interest.  We 
do  not  think  the  evidence  before  the  master  sustained  the 
lien  for  the  whole  of  that  amount. 

One  of  the  exceptions  taken  by  Wilcox  to  the  master's  re- 

f)ort  was,  that  the  master  had,  by  his  finding,  nullified  the 
egal  force  and  effect  of  the  judgment  of  the  state  court. 
The  circuit  court  may  have  proceeded  on  that  ground,  in  its 
decree.  But  we  do  not  think  that  the  proceeding  in  the  state 
court  can  be  sustained  as  one  in  rem.  It  is  essential  to  such  a 
proceeding  that  there  should  at  least  be  constructive  notice,  by 
some  form  of  publication  or  advertisement,  to  adverse  claim- 
ants, to  appear  and  maintain  their  rights  before  a  judgment  in 
such  a  proceeding  can  operate  even  ?LSprijna  facie  evidence. 
Windsor  v,  McVeigh,  93  U.  S.  274,  278,  279.  In  the  present 
case,  no  notice,  either  personal  or  constructive,  was  provided 
for  by  the  Texas  statute,  or  was  given  to  the  other  lienholders. 
The  claim  of  Wilcox  was  presented  before  the  master  and 
the  circuit  court  as  a  claim  founded  wholly  on  his  judgment 
and  on  the  statute  of  Texas  and  not  as  a  claim  arising  on  the 
principle  adjudged  in  Union  Trust  Co.  v,  Morrison,  125  U. 
^-  59i»  33  Am.  &  Eng.  R.  Cas.  33,  or  that  acted  on  in  the  case 
of  Fosdick  V.  Schall,  99  U.  S.  235,  and  the  cases  which  fol- 
lowed it;  and  no  facts  are  shown  to  sustain  it  as  a  claim 
founded  on  anything  but  the  statute  of  Texas. 

The  appellant  claims  'that  the  evidence  before  the  master 
shows  that  only  $382.21  of  Wilcox's  claim  consists  of  items 
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for  which  the  statute  of  Texas  gives  a  lien.  But,  as  the  mas- 
ter, though  saying  that  the  note  included  amounts  for  which 
a  lien  was  given  under  the  act,  did  not  attempt  to  state  what 
was  the  total  of  such  amounts,  it  is  proper  that  the  decree 
should  be  reversed,  and  the  case  be  remanded  to  the  circuit 
court,  with  a  direction  to  allow  a  re-examination  of  the  claim 
of  Wilcox,  before  a  master,  on  the  same  and  further  proofs^ 
if  desired ;  and  it  is  so  ordered. 


Hardin  ei  aL 

V. 

lowA  Railway  &  Construction  Co.  et  aL 

(Iowa  Supreme  Courts  October  30,  1 889.) 

Promissory  Note — Authority  to  Execute — Meeting  of  Directors. — When  it 
appears  that  the  execution  of  a  promissory  note  was  expressly  authorized 
at  a  meeting  of  the  l)oard  of  directors,  it  must  \>e  presumed  that  the  direc- 
tors were  rightfully  in  session  in  the  absence  of  evidence  to  the  contraiy. 

Mortgage  of  Rolling  Stock — Title  of  Railway  Construction  Company.— If, 
by  the  contract  of  a  construction  company,  it  is  required  that  the  railroad 
should  be  finished  and  turned  over  to  the  railroad  company,  sufficient  title 
in  the  construction  company  is  shown  to  support  a  mortgage  of  rollings 
stock  executed  while  the  construction  company  was  in  possession  of  the 
road  and  operating  it,  and  before  the  road  was  turned  over  to  the  rail- 
road company. 

Promissory  Note— Stipulation  for  Attorney's  Fee— Ultra  Vires.— If  the 
board  of  directors  of  a  corporation  only  authorizes  the  president  and  secre- 
tary to  execute  a  promissory'  note  for  a  specified  sum  with!interest,  a  stipula- 
tion in  the  note  of  an  attorney's  fee  is  ultra  vires,  and  invalid. 

Deed  of  Trust — Order  of  Sale — Right  of  Way.— Where  it  appears  that  a 
deed  of  trust  of  real  estate  given  by  a  railway  construction  company  con- 
tains no  exception  of  the  right  of  way  of  the  railroad  company,  the  court 
is  not  authorized,  in  a  suit  to  foreclose  such  deed  of  trust,  to  except  the 
right  of  way  from  the  order  of  sale. 

Appeal  from  District  Court,  Hardin  County. 

Action  upon  a  promissory  note  executed  to  plaintiffs  by 
the  Iowa  Railway  and  Construction  Co.,  and  to  foreclose  car- 
tain  trust  deeds  of  real  estate  and  a  chattel  mortgage  of  roll- 
ing stock,  and  other  securities  held  by  the  plaintiffs  as  col- 
lateral  for  the  note.  The  court  rendered  a  decree  in  favor  of 
the  plaintiffs  ordering  a  sale  of  the  property  and  both  parties 
appealed  therefrom. 

//.  5.  A^///"  for  plaintiffs. 

Johfi  Porter  and  C.  E,  Albrook  for  defendants. 
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RoTHROCK,  J. —  I.  The  appeal  of  the  defendants  will  first 
be  considered.     They  complain  that  a  motion  for  a  continu- 
ance made  by  defendants  was  improperly  and  er- 
roneously overruled  by  the  court.     This  objection  ^^u^^iInM* 
it  appears  to  us,  cannot  be  sustained.     The  contin- 
uance was  asked  to  enable  the  defendants  to  take  additional 
evidence.     The  record  shows  that  the  court  was  authorized 
in  holding  that  ample  time  had  been  given  for  that  purpose. 

2.  Next  it  is  claimed  that  the  court  erred  in  suppressing 
certain  depositions  of  witnesses  taken  by  the  defendants. 
These  depositions  were  taken  upon  notice  tnat  was  Admi«dbiuty 
both  insufficient,  as  having  been  served  upon  a  clerk  of  depoit. 
or  employe  of  plaintiffs,  and  as  not  having  been  **«»■• 
served  a  sufficient  time  before  the  depositions  were  taken. 
On  this  objection,  as  well  as  upon  the  question  as  to  the  con- 
tinuance, we  are  invited  to  a  perusal  of  a  number  of  affidavits 
of  counsel  as  to  oral  agreements  and  understandings  between 
them  touching  the  taking  of  the  evidence  and  the  manage- 
ment of  the  case.  It  is  scarcely  necessary  to  say  that  these 
affidavits  must  be  disregarded,  at  least  so  far  as  they  are  in 
conflict.     Code,  S  213. 

3.  Both  of  the  defendants  are  corporations,  and,  as  the  names 
indicate,  they  are  railroad  companies.  As  is  usual  when  the 
building  of  a  railroad  is  in  contemplation,  two  companies  were 
formed.  One  was  the  railroad  company  proper  ;  that  is,  the 
projector  of  the  enterprise.  The  other  was  the  railroad  con- 
struction  company.  The  construction  company  undertook 
to  build  the  railroad  for  a  certain  amount  of  tne  stock  and 
bonds  of  the  railroad  company.  But  stock  and  bonds  are  not 
in  and  of  themselves  available  for  procuring  right  of  way 
and  iron,  and  making  roadbed,  and  building  bridges,  and 
furnishing  materials  necessary  to  construct  a  railroad.  It  re- 
quires money.  The  plaintiffs  are  bankers,  and  they  advanced 
money  to  the  construction  company,  and  it  gave  the  note  in 
suit  for  the  money,  and  also  ^ave,  or  caused  to  be  given,  the 
securities  now  sought  to  be  foreclosed. 

Among  other  objections  raised  by  defendants  to  the  decree, 
it  is  claimed  that  the  president  and  secretary  were  not  au- 
thorized  to  execute  the  note.     This  claim  is  not 
well  founded.     It  appears  that  the  execution  of  the  t^l^^^^IJ^ 
note  was  expressly  authorized  at  a  meeting  of  the 
board  of  directors  of  the  corporation.     It  is  claimed  that  it 
does  not  appear  that  there  was  any  notice  to  the  directors 
that  a  meeting  would  be  held.     If  this  was  material,  it  was 
for  the  defendants  to  show  that  there  was  no  notice.     The 
record  shows  that  they  met  and  took  official  action,  and  it 
should  be  presumed  that  they  were  rightfully  in  session. 
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The  chattel  mortgage  given  as  security  for  the  debt  was 
upon  certain  rolling  stock  or  cars.     It  is  claimed  the  mort- 
gage is  void  because  the  rolling  stock  was  not  the 
Hn'^tociT'      property  of  the  construction  company  when  the 
^^  mortgage  was  executed.     We  do  not  think  this 

claim  is  well  founded.  The  contract  between  the  compa- 
nies required  that  the  road  should  be  finished,  and  turned 
over  to  the  railroad  company.  The  evidence  shows  that  the 
title  to  the  property  had  not  passed.  The  construction  com- 
pany was  in  possession  of  the  road,  and  operating  it,  when 
the  morto;age  was  given.  We  discover  no  ground  for  re- 
versing the  decree  upon  the  defendants'  appeal. 

4.  The  plaintiffs  complain  of  the  decree  because  the  court 
refused  to  allow  an  attorney's  fee  for  the  collection  of  the  note. 

It  contained  a  stipulation  for  an  attorney's  fee  if 
?!?*  tt*"**" ,  collected  by  an  attorney,  by  suit  or  otherwise. 
vtr%  orney  1  ^^^  learned  judge  who  presided  at  the  hearing 
must  have  been  of  opinion  that  the  president  and 
secretary  of  the  company  who  executed  the  note  were  not 
authorized  to  contract  for  an  attorney's  fee.  The  authority 
given  by  the  board  of  directors  to  execute  the  note  was  in 
these  words:  **  Eldora,  Iowa,  December  30th,  1884.  Moved 
by  Moorman  that  the  president  and  secretary  of  the  compa- 
ny be,  and  they  are  hereby,  authorized  to  execute  to  the  City 
Bank,  or  C.  Hardin  &  Sons,  of  Eldora,  this  company's  note 
for  $9,000,  and  a  chattel  mortgage  upon  the  rolling  stock  of 
this  company,  to  secure  payment  of  the  same  due  March  ist, 
1885,  at  10  per  cent,  interest,  being  for  advances  heretofore 
made,  with  interest,  as  well  as  for  a  $1,000  additional  to  be 
advanced.  Motion  carried."  This  was  an  explicit  direction 
to  execute  a  note  for  $9,000  and  interest,  and  no  more.  The 
company  did  not,  by  any  official  action,  authorize  the  execu- 
tion of  a  note  in  any  amount  exceeding  said  sum  in  any 
event.  We  think  the  court  correctly  held  that  the  measure 
of  liability  was  $9,000  and  interest. 

5.  In  providing  for  the  sale  of  the  property  under  the  de- 
cree, the  court  made  the  following  order,  and  entered  it  as 

part  of  the  decree :  "  The  sale  of  any  real  estate 
Exception  of  under  this  decree  shall  be  made  subject  to  the  right 
fromoldlr^'of  ^^  way  of  the  Chicago,  Iowa  &  Dakota  Railway 
gale.  Company,  100  feet  in  width,  so  far  as  such  prem- 

ises are  now  occupied  and  used  for  the  purpose  of 
such  right  of  way  :  and  defendant  shall  have  the  right,  if  they  so 
elect,  to  determine  the  order  in  which  the  several  items  of 
property  hereinbefore  referred  to  shall  be  offered  for  sale. 
To  all  which  both  parties  except.  It  is  urged  that  the  or- 
der, in  so  far  as  it  provided  for  a  sale  subject  to  the  right  of 
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way  of  the  defendant,  the  Chicago,  Iowa  &  Dakota  Railroad 
Company,  is  erroneous.  It  appears  to  be  conceded  that  the 
railroad  runs  across  some  of  the  tracts  of  land  against  which 
the  decree  operates ;  but  in  the  deeds  for  the  land,  and  the 
trust  created  therein,  no  exception  is  made,  and  there  is  noth- 
ing in  the  record  from  which  it  can  be  ascertained  why  this 
order  was  made.  We  do  not  think  the  court  was  authorized 
from  the  record  and  evidence,  to  make  the  order  complained 
of.  If  the  railroad  company  held  its  right  of  way  by  a  title 
superior  to  the  trust  deeds,  it  should  have  made  some  show- 
ing of  that  fact.  So  far  as  appears  from  this  record,  it  has 
no  right  of  way  through  the  lands.  That  part  of  the  above 
order  which  gives  the  defendants  the  right  to  elect  as  to  the 
order  of  sale  of  the  property  will  be  affirmed,  and  as  to  the 
order  excepting  the  right  of  way  from  the  foreclosure  sale 
the  decree  will  be  reversed.  In  all  other  respects  the  cause 
will  be  affirmed. 


United  States  Trust  Co. 

^• 
Wabash  Western  R.  Co. 

(U.  S.  Circuit  Court,  S.  J?,  Iowa,   W.  Z>.,  March  Term,  1889.) 

Mortgage  of  Rolling  Stock — Designation  of  Stock  Belonging  to  Division  of 
Railroad. — Where  the  mortgagor  of  the  rolling  stock  of  a  certain  division 
of  the  railroad  covenants  to  designate  in  a  certain  manner  as  belonging  to 
that  division,  such  proportion  of  the  whole  rolling  stock  owned  by  it  as 
the  division  bears  to  the  entire  railway,  such  mortgage  only  covers  the  •■oil- 
ing stock  which  is  designated  as  belonging  to  the  division  named,  although 
the  mortgagor  has  failed  to  designate  the  quantity  covenanted  for. 

Same — Lien — Obliteration  of  Designation. — Where  rolling  stock  was  pur- 
chased for,  and  designated  as  belonging  to  a  certain  division  of  the  railroad 
the  lien  of  a  mortgage  upon  that  division  attaches  to  such  rolling  stock, 
if  the  rolling  stock  may  otherwise  be  traced,  although  the  designation  is 
subsequently  obliterated,  as  against  the  mortgagor,  or  purchasers  at  a  sale 
under  a  subsequent  mortgage  of  the  entire  railway  who  take  with  notice  of 
the  first  mortgage. 

In  Equity.  Supplemental  bill  to  determine  what  rolling 
stock  belongs  to  the  Omaha  Division  of  the  Wabash,  St. 


398        UNITED   STATES  T.   CO.  V.  WABASH    W.   R.   CO.      [VOL.  40 

Louis  &  Pacific  Railway.     On  exceptions  to  master's  report. 
Theodore  Sheldon  for  petitioner. 
H,  5.  Priest  for  defendant. 

Shiras,  J. — On  the  15th  of  February,  1879,  the  St.  Louis, 
Kansas  City&  Northern  Railway  Company  executed  a  mort- 
Firu  %^%^  ^^  ^^  United  States  Trust  Company  on  the 

**  *  Hne  of  railway  extending  from  Council  6luffs,  Iowa, 

to  Pattonsbure^,  Mo.,  which  was  then  about  to  be  constructed ; 
and  which,  wnen  built,  was  known  as  the  Omaha  Division, 
and  which  formed  part  of  the  system  of  lines  consolidated 
under  the  name  of  the  Wabash,  St.  Louis  &  Pacific  Railway. 
By  its  terms  the  mortgage  was  to  cover  the  rolling  stock  be- 
longing  thereto  ;  and  lor  the  purpose  of  designating  the  same 
and  distinguishing  it  from  the  rolling  stock  appurtenant  to 
the  main  hne  and  other  branches  of  the  road,  it  was  provided 
in  the  mortgage  "  that  the  party  of  the  first  part  will  mark  in 
some  substantial  manner  all  engines  and  cars  of  each  and  ev- 
ery class  hereafter  purchased  by  it,  with  the  words  *  Omaha 
Division,'  until  such  time  as  the  engines  and  cars  so  purchased 
and  marked  shall  bear  the  same  proportion  to  the-  number  of 
miles  of  railroad  hereby  mortgaged  and  conveyed  that  the 
whole  number  of  engines  and  cars  of  each  and  every  class 
now  owned  by  the  party  of  the  first  part  bears  to  the  whole 
number  of  miles  now  owned  by  it.  And  the  party  of  the  first 
part  further  agrees  that  it  will  hereafter  at  all  times  keep  the 
rolling  stock  designated  as  belonging  to  the  railroad  hereby 
conveyed  equal  in  value  and  amount  per  mile  to  the  amount 
of  rolling  stock  per  mile  on  the  entire  line  or  lines  of  railroad 
owned  by  said  party  of  the  first  part,  its  successors  and  as- 
signs.** On  the  istday  of  June,  1880,  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company  executed  a  mortgage  covering 
the  several  lines  operated  by  that  company,  and  including  the 
line  known  as  the  "  Omaha  Division.'*  A  bill  for  the  fore- 
closure of  this  mortgage  was  brought,  and  also  one  for  the 
foreclosure  of  the  mortgage  first  above  mentioned.  Messrs. 
Humphrey  &  Tutt  were  appointed  receivers  in  the  first  named 
foreclosure,  and  Thomas  McKissock  in  the  latter,  and  under 
the  authority  of  the  courts  a  temporary  arrangement  was 
made  between  the  receivers  regarding  the  use  01  the  rolling 
stock,  under  which  the  several  lines  have  been  operateo! 
Decrees  of  foreclosure  in  the  several  proceedings  ':ave  been 
entered,  and  the  present  proceedings  have  been  instituted  for 
the  purpose  of  determining  finally  what  rolling  stock  is  ap- 
purtenant to  the  Omaha  Division,  in  such  sense  that  the  mort- 
gage of  February  15,  1879,  became  a  lien  thereon  paramount 
to  the  lien  of  the  general  mortgage  of  June  i,  1880.    The  is- 
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sue  was  referred  to  the  master,  and  he  has  reported  his  find- 
ings thereon.  Both  parties  excepting  to  the  report,  the  case 
is  now  before  the  court  upon  such  exceptions. 

The  findings  of  the  master  show  that  the  covenant  in  the 
mortgage,  that  the  mortgagor  would  equip  the  Omaha  Di- 
vision with  rolling  stock  proportionately  equivalent 
in  amount  to  that  used  upon  the  other  portions  of  J^g^"*t*^u. 
the  system,  has  not  been  performed,  and  it  is  claimed  ug  »tock. 
on  behalf  of  the  present  purchasers  that  the  defi- 
ciency-should be  made  good  by  assigning  a  sufficient  number 
of  cars  out  of  the  general  equipment  of  tne  Wabash,  St.  Louis 
&  Pacific  Railway  to  make  the  equipment  equal  to  what  it 
would  have  been  had  the  covenant  been  performed.  If  this 
were  done,  the  cars  so  taken  would  reduce  to  that  extent  the 
security  of  other  mortgagees,  who  are  not  in  fault.  If  no 
other  mterests  were  involved,  save  those  of  the  mortgager 
and  the  mortgagees  of  the  Omaha  Division,  it  might  be  that 
specific  performance  of  the  covenant  in  this  particular  could 
be  decreed,  but  whether  the  decree  would  be  for  the  assign- 
ment of  specific  rolling  stock  already  in  the  possession  of  the 
company  or  for  the  purchase  of  other  stock  would  be  an  open 
question,  and  it  is  doubtful  whether  a  court  of  equity  would 
undertake  to  give  relief  in  this  form.  But  however  this  may 
be,  it  is  clear  that  when  the  question  is  presented,  as  it  now 
is,  upon  this  record,  the  court  is  not  justified  in  attempting  to 
enforce  the  covenant  in  the  manner  indicated.  The  liens  of 
other  mortgages  have  attached  to  the  equipment  in  question 
and  the  court  is  not  justified  in  attempting  to  displace  or  de- 
feat these  liens,  in  order  to  make  good  to  the  mortgagees  of 
the  Omaha  Division  the  loss  resulting  from  the  breach  of  the 
covenant  in  their  mortgage.  Practically  it  is  a  question  of 
lien,  and  the  mortgagees  under  the  latter  mortgage  are  enti- 
tled to  assert  a  claim  only  to  such  rolling  stock  as  in  fact  be- 
came subject  to  the  lien  of  the  mortgage  of  February  15, 
187^. 

The  master  in  his  report  has  set  forth  the  number  of  engines 
and  cars  which  were  purchased  for  the  Omaha  Division  as 
provided  in  the  mortgage  and  which  were  designated  as 
therein  provided.  When  so  purchased  and  designated  the 
lien  of  the  mortgage  attached  thereto  as  a  prior  lien,  and  un- 
der the  foreclosure  of  the  mortgage  and  the  sale  based  thereon 
the  title  to  this*  rolling  stock  passed  to  the  purchasers  at  such 
sale.  On  behalf  of  the  Wabash  Western  Railway  Company, 
which  holds  title  under  the  foreclosure  of  the  mortgage  of 
June  I,  1880,  it  is  claimed  that  as  a  purchaser  at  such  sale,  this 
company  has  the  title  to  all  the  engines  and  cars  which  did 
not  at  the  date  of  the  sale  have  upon  them  the  words  **  Omaha 


40O  UNITED  STATES  T.  CO.  V,  WABASH  W.  R.  CO.      [VOL.  40 

Division."     The  evidence  shows  that,  in  the  lapse  of  time  and 
by  various  means,  the  words  "  Omaha  Division"  originally 

E laced  upon  the  rolling  stock  purchased  for  that  division  had 
een  removed  or  lost  from  many  of  these  engines  and  cars, 
and  it  is  now  contended  that  thereby  such  rolling  stock  be- 
came intermingled  with  the  general  equipment  of  the  Wabash, 
St.  Louis  &  Pacific  Railwav  Company,  and  the  lien  of  the 
mortgagees  of  the  Omaha  Division  was  destroyed  as  against 
the  purchaser  at  the  foreclosure  sale  of  the  mortgage  of  June 
I,  1880.  It  was  unquestionably  the  duty  of  the  mortgagor, 
under  the  provisions  of  the  mortgage  of  February  15,  1879,  ^^ 
keep  the  rolling  stock  purchased  for  the  Omaha  Division 
properly  marked  and  designated.  If,  while  the  engines  and 
cars  were  in  its  possession,  it  caused  or  permitted  the  desig- 
nating marks  to  be  removed  or  obliterated,  such 
ObittAratioB  neglect  of  duty  on  its  part  would  not  have  the  eflFect 
uon******"  ^^  releasing  the  lien  of  the  mortgage  as  between  the 
mortgagor  and  the  mortgagees.  It  will  also  be 
borne  in  mind  that  other  means  of  identification  of  this  rolling 
stock  existed,  as  the  same  could  be  traced  by  the  numbers 
thereof,  and  by  the  fact  of  its  general  use  upon  the  line  of  the 
Omaha  Division.  The  lien  of  the  mortgage  of  February  15, 
1879,  having  once  attached  to  the  rolling  stock  by  its  purchase 
for  the  Omaha  Division  and  by  its  proper  designation,  would 
not  be  destroyed  as  against  the  mortgagor  or  those  in  privity 
with  it,  by  reason  of  tne  fact  that  the  mortgagor  had  permit- 
ted the  marks  to  be  obliterated  upon  such  rolling  stock. 
What  the  rights  of  one  who  should  nave  purchased  one  or 
more  of  these  cars  at  a  public  sale  thereof  might  be  held  to 
be  it  is  not  necessary  to  consider.  The  title  represented  by 
the  Wabash  Western  Railway  Company  is  based  upon  the 
lien  of  the  mortgage  of  June  I,  18&0.  The  sale  under  the 
foreclosure  of  that  mortgage  was  not  of  any  specific  cars,  but 
of  the  line  of  railway  and  the  rolling  stock  appurtenant  thereto. 
When  this  sale  took  place,  the  purchasing  committee,  who 
bought  in  the  property,  knew  of  the  existence  of  the  mortgage 
on  the  Omaha  Division  and  of  the  lien  created  by  that  mort- 
gage on  the  rolling  stock  appurtenant  thereto,  and  the  record 
showed  that  there  would  have  to  be  an  apportionment  of  the 
rolling  stock  among  the  several  branches.  It  cannot  be  suc- 
cessfully maintained,  under  the  peculiar  facts  of  this  case, 
that  the  purchasing  committee  were  innocent  purchasers  for 
value  of  the  rolling  stock  in  question,  and  as  such  took  the 
same  free  from  the  lien  of  the  mortgage  of  February  15, 1879. 
The  finding  of  the  master,  therefore,  that  the  petitioner  is  en- 
titled to  claim  the  engines  and  cars  which  were  purchased  for 
the  Omaha  Division  and  placed  thereon  with  the  proper  des- 
ignating marks  is  sustained.  / 
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Part  of  such  rolling  stock  has  already  been  delivered  to  the 
receiver  for  the  Omaha  Division.  Such  portion  thereof  as 
has  not  been  so  delivered,  should  forthwitn  be  transferred  to 
the  Omaha  &  St.  Louis  Railway  Company.  If,  as  is  asserted, 
any  one  or  more  of  these  engines  and  cars  have  been  de- 
stroyed, such  fact,  of  course,  excuses  the  delivery  thereof  in 
kind.  Whether  a  claim  for  damages  for  such  destruction  ex- 
ists is  not  adjudicated,  not  being  now  in  issue.  What  the 
Omaha  &  St.  Louis  Railway  Company  is  now  entitled  to  is  a 
decree  declaring  specifically  the  rolling  stock  which  was  cov- 
ered by  the  lien  of  the  mortgage  of  February  15,  1879,  ^^^ 
declarmg  that  company,  as  the  purchaser  at  the  foreclosure 
sale,  to  be  the  owner  thereof,  ana  entitled  to  demand  and  re- 
ceive  possession  thereof  wherever  said  rolling  stock  may  be 
found,  and  further  directing  the  Wabash  Western  Railway 
Company  to  deliver  to  said  Omaha  &  St.  Louis  Railway  Com- 

E any  all  of  the  named  engines,  cars,  or  rolling  stock  which  may 
e  now|or  may  hereafter  come  into  its  possession  or  under  its 
controL 
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(U',  S,  Circuit  Courts  Southern  District,  New  York,  October  10,  1889.) 

Income  Mortgages— Interest— Deduction  of  Operating  Expenses  from  Re" 
ceipts— New  Lines.— Where  the  grantihg  clause  of  a  railway  income  mort- 
gage subjecting  to  the  lien  the  "  fine  of  railroad  belonging  or  hereafter  to  be- 
long "  to  the  mortgagor,  is  qualified  by  a  description  of  the  line  which  fol- 
lows  it.  and  the  directors  are  requireci  to  set  apart  for  payment  of  the  in- 
terest on  the  income  mortgage  bonds,  the  net  incomefderived  from  the  road 
after  deducting  operating  expenses  and  betterments  requisite  to  maintain 
the  line  of  railroad  in  first  class  condition,  the  mortgage  security  is  limited 
to  the  roads  then  belonging  or  thereafter  to  belong  to  the  railroad  company 
within  the  /^rw/>f/ specified,  and  the  directors  cannot  deduct  from  the  fund 
for  the  payment  of  the  interest,  operating  and  other  expenses  in  connection 
with  new  lines  acquired  by  the  company. 

Same — Resolution  that  no  Interest  Earned— Validity. — When  a  railway  in- 
come mortgage  provides  that  the  board  of  directors  shall  deduct  from  the 
gross  income,  the  necessary  operating  expenses  and  betterments  required 
to  maintain  the  road  in  first  class  condition,  and  declares  that  if  the  board 
of  directors  shall  adjudge  that  no  net  income  has  been  realized  during  the 

40  A.  &  E.  R.  Cas.— 2r. 
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year  applicable  to  the  payment  of  interest  on  the  mortgage  bonds,  they 
shall  thereupon  enter  a  resolution  to  that  eifect,  on  the  journal  of  their  pro- 
ceedings, and  the  adjudication  shall  be  fmal  and  conclusive  as  an  award, 
and  shall  operate  as  a  bar  against  any  demand  by  any  bondholder  for  in- 
terest for  that  year,  the  bondholders  are  entitled  to  have  an  honest  effort 
on  the  part  of  the  directors  to  ascertain  the  net  earnings  of  the  railroad, 
and  the  mere  passing  of  a  resolution  that  no  income  has  been  earned  with- 
out-an  attempt  to  ascertain  the  fact,  is  not  a  compliance  with  the  terms  of 
the  contract. 

Same — Averment  of  Fraud — Decree. — Where  a  suit  is  brought  at  the  in- 
stance of  income  mortgage  bondholders,  alleging  that  the  board  of  direc- 
tors of  the^orporation  has  fraudulently  failed  to  set  apart  the  net  earnings 
of  the  road  for  the  payment  of  interest,  no  relief  can  be  had  in  such  action 
if  the  complainant  fails  to  show  fraud  on  the  part  of  *  the  directors,  even 
though  it  appears  that  the  directors  had  erroneously  diverted  the  income 
to  other  purposes. 

Bill  in  equity  for  an  account. 
/oAn  W.  Wcedior  complainant. 
Austen  G,  Fox  for  defendant. 

Wallace,  J. — The  cause  has  been  brought  to  hearing  upon 
biH  and  answer,  with  a  stipulation  admitting  that  the  com- 
plainant's title  to  the  bonds  which  are  the  founda- 
CMeiUtod.  ^j^^  ^£  jjjg  claim  is  to  be  deemed  as  established  by 
the  pleadings.  The  complainant  is  the  owner  of  certain  in- 
come bonds  secured  by  a  mortgage  executed  in  1877  by  the 
defendant,  pledging  the  net  earnings  of  its  line  of  railway  for 
the  payment  of  interest.  The  mortgage  includes  **  all  and 
singular  the  line  of  railways  belonging  or  hereafter  to  belong 
to  the  party  of  the  first  part,  and  extending  from  Chicago, 
Cook  county,  111.,  through  the  counties  of  Will,  Kankakee, 
Iroquois,  and  Vermillion,  to  the  city  of  Danville,  together 
with  a  branch  from  Bismarck's  Junction  easterly  through 
Warren  and  Fountain  counties,  I nd.,  to  Snoddys  Mills,  and 
its  equipments  and  appendas^es,  and  the  net  income  thereof.** 
The  bonds  are  conditioned  for  the  payment  of  such  interest 
on  the  principal,  not  to  exceed  7  per  cent,  for  any  one  year, 
as  shall  be  declared  and  fixed  by  the  board  of  directors  in  each 
year  in  accordance  with  the  mortgage.  The  mortgage  pro- 
vides that  in  each  year  during  the  currency  of  the  bonds,  be- 
ginning with  the  year  1878,  the  board  of  directors  shall  in  the 
month  of  October  ascertain,  fix,  and  declare  what  amount  of 
net  earnings  has  been  made  during  the  preceding  fiscal  year 
ending  the  ist  day  of  September,  and  is  justly  applicable  to 
the  payment  of  interest  on  such  issue  of  income  bonds ;  and 
in  such  ascertainment  of  net  earnings  there  shall  be  deducted 
from  the  gross  income  all  operating  expenses,  taxes,  insur- 
ance, liability  for  either  interest  or  sinking  fund  on  any  of  the 
existing  bonds  of  the  company,  necessary  rentals,  and  pur- 
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chase  or  hire  of  equipments,  together  with  such  expenditures 
for  renewals,  repairs,  and  betterments  as  may  be  proper  and 
requisite  to  maintain  the  line  of  railroad  and  its  appendages 
in  a  first  class  condition  for  effective  service ;  and  tnat,  after 
deducting  all  such  payments,  expenses,  and  liabilities  from 
the  amount  of  gross  income  received  during  the  year,  the 
board  of  directors  shall  thereupon  fix,  establish,  andf  adjudge 
whether  any,  and,  if  so,  how  much,  net  income  exists  which 
is  applicable  to  the  pavment  of.  interest  on  the  said  is- 
sue of  incotie  bonds.  Xne  mortgage  further  provides  that 
if  on  such  ascertainment  the  board  of  directors  adjudge  that 
no  net  income  has  been  realized  during  the  year  applicable 
to  such  interest  payment,  they  shall  thereupon  enter  a  re- 
solve to  that  effect  on  the  journal  of  their  proceedings,  and 
the  adjudication  shall  be  final  and  conclusive  as  an  award, 
and  shall  operate  as  a  perpetual  bar  against  any  claim  or  de- 
mand of  any  holder  of  such  income  bonds  for  the  payment  of 
interest  for  such  year ;  and  that,  if  the  said  board  shall,  on 
such  ascertainment  of  net  earnings,  adjudge  that  a  specific 
sum  is  available  out  of  the  net  earnings  for  such  interest  pay- 
ment,  then  a  resolve  shall  be  entered  in  their  minute  of  pro- 
ceedings in  the  nature  of  a  final  and  conclusive  award,  fixing 
and  declaring  what  ascertained  sum  is  properly  available  out 
of  that  year's  net  earnings  for  the  payment  of  interest  on  such 
income  bonds,  and  the  payment  or  rate  of  interest  to  be  al- 
lowed and  paid.  The  mortgage  further  provides  that  no 
right  of  action  shall  exist  in  favor  of  any  holder  of  such  in- 
come bonds  for  any  alleged  liability  for  interest,  until  the 
same  shall  first  be  adjudged  and  awarded  as  aforesaid.  The 
bill  alleges  that  prior  to  September  i,  1883,  interest  on  the 
bonds  had  been  ascertained  and  declared  by  the  board  of  di- 
rectors, and  duly  paid  to  the  holders  of  the  bonds  ;  but  that 
thereafter  the  defendants  and  its  officers  and  board  of  direc- 
tors conspired  to  fraudulently  compel  the  complainant  and 
other  holders  of  said  income  bonds  to  surrencfer  the  same, 
and  exchange  them  for  consol  bonds  subsequently  created, 
and  to  fraudulently  withhold  at  first  a  portion  and  then  the 
whole  of  the  net  earnings  which  were  properly  payable  upon 
said  bonds ;  and  with  a  view  to  carrying  this  evil  design  mto 
effect  they  willfully,  maliciously,  and  fraudulently  failed  to 
make  any  true  ascertainment  in  the  month  of  October,  1884, 
or  in  the  month  of  October,  1885,  of  the  net  earnings  for  the 
preceding  fiscal  year,  and  willfully  made  a  fictitious,  false, 
and  fraudulent  ascertainment  of  the  same,  whereby  they 
sought  to  make  it  appear  that  nothing  had  been  earned  on 
account  of  such  interest ;  and  that  the  officers  and  board  oj 
directors  well  knew  at  the  time  of  each  of  said  pretended  as- 
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certainments  that  the  net  earnings,  if  the  same  had  been  ascer- 
tained in  the  manner  prescribed  by  the  mortgage,  were  more 
than  sufficient  tq  have  paid  7  per  cent,  interest  upon  the 
principal  of  said  bonds.  The  bill  then  sets  out  what  devices 
were  resorted  to  by  the  board  of  directors  to  cover  up  and 
defraud  the  holders  of  income  bonds  out  of  the  net  earnings 
properly  applicable  to  interest  thereon — among  others,  the 
mingling  of  the  accounts  of  the  division  of  the  railway  cov- 
ered by  the  mortgage  with  the  accounts  of  consolidated,  con- 
structed, and  leased  lines  acquired  by  the  defendant  after  the 
execution  of  the  mortgagee,  including  charges  for  additional 
equipment  for  the  new  hnes.  The  answer  fully  meets  and 
denies  all  the  averments  of  fraud  and  conspiracy,  but  it  ad- 
mits  that  separate  accounts  have  not  been  kept  by  the  de- 
fendant of  the  net  earnings  of  the  original  lines;  that  the  ac- 
counts of  the  earnings  and  expenses  of  these  lines  and  those 
subsequently  acquired  have  been  mingled  together ;  and  that 
the  board  01  directors  did  not  attempt  to  make  any  ascertain- 
ment in  1884  or  1885  of  the  net  earmngs  of  the  onginal  lines. 
It  appears  by  the  bill  and  answer  that  the  new  lines  built,  ac- 
quired, or  leased  by  the  defendant  embrace  a  large  mileage, 
and  have  cost  the  defendant  a  large  sum  of  money ;  and  that 
in  June,  1884,  the  defendant  issued  consol  bonds  bearing  in- 
terest at  6  per  cent,  per  annum,  secured  by  a  mortgage  upon 
its  property,  which  have  been  used  in  part  to  pay  for  the  new 
lines  and  their  eauipment,  and  has  used  part  of  its  earnings 
to  pay  interest  thereon.  The  bill  prays  ^for  an  accounting, 
and  a  decree  for  the  payment  of  what  is  ascertained  to  be  due 
from  the  defendant. 

When  the  case  was  before  the  court  on  a  former  occasion 
upon  a  demurrer  for  want  of  equity,  and  alleging  that  the 
trustee  named  in  the  income  mortgage  was  a  necessary  party, 
the  demurrer  was  overruled  by  Judge  Wheeler  (30  Fed. 
Rep.  397).  The  questions  then  considered  and  decided  ad- 
versely to  the  defendant  cannot  be  appropriately  reconsid- 
ered now.  It  must  be  held,  therefore,  tor  present  purposes, 
that  the  complainant  is  entitled  to  the  rehef  sougnt,  unless 
the  material  averments  of  the  bill  are  sufficiently  met  and  de- 
nied by  the  answer. 

Under  the  terms  of  the  income  mortgage  it  was  the  duty 
of  the  defendant  to  keep  an  account  of  the  earnings,  expenses, 
and  net  income  of  the  lines  included  in  the  mort- 
DedvetioBof  gage,  as  distinct  from  those  subsequently  acquired. 
operaUnfMw  ^^^  granting  clause  in  the  mortgage  subjecting  to 
iineB.  the  lien  the  **  line  of  railway  belonging  or  hereafter 

to  belong"  to  the  defendant  is  qualified  bv  the  de- 
scription  of  the  line  which  follows  it ;  and  the  words  *'  here- 
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after  to  belong  **  refer  to  such  lines  between  the  specified  ter- 
mini as  the  company  did  not  then  own — like  the  road  from 
Chicago  to  Dalton  then  leased  by  the  company,  and  consti- 
tuting the  link  by  which  its  line  of  railway  extended  from 
Chicago  to  Danville.  If  the  mortg^age  provides  expressly  or 
by  implication  that  the  board  of  directors  are  to  set  apart  the 
income  of  the  railway  lines  particularly  described  for  the  pay- 
ment of  the  maturing  interest  upon  the  bonds,  the  bondhold- 
ers are  entitled  to  that  income ;  and  their  pledge  is  not  to  be 
transmuted  from  one  upon  the  earnings  of  a  particular  line 
of  railway  to  one  upon  the  earnings  ofa  system  of  which  the 
line  may  be  a  part.  This  would  dilute  their  security  upon  a 
designated  fund  into  a  nebulous  lien  upon  the  profits  oi  such 
new  enterprises  as  the  corporation  might  see  fit  to  undertake. 
The  terms  of  the  mortgage  are  that  in  ascertaining  net  earn- 
ings there  is  to  be  deducted  from  gross  income  expendi- 
tures  or  liabilities  for  ordinary  expenses,  interest,  or  sinking 
fund  requirements,  and  for  renewals,  repairs,  and  betterments 
requisite  to  maintain  the  line  of  railroad  in  a  first-class  condi- 
tion. All  this  detail  of  specification  would  be  unnecessary  if 
the  mortgage  were  not  intended  to  define  carefully  what  ex- 
penses and  liabilities  may  be  treated  as  an  offset  to  gross  in- 
come, and  limit  the  offset  to  those  incurred  in  the  operation 
and  improvement  of  the  particular  lines  described.  Within 
this  limitation  the  amount  that  may  be  appropriated*  for  the 
specified  objects,  and  the  manner  in  which  the  railway  lines 
may  be  managed,  are  matters  resting  exclusively  in  tne  dis- 
cretion and  good  faith  of  the  directors. 

An  income  railway  mortgage,  although  it  is  a  pledge  of 
tangible  property  for  the  payment  of  the  principal  sum,  is, 
as  a  security  for  the  payment  of  interest,  but  little  more  than 
the  pledge  of  the  good  faith  of  the  company  in  managing  its 
lines.  It  necessarily  contemplates  that  such  improvements 
as  seem  necessary  to  the  efficient  use  and  operation  of  such 
property,  and  such  alterations  in  the  corpus  as  appear  desirable, 
are  to  be  made,  at  the  discretion  of  the  directors ;  and  unless 
it  contains  some  limitations  upon  the  powers  of  the  directors, 
express  or  implied,  the  right  of  the  company  to  conduct  its 
operations  as  it  may  see  fit,  subject  only  to  the  conditions  of 
its  organic  law,  is  unqualified ;  and  consequently  the  com 
pany  can  lawfully  extend  its  lines,  acquire  new  ones,  dis- 
continue old  ones,  and  thus  essentially  change  the  earning 
capacity  of  the  property.  It  is  important,  therefore,  that  any 
limitations  upon  the  general  powers  of  the  directors,  intended 
to  define  the  boundaries  of  tneir  discretion,  should  be  given 
due  effect  if  such  a  mortgage  is  to  afford  any  substantial  se- 
curity to  bondholders  for  the  payment  of  their  interest ;  and 
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if  these  are  found  in  the  instrument  they  should  not  be  nulli- 
fied by  a  latitudinarian  interpretation  calculated  to  relegate 
bondholders  to  the  position  of  stockholders.  They  are  not 
stockholders ;  but  creditors,  who  contract  upon  the  assurance 
that  the  income  fund  upon  which  they  rely  when  they  pur- 
chase the  bonds  is  to  continue  to  exist  dunng  the  life  of  the 
mortgage.  When  the  mortgage  implies  that  the  income  fund 
is  to  consist  of  the  profit  of  the  future  transactions  of  the 
company  from  all  sources,  as  may  be  the  case  when  the  prop- 
erty  pledged  to  the  fund  includes  not  only  what  is  owned  by 
the  company  at  the  time  of  the  execution  of  the  instrument, 
but  also  all  that  may  be  thereafter  owned  or  acquired  by  the 
company,  the  bondholders  cannot  complain  if,  when  the  in- 
terest periods  occur,  it  is  found  that  the  profits  which  would 
have  been  made  by  operating  the  original  lines  exclusively 
have  been  depleted  by  the  losses  arisinsf  from  the  operation 
of  new  lines  in  conjunction  with  the  old  ones.  Day  v.  Town 
of  New  Lots,  107  N.  Y.  148  ;  Buck  v.  Seymour,  46  Conn.  156. 
But  where,  as  here,  the  terms  are  that  specific  lines  are 
granted,  and  that  income  is  to  be  ascertained  by  taking  the 
gross  earnings  of  those  lines  and  deducting  from  them  speci- 
hed  expenses  and  liabilities,  the  bondholders  are  entitled  to 
hold  the  company  to  its  promise.  It  is  to  be  inferred  that 
they  have  invested  upon  the  faith  of  the  earning  capacity  of 
the  particular  property,  basing  their  expectations  for  the 
future  upon  the  results  of  the  past,  and  not  intending  to  trust 
wholly  to  the  integrity  and  good  judgment  of  a  body  of  di- 
rectors whose  personnel  may  change  at  any  time. 

The  case,  then,  presents  the  question  whether  the  board  of 
directors  are  justified  in  deducting  the  expenditures  and  ex- 
penses, including  interest  charges,  incurred  by 
Siilt  Bo'uter*  operating  the  new  lines  acquired  by  the  company 
est  pajmbie.  from  the  earnings  of  the  original  lines.  Clearly 
they  are  not,  unless  these  new  lines  are  to  be 
deemed  "  betterments  requisite  to  maintain  the  line  of  railway 
[described]  in  first-class  condition.  '*  The  mere  statement  of 
the  proposition  is  the  only  answer  it  requires.  If  it  is  said 
that  the  successful  operation  of  the  old  lines  may  have  de-^ 
manded  the  acquisition  of  new  ones,  the  answer  is  that,  nev- 
ertheless, the  income  fund  consists  of  the  earnings  of  the  old 
lines,  less  the  expenses  of  operation,  and  the  oondholders 
have  the  right  to  look  to  that  fund  exclusively.  The  mort- 
gage  intrusts  the  directors  with  a  wide  discretion  in  deter- 
mining  what  is  to  be  treated  as  net  income.  Their  conclu- 
sions, when  embodied  in  a  resolution  of  the  board,  are  not 
vitiated  by  an  error  of  judgment,  and  can  only  be  disturbed 
when  the  circumstances  establish  bad  faith.     But  their  duty  to 
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the  bondholders  requires  them  to  make  an  honest  effort  to  as- 
certain the  net  earnings  of  the  original  lines  at  the  several 
interest  periods  ;  and  this  they  have  not  done ;  nor  can  they 
do  so  practically,  unless  a  separate  account  of  the  earnings 
and  expenses  of^  those  lines  are  kept.  Barry  v.  Missouri,  K. 
&  T.  R.  Co.,  27  Fed.  Rep.  i,  29  Am.  &  Eng.  R.  Cas.  384; 
Mackintosh  v,  Flint  &  P.  M.  R.  Co.,  34  Fed.  Rep.  582,  36 
Am.  &  Eng.  R.  Cas.  340.  The  perfunctory  ceremony  of  pass- 
ing a  resolution  that  no  income  has  been  earned,  without  an 
attempt  to  ascertain  the  fact,  is  not  a  compliance  with  the  let« 
ter  oV  the  spirit  of  the  contract.  The  condition  in  the  bonds 
and  mortgage,  whereby  the  interest  is  payable  as  and  when 
fixed  by  the  action  of  the  board  of  directors,  does  not  pre-  ' 
elude  the  bondholders  from  all  remedy  whenever  the  direct- 
ors improperly  neglect  or  refuse  to  take  the  necessary  action. 
No  corporation  can  shelter  itself  behind  a  contract  that  it 
shall  not  be  liable  for  its  own  wrongful  acts. 

It  has  seemed  proper  to  consider  these  questions  fully,  be- 
cause  both  parties  are  anxious  for  the  opinion  of 
the  court  as  to  their  respective  rights  and  obliga-  under  plead- 
tions  under  the  bonds,  and  the  argument  at  the  bar  i»ff8reM«fc»» 
has  been  principally  directed  to  the  discussion  of  edVorfrlS*" 
them.  Nevertheless  no  relief  can  be  granted  to 
the  complainant  under  the  present  bill,  because,  having  alleged 
a  case  of  fraud,  he  cannot  be  permitted  to  support  it  on  any 
other  ground.  Wilde  v.  Gibson,  i  H.  L.  Cas.  626;  Eyre  v. 
Potter,  15  How.  (U.  S.)  56;  Fishery;.  Boody,  i  Curt.  (C.  C.) 
206;  Price  V.  Berrington,  7  Eng.  Law  &  Eq.  254.  The  pres- 
ent bill  does  not  even  proceed  upon  the  ground  of  a  willful 
neglect  of  duty  on  the  part  of  the  directors  of  the  defendant 
to  make  the  ascertainment  and  adjudication  respecting  the 
income  provided  for  in  the  mortgage,  but  it  charges  them 
with  actual  fraud  and  conspiracy  designed  to  compel  the  com- 

f)lainant  to  surrender  his  bonds  and  accept  consol  bonds  in 
ieu,  and  alleges  the  failure  to  make  the  ascertainment  as  one 
of  the  evidential  facts  supporting  the  conspiracy.  iThere  is 
nothing  in  the  facts,  as  they  appear  by  the  pleadings,  to  justi- 
fy any  inference  of  mala  fides  on  the  part  of  the  directors  ; 
and  it  would  seem  that  they  have  acted  under  an  honest 
misapprehension  of  their  duties  to  bondholders,  supposing 
that  the  position  contended  for  by  their  counsel  was  correct, 
and  that  the  income  of  all  the  lines,  the  new  as  well  as  the 
old,  was  the  fund  pledged  by  the  mortgage.  The  bill  is 
therefore  dismissed,  with  costs. 

Income  Mortgages — Obligation  of  Trustees  or  Directors  to  Account  for 
Earnings.— See  Dow  v.  Memphis  &  L.  R.  R.  Co.  (U.  S.).  33  Am.  &  Eng. 
R.  Cas.  12,  note  15  ;  Barry  v.  Missouri,  K.  &  T.  R.  Co.  (C.  C),  29  lb,  384. 
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Chippewa  Valley  &  S.  R.  Co. 


V. 


Chicago,  St.  Paul,  Minneapolis  &  Omaha  R.  Co.  et  aL 

(IVisconsin  Supreme  Court,  December  3,  1889.) 

Contract  to  Aid  in  Obtaining  Land  Grant— Validity— Public  Policy.— A 
contract  between  two  railroad  companies,  by  which  one  of  them  agrees  in 
consideration  of  the  undertaking  of  the  other  to  convey  to  it  part  of  a  land 
grant,  to  refrain  from  making  application  to  the  legislature  for  such  land 
grant,  and  to  aid  the  other  company  in  obtaining  it.  is  contrary  to  public 
policy  and  void,  although  the  services  to  be  rendered  are  expressly  limited 
by  the  contract  to  such  as  are  reasonable  and  proper. 

Appeal  from  Circuit  Court,  Dane  County. 

The  amended  complainant,  in  effect,  alleges  the  incorpora- 
tion and  organization  of  the  plaintiff,  usually  called  the  "  thip>- 
pewa  Company,"  on  June  15, 1881.  That  thereupon  the  work 
of  locating  and  constructing  its  railway  was  commenced  and 

f)rosecuted  until  the  fall  of  1882,  when  the  same  was  completed 
rom  the  Mississippi  to  Eau  Claire,  with  a  branch  from  near 
the  mouth  of  the  Ked  Cedar  river  by  way  of  Menominee  to 
Cedar  Falls,  and  from  that,  time  the  same  has  been  operated 
as  a  railway  company  engaged  in  the  business  of  a  common 
carrier.  That  the  defendant  the  Chicago,  St.  Paul,  Minneap- 
olis &  Omaha  Railway  Company,  usually  known  as  the 
**  Omaha  Company,"  was  organizea  during  all  the  times  here- 
inafter mentioned.  That  June  15,  1881,  it  was  the  owner, 
among  other  things,  of  a  railway  extending  from  Elroy,  through 
Eau  Claire,  to  Hudson,  and  tfience  to  St.  Paul.  That  it  was 
also  the  owner  of  a  railway  from  Hudson,  in  a  northeasterly 
direction,  a  distance  of  120  miles,  known  as  the  **  North  Wis- 
consin Railway."  That  June  15,  1881,  the  defendant,  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Companj,  usually  known 
as  the  "  St.  Paul  Company,"  was  engaged  m  operating  rail- 
ways in  the  states  of  Wisconsin,  Illinois,  Minnesota,  and  Iowa, 
and  the  territory  of  Dakota.  That  one  of  its  lines  extended 
from  La  Crosse,  by  way  of  Wabasha,  in  Minnesota,  to  St. 
Paul.  That  about  3,000  miles  thereof  was  in  the  states  of 
Minnesota  and  Iowa,  and  the  territory  of  Dakota,  constructed 
over  prairie  lands  almost  entirely  destitute  of  timber  and  lum- 
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ber.  That  said  Chippewa  Company  was  organized  by  parties 
interested  in  and  friendly  to  the  St.  Paul  Company,  with  a 
view  of  connecting^ the  lines  of  said  last-named  company  with 
the  extensive  prairies  and  timber  lands  in  northwestern  Wis- 
consin, and  of  reaching  the  parts  of  Lake  Superior,  and  con- 
nectingf  them  with  said  system  of  railways,  and  operating  the 
same  in  connection  with  the  St.  Paul  Company,  and  eventual- 
ly transferring  the  same  to  the  St.  Paul  Company,  to  be  made 
a  part  of  and  be  operated  with  it  as  a  part  of  its  system. 
That  with  that  view  it  determined  to  and  did  construct  said 
Chippewa  Railway.  That  arrangements  were  made  by  said 
company  for  the  extension  of  said  railway  from  Cedar  Falls, 
on  this  route,  to  Lake  Superior,  passing  over  the  line  of  that 

f)art  of  the  land  grant  hereinafter  mentioned,  more  particular- 
y  from  Superior  to  the  point  of  intersection  at  or  near  Veazie 
with  the  IVorth  Wisconsin  Railway.,  That,  at  or  about  the 
time  of  the  organization  of  the  plaintiff  company  there  was 
organized  a  railway  company,  by  the  name  of  the  "  Chippewa 
Falls  &  Northern  Railway  Company,"  with  the  object  of  con- 
structing a  railway  from  Chippewa  Falls  in  a  northerly  direc- 
tion, by  way  of  Chetek,  Rice  Lake,  and  said  land  grant  inter- 
section at  or  near  Veazie,  and  thence,  either  by  its  own  line 
or  a  branch  of  said  Omaha  Company,  to  Superior.  That  that 
company  was  organized  in  the  interest  of  said  Omaha  Com- 
pany, and  by  the  officers  thereof,  and  controlled  and  sub- 
stantially owned  by  that  company.  That  it  proceeded,  with 
the  assistance  of  said  Omaha  Company,  to  construct  its  road 
from  Chippewa  Falls,  oii  the  route  indicated,  towards  Superior. 
That  the  Omaha  Company  subsequently  and  prior  to  January 
lo,  1882,  acquired  the  ownership  in  form  of  said  road  so  com- 
menced and  partially  constructed  by  said  company,  and  is 
now  the  owner  thereof.  That  the  lines  of  railway  proposed 
to  be  constructed  by  the  plaintiff  and  by  the  Chippewa  Falls 
&  Northern  Railway  Company  and  said  Omaha  Company 
were  identical  from  Chetek  northerly  to  Superior,  a  distance 
of  about  125  miles.  That  by  the  acts  of  congress  of  June  3, 
1856,  and  May  5,  1864,  grants  of  land,  described,  were  made 
to  Wisconsin,  among  other  things,  for  the  construction  of  a 
railway  from  Madison  or  Columbus,  by  way  of  Portage  City, 
to  St.  Croix,  at  a  point  described,  and  from  thence  to  the  west 
end  of  Lake  Superior,  and  to  Bayfield,  upon  the  conditions 
named.  That  March  4,  1874,  the  legislature  of  the  state  ac- 
cepted said  grants,  and  thereupon  granted  to  the  Chicago  & 
Northern  Pacific  Air-Line  Railway  Company  all  the  right, 
title,  and  interest  which  the  state  then  had,  or  might  there- 
after acquire,  in  or  to  that  portion  of  the  lands  granted  by 
said  acts  of  congress  as  was  or  could  be  made  applicable  to 
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the  construction  of  that  part  of  the  railway  lying  between  the 
points  of  intersection  mentioned  and  the  west  end  of  Lake 
Superior,  upon  the  express  condition  that  said  last-named 
company  should  construct,  complete,  and  put  in  operation 
that  part  of  its  said  railway  above  mentioned  as  soon  as  a 
railway  should  be  constructed  and  put  in  operation  from 
Hudson  to  said  point  of  intersection,  and  within  five  years 
from  said  last-mentioned  date,  and  should  also  construct  and 
put  in  operation  a  railway  from  Genoa  northerly  at  the  rate 
of  20  miles  per  year;  which  said  grant  was  duly  accepted  by 
said  last-named  company.  May  i,  1874.  That  the  name  of 
said  last-named  company  was  afterwards,  and  about  1874, 
changed  to  the  Chicago,  Portage  &  Superior  Railway  Com- 
pany, commonly  known  as  the  "  Portage  &  Superior  Com- 
pany." That  by  an  act  of  the  legislature  of  the  state  approved 
March  16,  1878,  the  time  limited  for  the  construction  and 
completion  of  said  last-named  railway  was  extended  for  the 
term  of  three  years,  or  to  about  May  i,  1882.  That  for  more 
than  two  years  prior  to  January  10,  1882,  a  railway  had  been 
completed  and  put  in  operation  from  Hudson  to  said  point 
of  intersection,  as  stated,  but  that  said  Portage  &  Superior 
Company  had  not,  on  or  prior  to  said  last-mentioned  date, 
completed  or  constructed  any  portion  of  said  land-grant  road 
from  said  point  of  intersection  to  Superior,  and  had  not  con- 
structed or  put  in  operation  any  part  or  portion  of  any  rail- 
way, and  was  not  the  owner  of  any  railway  whatever. 
That  said  last-named  company  was  then  wholly  insolvent,  and 
unable  to  complete  or  build  any  portion  of  said  land-grant 
road,  or  put  the  same  in  operation,  and  that  it  had  no  means 
or  ability  to  complete,  construct,  or  operate  a  railway,  and 
no  property  of  any  kind  or  description.  That  one  Barnes, 
of  New  York,  was  the  owner  of  mne-tenths  of  the  6ona  fide 
stock  thereof,  and  was,  January  10,  1882,  and  for  several  weeks 
prior  thereto  had  been,  offering  to  sell  his  stock  entire,  with 
the  control  of  said  company,  and  all  the  fran<?hises  thereof,  to 
different  parties,  especially  to  the  plaintiff  and  the*  St.  Paul 
Company  and  the  Omaha  Company.  That  it  was  well  under- 
stood by  ail  parties  that  the  said  land-grant  would  lapse  to 
the  state  on  May  i,  1882.  That  the  plaintiff,  in  its  own  be- 
half, and  in  the  interest  of  the  St.  Paul  Company,  and  the 
Omaha  Company,  were  both  proposing  to  apply  to  the  legis- 
lature for  said  grant,  and  were  both  proposing  to  construct 
their  line  of  road  over  the  line  of  said  land-grant  road ;  and,  in 
view  of  the  facts  stated,  the  plaintiff  and  the  Omaha  Com- 
pany, respectively,  were  proposing  to  ask  the  legislature  to 
confer  said  land-grant  upon  them,  and  thus  prevent  the  grant 
from  lapsing  and  revertmg  to  the  United  States,  and  thereby 
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be  lost  to  the  state.  That  it  was  apparent  to  both  parties 
that  in  case  the  plaintiff,  aided  and  assisted  by  the  St.  Paul 
Company  and  the  Omaha  Company,  should  enter  into  a  con- 
test before  the  legislature  for  that  grant,  they  might  defeat 
each  other,  and  that  no  disposition  of  said  land-grant  would 
be  made,  and  that  said  road  would  not  be  constructeci,  and 
that  said  land-grant  would  probably  fail  of  its  object  and  be- 
come forfeited.  That  it  was  manifest  that  only  one  road  from 
the  Chippewa  valley,  on  the  line  indicated,  to  Lake  Superior, 
was  needed  by  the  public  for  the  transaction  of  business,  and 
that,  if  an  agreement  could  be  made  by  which  both  the  com- 
panies interested  could  have  traffic  arrangements  over  the 
road  to  be  constructed,  all  parties  would  be  better  accommo- 
dated, and  all  interests  better  subserved,  than  by  the  construc- 
tion of  two  parallel  and  competing  lines.  That  in  view  of 
the  situation,  and  on  January  lo,  1882,  said  companies  met, 
by  their  respective  representatives  and  officers,  and  entered 
into  a  contract  in  due  form  of  law,  in  the  words  and  figures, 
omitting  signatures,  following : 

"  This  agreement,  made  this  loth  day  of  January,  in  the 
year  A.  D.  1882,  between  the  Chicago,  St.  Paul,  Minneapolis 
&  Omaha  Railway  Company,  party  of  the  first  part,  ana  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  party  of 
the  second  part,  witnesseth,  the  party  of  the  first  part,  in  con- 
sideration of  the  agreements  of  the  party  of  the  second  part 
hereinafter  expressed,  agrees:  (i)  That  in  case  the  party  of 
the  first  part  shall  obtain  the  land  g^rant  heretofore  granted 
to  the  Chicago,  Portage  &  Superior  Railway  Company  in 
the  state  of  Wisconsin,  either  by  grant  of  the  legislature  or 
negotiation  with  the  said  Chicago,  Portage  &  Superior  Rail- 
way Company,  or  by  both  such  ^rant  and  negotiation,  the 
said  party  of  the  first  part  will  give  to  the  said  party  of  the 
second  part  one  equal  fourth  part  of  the  lands  received  under 
said  grant.    (2)  That  it  will  grant  to  said  party  of  the  second 

f)art  all  rights,  franchises,  and  property  which  it  may  obtain 
rom  the  said  Chicago,  Portage  &  Superior  Railway  Com- 
pany south  of  the  junction  of  said  road  with  the  main  line  of 
the  North  Wisconsin  Railway,  including  all  grade  and  right 
of  way  of  said  company  between  said  junction  and  the  city  of 
Chicago,  which  the  party  of  the  first  part  may  acquire.  (3) 
That  It  will  make  a  contract  of  lease  with  the  said  party  of 
the  second  part,  giving  said  party  of  the  second  part  an  equal 
right  with  the  party  of  the  first  part  to  run  its  trains  from 
Chippewa  Falls  (or,  if  the  party  of  the  first  part  shall  con- 
struct a  road  from  Eau  Claire  to  Chippewa  Falls,  then  from 
Eau  Claire  by  way  of  Chippewa  Falls)  to  Superior  City,  upon 
the  following  terms:     The  party  of  the  second  part  shall  pay 
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to  the  party  of  the  first  part  six  per  cent,  interest  per 
annum  upon  one-half  of  the  actual  cost,  upon  a  cash  basis,  of 
said  railroad,  and  shall  also  pa}-  for  repairs  of  the  same  upon 
the  same,  upon  the  basis  of  wheelage.  The  option  to  take 
this  agreement  of  lease  shall  remain  to  the  party  of  the  second 
part  for  the  term  of  six  months  from  the  time  tne  road  is  com- 
pleted so  as  to  admit  of  the  running"  of  trains  through  from 
Chippewa  Falls  to  Superior  City.  The  party  of  the  hrst  part 
furtner  agrees  that  it  will  not  extend  its  NeiUsville  line,  and 
both  of  the  parties  hereto  agree  that  they  will  not  extend 
their  lines  into  the  territory  between  Beaver,  on  the  Wiscon- 
sin Valley  Railroad ;  Neilisville,  on  the  Chicago,  St.  Paul, 
Minneapolis  &  Omaha  Railroad ;  Abbottsford,  on  the  Wiscon- 
sin Central  Railroad, — without  a  further  agreement  between 
them.  In  consideration  of  the  above  agreement,  the  said 
party  of  the  second  part  hereby  agrees  that  it  will  not  make 
any  efforts  to  procure  said  lands  to  be  granted  to  it,  or  aid 
or  assist  any  other  party  to  procure  the  same,  except  the  said 
party  of  the  first  part,  and  tnat  it  will  render  to  said  party  of 
the  hrst  part  all  reasonable  and  proper  assistance  which  it 
may  be  aiDle  to  give  in  procuring  said  land  grant  to  be  eiven 
to  the  said  party  of  the  first  part  by  the  legislature,  and  will 
aid  said  party  of  the  first  part  in  any  negotiation  that  it  may 
set  on  foot  with  the  said  Chicago,  Portage  &  Superior  Rail- 
road Company  for  the  purpose  of  acquiring  the  same.  It  is 
further  agreed  and  understood  that  in  case  it  shall  become 
necessary  to  pay  the  said  Chicago,  Portage  &  Superior  Rail- 
way Company  any  sum  of  money  in  order  to  procure  an  as- 
signment of  its  interest  in  said  grant,  that  the  party  of  the 
second  part  shall  pay  its  proportion  of  said  amount,  being  as 
one  to  three,  or  relinquish  all  right  to  any  portion  of  said 
grant.  It  is  further  understood  and  agreed  that  the  question 
of  the  amount  of  land  pertaining  to  said  grant,  and  tne  divi- 
sion thereof  between  said  companies  as  above  provided,  shall 
be  left  to  the  determination  01  Philetus  Sawyer  and  Alexan- 
der Mitchell,  and  that  their  decision  upon  that  subject  shall  be 
final  and  conclusive  between  the  parties.  In  testimony  where- 
of  the  parties  to  these  presents  have  caused  the  same  to  be 
executed  by  their  respective  presidents,  and  their  corporate 
seals  to  be  affixed  hereto,  attested  by  their  respective  secre- 
taries,  the  day  and  year  first  above  written." 

That  said  contract  was  in  fact  executed  by  the  St.  Paul 
Company  in  its  own  behalf,  and  as  repre^^enting  the  plaintiff. 
That  the  plaintiff  and  the  St.  Paul  Company,  m  good  faith, 
relying  upon  the  agreements  of  said  Omaha  Company  in  said 
contract  contained,  made  no  application  to  the  legislature, 
then  just  convening,  to  have  said  land  grant  conferred  upon 
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the  plaintiff,  and  ceased  all  negotiations  thenpending  between 
the  plaintiff  and  said  Portage  &  Superior  Cfompapy,  and  be- 
tween  the  St.  Paul  Company  and  said  Portage  &  Superior 
Company,  for  the  purchase  of  the  stock  and  property  of  said 
company,  and  rendered  to  said  Omaha  Company  all  such  rea- 
sonable and  proper  assistance  as  they  were  able  to  give  in  the 
negotiations  between  it  and  said  Portage  &  Superior  Com- 
pany for  the  purchase  of  said  grant.  That,  immediately  after 
the  making  of  said  contract,  the  Omaha  Company  renewed 
its  negotiations  with  the  Portage  &  Superior  Company,  or  the 
agents  of  said  Barnes,  for  the  purchase  of  said  stock,  prop- 
erty, and  rights  thereof.  That  said  negotiations  soon  there- 
after resulted  in  such  purchase.  That  the  actual  transfer  of 
said  stock,  after  said  negotiations  were  completed,  was,  by 
the  direction  of  the  Omaha  Company,  made  to  one  Cable,  a 
friend  of  said  company,  who  took  the  transfer  thereof  to  him- 
self,  in  his  own  name,  but  for  the  benefit  of  the  Omaha  Com- 
pany. That  the  whole  consideration  therefor  was  paid  to 
barnes  by  the  Omaha  Company.  That  subsequently.  Cable 
transferred  all  of  said  stock  to  the  Omaha  Company,  or  to 
some  other  person  for  its  benefit.  That,  as  such  owner,  the 
Omaha  Company  consented  to  the  legislation  thereafter  pros- 
ecuted, resuming  said  land  grant _to  the  state,  and  conferring 
the  same  upon  the  Omaha  Company.  That,  in  consequence 
thereof,  no  objection  was  made  by  the  Portage  &  Superior 
Company,  or  the  parties  entitled  to  represent  the  same,  but 
in  fact  consented  thereto.  That,  immediately  after  said  pur- 
chase, the  Omaha  Company  applied  to  the  legislature  to  re- 
suriie  said  grant  from  said  Portage  and  Superior  Company, 
and  to  conftr  the  same  upon  the  said  Omaha  Company,  and 

f)repared  a  biU  for  that  purpose,  w^hich  was  introduced  in  the 
egislature  and  passed,  the  same  being  chapter  10  of  the  Laws 
of  1882,  approved  February  16,  1882.  That  in  and  by  said  act 
the  legislature  revoked  and  annulled  the  said  land  grant  there- 
tofore held  by  the  Portage  &  Superior  Company,  and  con- 
ferred the  same  upon  and  granted  it  to  the  Omaha  Company, 
with  all  the  right,  title,  ana  interest  which  the  state  then  had 
or  might  thereafter  acquire  in  and  to  the  lands  granted  to  said 
state  b}^  said  acts  of  congress  to  aid  in  the  construction  of 
such  railway,  which  were  applicable  under  said  acts  to  the 
construction  of  that  portion  thereof  which  lay  between  the 
west  end  of  Lake  Superior  and  said  point  of  intersection. 
That  said  grant  was  upon  the  express  condition  that  the  Omaha 
Company  should  continuously  proceed  with  the  construction 
of  the  railway  then  in  part  constructed  by  it  between  said 
point  of  intersection  and  the  west  end  of  Lake  Superior,  and 
should  complete  the  same  so  as  to  admit  of  the  running  of 
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trains  thereover  on  or  before  December  i,  1882;  and  upon 
such  completion  the  Omaha  Company  became  entitled  to 
patents  for. all  lands  applicable  under  said  acts  to  the  land 
grant  road  so  constructed.  That  in  making  such  purchase 
and  the  passage  of  said  act  the  St.  Paul  Company  and  the 
plaintiff,  m  pursuance  of  the  contract  above  set  forth,  ren- 
dered to  the  Omaha  Company  all  such  reasonable  and  proper 
,assistance  as  they  were  able  to  give  in  the  premises,  and  the 
St.  Paul  Company  and  said  plaintiff  in  good  faith  in  all  re- 
spects  observed,  performed,  and  to  their  utmost  ability  carried 
out  the  terms  and  provisions  of  said  contract.  That  thereby 
said  grant  was  conferred  upon  the  Omaha  Company.  That 
June  10,  1882,  and  while  the  Omaha  Company  was  engaged 
in  constructing  said  railway,  the  St.  Paul  Company  and  the 
plaintiff  applied  to  the  Omaha  Company,  and  requested  that 
said  contract  so  executed  January  10,  1882,  should  be  so 
changed  as  to  make  the  plaintiff  a  party  thereto,  to  which  said 
Omaha  Company  consented  ;  and  thereupon  a  tripartite  con- 
tract was  prepared  between  them,  and  executed  making-  the 
Omaha  Company  party  of  the  first  part,  and  the  St.  Paul  Com- 
pany party  of  the  second  part,  and  the  plaintiff  party  of  the 
third  part,  and  dated  as  of  January  10,  1882.  That  by  the  con- 
tract so  modified  the  Chippewa  Company  was  thereby  enti- 
tled to  the  benefits  of  the  nrst,  third,  ana  part  of  the  fourth 
subdivisions  of  the.  contract,  and  the  St.  Paul  Companj'^  the 
benefits  of  the  second  and  part  of  the  fourth  subdivisions. 
That  otherwise  said  second  contract  was  a  copy  of  the  first. 
That  at  the  same  time,  and  in  consequence  thereof,  the  con- 
tract so  made  January  10, 1882,  was  surrendered  and  canceled. 
That  prior  to  December  31,  1882,  the  Omaha  Company  con- 
structed such  railway  between  said  point  of  intersection  and 
the  west  end  of  Lake  Superior,  a  distance  of  about  62  miles, 
and  completed  the  same  so  as  to  admit  of  the  running  of  trains 
over  the  same,  on  or  before  December  i,  1882,  and  thereby 
became  entitled  to  the  land  so  granted  to  't  by  chapter  10, 
Laws  1882,  and  entitled  to  receive  patents  therefor.  That  said 
lands  amounted  to  about  400,000  acres,  which  were  so  granted 
to  the  Omaha  Company,  and  the  same  were  mostly  covered 
with  a  heavy  growth  01  pine  and  other  valuable  timber,  and 
were  at  the  time  of  said  last  named  grant,  of  the  value  of  $2,- 
000,000  and  over.  That,  during  1882,  the  Omaha  Company 
also  constructed  a  line  of  railway,  formerly  known  as  the 
**  Chippewa  Falls  &  Northern,"  but  now  as  a  part  of  the  Omaha 
Company's  lines,  from  said  Chippewa  Falls  to  within  about 
10  miles  from  the  said  point  of  intersection,  and  prior  to  June 
I,  1883,  the  Omaha  Company  completed  such  line  or  road  to 
Veazie,  the  said  point  of  intersection.     That  on  June  i,  1883, 
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the  said  railway  was  completed  from  Chippewa  Falls  to  Su- 
perior, so  as  to  admit  of  the  running  of  trains  through  there- 
on. That,  on  or  about  May  i,  1883,  the  Omaha  Company 
commenced  the  construction  of  a  line  from  Chippewa  Falls 
to  Eau  Claire,  and  has  nearly  completed  the  same,  and  the 
same  will  be  ready  for  the  running  of  trains  thereon,  on  or 
before  September  i,  1884.  That  when  completed  it  will  form 
a  continuous  line  of  railway  from  Eau  Claire,  by  way  of  Chip- 
pewa Falls  to  Superior,  completing  the  Omaha  road.  That 
the  Omaha  Company  has  received  such  patents,  or  claims 
the  right  to  the  same,  and  has  sold  and  disposed  of  a  large 
amount  of  the  lands  so  patented,  and  parted  with  the  title  there- 
of to  third  parties,  unknown  to  the  plaintiff.  That  it  has  also 
sold  and  aisposed  of  a  large  quantity  of  the  timber  on  said 
lands  to  various  parties,  who  nave  taken  and  converted  the 
same  to  their  own  use.  That  the  plaintiff  has  in  all  respects 
kept  and  performed,  or  offered  to  perform,  each  and  all  the 
conditions  and  terms  of  said  last  named  contract  to  be  kept 
and  performed  by  it.  That  the  plaintiff  had  notified  the  Omaha 
Company  that  it  had  elected  to  take  the  contract  or  lease  men- 
tioned in  the  contract,  but  that  the  Omaha  Company  has 
hitherto  refused,  and  still  refuses,  to  inform  the  plaintiff  of 
such  amounts,  or  any  of  them,  and  does  refuse  to  convey  to 
the  plaintiff  any  part  of  said  lands,  and  does  refuse  to  grant 
unto  the  plaintiff^  any  contract  or  agreement  giving  to  the 
plaintiff  an  equal  right  with  the  Omaha  Company  to  run  its 
trains  as  specified  in  the  contract,  and  has  utterly  refused  to 
carry  out  or  comply  with  the  terms  of  said  contract  on  its  part. 
The  complaint  prays  the  specific  performance  of  said  second 
contract,  and  for  an  accounting  and  injunction. 

To  that  complaint  the  Omaha  Company  demurred,  on  the 
ground  that  it  aid  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  from  the  order  overruling  such  demurrer  the 
Omaha  Company  brings  this  appeal. 

5.  M.  Pinney  and  C  M.  Osborne  for  appellant. 

John  W.  Cary  for  respondent. 

Cassodav,  J. — This  action  is  brought  to  enforce  the  spe- 
cific performance  of  the  contract  or  contracts  set  forth  in  the 
foregoing  statement.  By  virtue  of  those  contracts 
the  plaintiff  claims  the  right  to  the  equal  undivided  ^'^  "t**^- 
one-fourth  of  all  the  lands  and  the  avails  thereof  granted  to 
the  state  for  the  purpose  of  aiding  in  the  construction  of  a 
railroad  from  Superior  to  the  junction  near  Veazie, — a  dis- 
tance of  about  62  miles — and  said  to  contain  400,000  acres  of 
land,  of  the  value  of  $2,000,000.  The  state  granted  all  of 
those  lands  to  the  Portage  &  Superior  Company  in  1874,  for 


4l6     CHIPPEWA  V.  &  S.  R.  CO.  V,  CHICAGO,  ETC.,  R.  CO.    [VOL.  40 

the  purpose  named  and  upon  the  conditions  set  forth  in  said 
statement ;  and  that  company  continued  to  hold  the  same 
down  to  the  time  of  executing  the  first  of  said  contracts,  Jan- 
uary  10,  1882.  It  had  failed,  however,  to  construct  any  por- 
tion of  the  62  miles  of  road  between  Superior  and  the  junction, 
as  required  by  such  grant,  and  it  had  also  failed  to  construct 
any  portion  of  the  road  from  the  state  line  at  Genoa  to  said 
junction,  as  required  by  such  grant.  It  was,  moreover,  then 
msolvent  and  wholly  unable  to  complete  any  part  of  either  of 
such  roads,  and  the  owner  of  nine-tenths  of  the  bona  fide  stock 
of  that  company  was  then  offering  to  sell  the  same  to  different 
parties,  and  particularly  to  the  Chippewa,  St.  Paul,  and  Oma- 
na  Companies  respectively.  The  fact  of  such  insolvency  and 
default  on  the  part  of  the  Portage  &  Superior  Company,  and 
the  further  fact  that  the  time  limited  in  the  grant  for  its  com- 

Eletion  of  the  entire  road  would  expire  about  May  i,  1882, 
ad,  prior  to  the  execution  of  the  contract,  January  10,  1882, 
induced  the  Chippewa  Company  in  its  own  behalf,  and  in  the 
interest  of  the  St.  Paul  Company  and  the  Omaha  Company 
respectively,  to  apply  to  the  legislature,  then  about  to  con- 
vene, for  said  grant,  and  to  ask  that  the  same  be  conferred  upon 
its  company  ;    but  in  view  of  the  fact  that  should  these  com- 

f)anies,  respectively,  enter  into  a  contest  before  the  legislature 
or  such  grant,  they  might  thereby  defeat  each  other,  and 
Erevent  any  disposition  of  the  same,  it  was  deemed  advisable 
y  them  to  enter  into  an  arrangement  whereby  such  conflict- 
ing interests  should  be  harmonized,  and  but  one  road  con- 
structed over  the  proposed  route,  with  running  arrangements 
for  both,  as  set  forth  in  the  statement  made.  To  secure  such 
objects,  the  written  contract  of  January  10,  1882,  was  made, 
and  executed  as  stated ;  and  thereupon,  and  in  pursuance  of 
said  contract,  the  Chippewa  and  St.  Paul  Companies  ceased 
all  negotiations  for  the  purchase  of  said  stock,  and  made  no 
application  to  the  legislature  for  said  grant,  and  rendered  to 
the  Omaha  Company  "  all  such  reasonable  and  proper  assist- 
ance as  they  >vere  able  to  give  in  the  premises, '  and  **  in 
good  faith  in  all  respects  observed,  performed,  and  to  their 
utmost  ability  carried  out,  the  terms  and  provisions  of  said 
contract  ;* '  that  the  Omaha  Company  was  thereby  enabled  to 

Eurchase  said  stock  and  obtain  said  grant  from  the  legislature 
y  virtue  of  chapter  10,  Laws  1882.  The  contract  executed 
June  10,  1882,  was  a  substantial  copy  of  the  one  executed  Jan- 
uary TO,  1882,  including  dates,  except  as  set  forth  in  the  fore- 
going statement.  The  validity  of  cnapter  10,  Laws  1882,  has 
recently  been  challenged,  on  the  ground  that  the  grant  to  the 
Portage  &  Superior  Company  in  1874  gave  to  that  company 
the  right  to  earn  the  land  therein  granted,  and  was  in  the 
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nature  of  a  contract,  which  the  state  legislature  could  not  im- 
pair, and  also  upon  the  ground  th^t  the  legislature  passing 
the  act  had  been  influenced  or  misled  by  false  representations 
made  to  its  members  respecting  the  intentions,  financial  con- 
dition,  etc.,  of  the  Portage  &  Superior  Company.  The  con- 
clusions reached  by  Mr.  Justice  Harlan,  in  an  elaborate  and 
well  fortified  opinion,  were  to  the  effect  that  the  question  of 
such  undue  innuence  and  misrepresentation  was  not  one  to 
be  determined  by  courts  or  juries  upon  evidence ;  and  that 
assuming  the  act  to  have  been  unconstitutional  and  void,  as 
impairing  the  obligations  of  contracts,  yet  that,  after  the  time 
for  constructing  the  road  by  the  Portage  &  Superior  Com- 
pany had  fully  transpired,  the  legislature  had  confirmed  such 
revocation  and  resuniption  of  the  grant  and  the  conferring  of 
the  same  upon  the  Omaha  Company  by  chapter  29,  Laws 
1883.  Farmers'  L.  &  T.  Co.  v,  Chicago,  P.  &  S.  R.  Co.,  39  Fed. 
Rep.  143.  In  this  case,  however,  we  must  assume,  what 
counsel  on  both  sides  have  assumed,  that  chapter  10,  Laws 
1882,  was  a  valid  grant  to  the  Omaha  Company.  The  ri^ht 
of  the  Portage  &  Superior  Company  was,  at  most,  nothmg 
more  than  to  earn  the  lands  granted,  upon  the  terms  specified 
therein.  The  important  question  here  presented  for  consid- 
eration is  whether  the  agreements  contained  in  the  second 
contract,  and  here  sought  to  be  specifically  enforced,  are 
valid. 

We  are  all  agreed  that  the  validity  of  that  contract  stands 
upon  the  same  basis  as  the  first,  since  it  was  made  without 
any  other  consideration  and  is  substantially  the 
same  as  the  first,  so  modified  as  to  include  the  Chip-  ^"^  ^^' 
pewa  Company  as  a  third  party,  as  it  was  under-  on*MBurbMta 
stood  in  the  negotiations,  and  at  the  time  of  making  Miint. 
the  original  contract,  that  the  St.  Paul  Company  in 
fact  represented  the  Chippewa  Company  as  well  as  itself.  Es- 
pecially would  this  be  so  if  the  Omaha  Company  is  forced  to 
rely  for  its  title  upon  the  act  of  1883  instead  of  the  act  of  1882, 
as  suggested  in  tne  case  cited.  The  only  considerations  for 
the  agreements  here  sought  to  be  enforced  are  such  as  are 
specified  in  the  fourth  subdivision  of  each  of  the  contracts. 
The  mere  option  given  in  the  third  subdivision  cannot  be  re- 
garded as  a  consideration,  much  less  a  separate  and  independ- 
ent consideration.  The  clause  therein  to  which  the  arguments 
have  mainlv  been  directed,  as  found  in  the  second  contract, 
reads  as  follows:  "  In  consideration  of  the  above  agreements, 
the  said  parties  of  the  second  and  third  parts  hereby  agree 
that  they  will  not  make  any  effort  to  procure  said  lands  to  be 
granted  to  them,  or  either  of  them,  or  aid  or  assist  any  other 
party  to  procure  the  same,  except  the  party  of  the  first  part, 

40  A.  &  E.  R.  Cas.— 27 
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and  that  they  will  render  to  said  party  of  the  first  part  all 
reasonable  and  proper  assistance  which  they  may  be  able  to 
give  in  procuring  said  land  grant  to  be  given  to  the  party  of 
the  first  part  by  the  legislature,  and  will  aid  said  party  ol  the 
first  part  in  any  negotiations  which  it  may  set  on  foot  with 
the  said  Chicago,  Portage  &  Superior  Railroad  Company  for 
the  purpose  olacquirine  the  same.** 

The  able  and  learned  counsel  for  the  plaintiff  insists  that 
the  presumption  is  always  in  favor  of  the  legality  of  contracts, 
and  hence  that  the  "effort,**  "aid,**^  "assistance," 
uftlt^'^Me.  ^"^  services  thus  agreed  to  be  made,  rendered,  and 
gautjofeoB.  performed  must  be  regarded  as  such  only  as  were 
irmei,  not  illegal,  improper,  or  vicious ;  and  then  it  is  as- 

sumed that  if  such  effort,  aid,  assistance,  and  ser- 
vices were  lawful  in  themselves,  then  it  was  competent  for 
the  Chippewa  and  St.  Paul  Companies,  respectively,  to  con- 
tract witn  the  Omaha  Company  to  make,  render,  ana  perform 
the  same.  In  support  of  this  contention,  the  same  counsel 
suggests  numerous  things  which  the  Chippewa  and  St.  Paul 
Companies,  respectively,  might  innocently  have  done  under 
the  contract*  Among  these,  it  is  claimed  thdt  such  company-, 
**or  what  is  the  Same  thing,  its  managing  officers,**  might  le- 
gally and  properly  have  refrained  from  negotiating  for  the 
purchase  01  said  stock  or  the  property  of  the  Portage  &  Su- 
perior Company,  and  advised  tne  parties  in  charge  thereof  to 
negotiate  with  the  Omaha  Company ;  that  it  was  competent 
for  such  company  or  its  managing  officers  to  have  stated, 
**  either  publicly  or  privately,  to  its  friends,  either  in  or  out  of 
the  legislature,  that  its  interests  would  be  advanced  by  grant- 
ing the  Omaha  Company's  application  for  said  grant;**  or 
have  stated  "  to  any  of  its  friends,  or  any  member  of  the  leg- 
islature, that,  if  the  grant  was  made  to  the  Omaha  Company, 
it  would  have  the  effect  of  extending**  its  "lines  or  the  right 
to  run  on  the  Omaha  road  to  Lake  Superior;**  or  expressed 
"  its  opinion  and  desire  and  wish  that  this  grant  should  be 
made  to  the  Omaha  Company. 

The  fallacy  of  this  contention,  if  fallacy  it  be,  consists  in  as- 
suming that,  if  these  several  things  were  not  in  themselves  a 
violation  of  law  or  good  morals,  then  it  was  competent  for 
the  Omaha  Company,  in  consideration  thereof,  to  legally  bind 
itself  by  the  agreement  in  question  to  the  effect  that,  in  case 
of  its  obtaining  the  land  grant,  it  would  give  "one  equal 
fourth  part**  thereof,  also  the  "right,  franchises,  and  prop- 
erty** of  the  Portage  &  Superior  Company  and  the  "contract 
of  lease**  therein  mentioned,  as  therein  specified.  In  an  action 
on  a  contract  not  to  prosecute  a  criminal,  the  most  eminent 
English  judge  who  never  reached  a  higher  position  than  chief 
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justice  of  the  common  pleas,  unless  by  declining  to  be  made 

lord  chancellor,  approvingly  quotes  a  text  writer,  to  the  effect 

that  a  person  could  not  bind  himself  legally  by  a 

"  promise  to  pay  money  to  a  man  not  to  do  a  crime."  BilHterm 

Collins  V.  Blantern,  2  W  ils.  350.     A  few  years  later, 

Lord  Mansfield,  C.  J.,  in  behalf  of  the  king's  bench,  said : 

"  Many  contracts  which  are  not  against  morality  are  still  void, 

as  being  against  the  maxims  of  sound  policy." 

A  third  of  a  century  ago  this  court,  while  conceding  that 
an  agreement  for  compensation  for  certain  services  in  secur- 
ing the  passage  of  an  act,  as,  for  instance,  making  a 
public  argument  before  a  committee  of  the  legisla-  ^^^'^^' 
ture,  or  before  the  legislature  itself,  if  permitted  to 
do  so,  might  be  enforced,  nevertheless  held  that  "  an  ^.gree- 
ment  to  prosecute  and  superintend,  in  the  capacity  of  agent 
and  attorney,  a  private  claim  before  the  legislature,  is  against 
public  policy  and  void,  and  no  action  can  be  maintained  there- 
on, or  for  services  thus  rendered."  Bryan  v.  Reynolds,  5 
Wis.  200.  "  To  prosecute  and  superintend  my  claim  for  cer- 
tain services,  as  contractor  to  the  state,  for  the  construction 
of  the  Portage  canal,"  were  the  words  of  the  written  contract. 
It  contained,  however,  the  provision  that  "  such  claim  to  be 
brought  before  the  legislature  in  such  mode  and  manner  as 
my  said  agent  and  attorney  may  choose  to  have  the  same  pre- 
sented ;".  and  the  compensation  therein  agreed  upon  was  10 
per  cent,  on  the  whole  amount  which  the  state  might  allow, 
in  deciding  the  case,  Whiton,  C.  J.,  speaking  for  the  whole 
court,  including  the  present  chief  justice,  said :  *'  We  know  of 
no  way  by  which  a  person  who  is  not  a  member  of  the  legis- 
lature can  prosecute  or  superintend  a  claim  before  that  body, 
except  by  means  of  the  members  themselves,  or  some  of  them. 
He  could  not,  therefore,  comply  with  the  contract  on  his  part 
without  resorting  to  personal  solicitation  with  the  members 
of  the  legislative  body.  We  therefore  think  that  the  contract 
was,  by  its  terms,  an  agreement  to  pay  money  for  a  consider- 
ation which  is  inconsistent  with  public  policy,  and  that  the 
agreement  is  for  that  reason  void."  The  learned  counsel  for 
the  plaintiff  insists  that  the  case  was  wrongly  decided,  and  we 
are  asked  to  reconsider  and  overule  it,  or,  at  least,  dintinguish 
It  from  the  case  at  bar.  It  is  certainly  inconsistent  with  coun- 
sel's theory  of  the  presumptive  legality  of  such  contracts. 
Upon  that  theory,  tne  **  mode  and  manner"  of  presentation, 
prosecution,  and  superintendence  might  have  been  confined 
to  Such  services  as  mieht  have  been  legally  contracted  for. 

It  is  true,  the  learned  chief  justice  writing  that  opinion  only 
cited  two  adjudications  in  support  of  the  conclusions  reachea ; 
i)ut  these  cases  have  frequently  been  sanctioned  by  other 
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courts,  and  he  certainly  might  have  cited  others  which  had 
been  previously  made,  sanctioning  the  same  principles.  Ful- 
ler V.  Dame,  18  Pick.  (Mass.),  472;  Hatzfield  v.  Gulden,  7 
Watts  (Pa.),  152;  Clippinger  v.  Hepbaugh,  5  W.  &  S.  (Pa.), 
315  ;  Filson  v.  Himes,  5  Pa.  St.  452 ;  Harris  v.  Roof,  10  Barb. 
(N.  Y.),  489;  Marshall  v.  Baltimore  &  O.  R.  Co.,  16  How.  (U. 
S.),  314;  Wildey  v.  Collier,  7  Md.  273  ;  Rose  v.  Truax,  2 1  Barb. 
(N.  Y.),  361.  Besides  the  case  of  Bryan  v.  Reynolds,  supra, 
has  been  expressly  sanctioned  in  well  considered  opinions  by 
at  least  three  courts  of  high  authority.  Powers  v.  Skinner, 
34  Vt.  274 ;  Elkhart  Co.  Lodge  v.  Crary,  98  Ind.  238 ;  Sweeney 
V,  McLeod  (Or.),  15  Pac.  Rep.  278.  The  case  of  Bryan  v. 
Reynolds,  supra,  has  also  been  cited  approvingly  in  Melchoir 
V.  McCarty,  31  Wis.  254. 

In  the  leading  case  of  Fuller  v.  Dame,  supra,  the  acts  to  be 
done,  and  for  which  the  owner  of  certain  lands  was  to  pay  a 
compensation,  were  the  netting  up  of  a  joint-stock 
Jj[Ji*'''  company,  the  purchase  of  such  lands,  and  the  pro- 
curing of  a  terminal  depot  to  i)e  located  and  con- 
structed thereon  by  a  railroad  company.  Such  cases  are  un- 
doubtedly regarded  as  analogous,  in  principle,  to  an  agree- 
ment to  pay  compensation  for  procuring  legislation.  In  that 
case  there  was  no  stipulation  for  secrecy,  much  less  for  pub- 
licity, and  counsel  invoked  the  same  presumption  of  innocence 
which  is  here  contended  for.  In  considering  it,  Shaw,  C.  J., 
said  :  "  It  was  strongly  pressed  by  the  counsel  for  the  plaint- 
iffs that  when  a  contract  is  made  in  general  terms,  broad 
enough  to  include  things  lawful  and  unlawful,  it  shall  be  pre- 
sumed that  they  intended  those  only  which  were  lawful. 
*  *  *  The  law  goes  further  than  merely  to  annul  con- 
tracts, where  the  obvious  and  avowed  purpose  is  to  do  or  cause 
the  doing  of  unlawful  acts.  It  avoids  contracts  and  promises 
made  with  a  view  to  place  one  under  wrong  influences — those 
which  offer  him  a  temptation  to  do  that  which  may  injuriously 
affect  the  rights  and  interests  of  third  persons.**  He  then  il- 
lustrates how  a  person  might  lawfully  solicit  a  bequest  or 
devise  in  favor  of  a  friend,  or  lawfully  propose  a  marriag^e, 
but  that  "  any  promise  of  reward  made  to  him  to  induce  him 
to  do  this,  or  any  promise  made  afterwards  in  consideration 
of  such  service,  would  be  void.  This  is  founded  upon  the 
general  consideration  of  fitness  and  expediency.  Such  advice 
and  solicitation,  in  whatever  form  the  agency  may  be  exerted, 
are  understood  to  be  disinterested,  and  to  now  from  a  single 
regard  to  the  interests  of  the  parties.  They  are  lawful  only 
so  far  as  they  are  free  and  disinterested.  It  such  advice  and 
solicitation,  thus  understood  to  be  pure  and  disinterested,  may 
be  justly  offered  from  mercenary  motives,  they  would  produce 
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all  the  consequences  of  absolute  misrepresentation  and  false- 
hood." 

In  Trist  v.  Child,  21  Wall.  441,  similar  illustrations  were 
made,  and  it  was  held  that  "  a  contract  to  take  charge  of  a 
claim  before  congress,  and  prosecute  it  as  an  agent  ,^^^^  ^^^^ 
and  attornejv  for  the  claimant,  *  *  *  is  void.'* 
Then,  after  distinguishing  such  a  contract  from  one  for  purely 
professional  services,  the  court  held :  "  Though  compensation 
can  be  recovered  for  these  [professional  services]  when  they 
stand  by  themselves,  yet,  when  they  are  blended  and  confused 
with  those  which  are  forbidden,  the  whole  is  a  unit  and  indi- 
visible, and  that  which  is  bad  destroys  the  good  \*  and  hence 
**  compensation  can  be  recovered  for  no  part.'*  To  the  same 
effect  is  Meguire  v.  Corwine,  loi  U.  S.  113. 

In  Wildey  v.  Collier,  supra,  the  agreement  for  compensation, 
sought  to  be  enforced,  was  for  procuring  favorable  action  of 
the  governor ;  but  it  was  held  void,  as  against  pub- 
lic policy.  The  court  said:  "  The  reasons  are  ob-  ^m«^' 
vious.  They  are  designed  to  protect  the  exercise 
of  this  power  from  abuse  throug^h  the  intervention  of  design- 
ing persons,  and,  although  in  the  particular  instance  no  im- 
proper influences  may  have  been  resorted  to,  the  public  interest 
m  such  questions  requires  that  the  principle  should  be  en- 
forced in  all  cases.  *  *  *  The  same  reason  applies  with 
equal  force  in  support  of  claims  for  obtaining  the  passage  of 
laws  by  the  legislature.*'  In  the  case  of  Clippinger  z/.  Hep- 
baugh,  supra,  it  was  said  by  the  court :  "  It  matters 
not  that  nothing  improper  was  done  or  was  ex-  HepStugh/* 
pected  to  be  done  by  the  plaintiff.  It  is  enough 
that  such  is  the  tendency  of  the  contract ;  that  it  is  contrary 
to  sound  morality  and  public  policy,  leading  necessarily,  in 
the  hands  of  designing  and  corrupt  men,  to  improper  tamper- 
ing^with  members,  and  the  use  of  an  extraneous  secret  influ- 
ence over  an  important  branch  of  the  government.  It  may 
not  corrupt  .all;  but  if  it  corrupts  or  tends  to  corrupt  some, 
or  if  it  deceive  or  tends  to  deceive  or  mislead  some,  that  is 
sufficient  to  stamp  its  character  with  the  seal  of  reprobation 
before  a  judicial  tribunal.**  In  Rose  v.  Truax,  supra,  the  con- 
tract under  which  compensation  was  sought  was  jj^,,^^  Tmax. 
merely  **  to  use  his  influence,  efforts,  and  labor  in 
procuring  the  passage  of  a  law  by  the  legislature  ;**  but  it  was 
held  to  be  voia  as  against  public  policy,  and,  as  the  contract 
was  entire,  it  was  wholly  void,  and  hence  no  recovery  could 
be  had  either  upon  the  contract  or  quantum  meruit,  even  for 
legitimate  services.  To  the  same  effect  as  the  above  cases  are 
Mills  %K  Mills,  40  N.  Y.  543  ;  Frost  v.  Inhabitants  of  Belmont, 
6  Allen  (Mass.),  152 ;  McKee  v,  Cheney,  52  How.  (N.  Y.),  Pr. 
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144;  Gil  V.  Williams,  12  La.  Ann.  219;  Usher  2/.  McBratney, 
3  Dill.  (C.  C),  385 ;  Tool  Co.  v.  Norris,  2  Wall.  (U.  S.),  45 ; 
Oscanyan  v.  Winchester  Repeating  Arms  Co.,  103  U.  S.  261 ; 
Woodstock  Iron  Co.  v,  Richmond  &  D.  Extension  Co.,  129 
U.  S.  643,  38  Am.  &  Eng.  R.  Cas.  682. 

jn  speaking  of  the  principle  applicable  to  an  agreement  for 
compensation  for  procuring  a  contract  from  the  government, 
in  Tool  Co.  V,  Norris,  supra,  Mr.  Justice  Field  tersely  ob- 
served :  "  It  [such  principle]  has  been  asserted  in  cases  relat- 
ing to  agreements  for  compensation  to  procure  leerislation. 
These  have  been  uniformly  declared  invalid,  and  the  decisions 
have  not  turned  upon  the  question  whether  improper  influ- 
ences were  contemplated  or  used,  but  upon  the  corrupting 
tendency  of  the  agreements."  2  Wall.  54.  On  another  page 
he  states :  "  It  is  sufficient  to  observe,  generally,  that  all  agree- 
ments for  pecuniary  considerations  to  control  the  busmess 
operations  of  the  government,  or  the  regular  administration 
of  justice,  or  the  appointments  to  public  oraces,  or  the  ordinary 
course  of  legislation,  are  void,  as  against  public  policy,  with- 
out reference  to  the  question  whether  improper  means  are 
contemplated  or  used  in  their  execution.  The  law  looks  to 
the  general  tendency  of  such  agreements,  and  it  closes  the  door 
to  temptation  by  refusing  them  recognition  in  any  of  the 
courts  of  the  country."  2  Wall.  56.  These  principles  are  re- 
asserted by  the  same  learned  justice  in  Oscanyan  v.  Winches- 
ter Repeating  Arms  Co.,  103  U.  S.  261,  264. 

In  the  case  at  bar  it  is  urged  that  the  efforts  to  be  made, 
the  aid  and  assistance  to  be  given,  and  the  services  to  be  ren- 
dered were  expressly  limited  by  the  contract  to 
«*^Moiiftbie  such  as  were  "  reasonaWe  and  proper."  In  Mar- 
wrrfo^*'"  s^^ll  ^'  Railroad  Co.,  supra,  the  proposed  plan  of 
Marshall,  which  was  the  basis  of  tne  contract  under 
which  he  claimed  compensation  for  the  services  rendered, 
contained  this  clause  :  "  I  contemplate  the  use  of  no  improper 
means  or  appliances  in  the  attainment  of  your  purpose.  My 
scheme  is  to  surround  the  legislature  with  respectable  and  in- 
fluential agents,  whose  persuasive  arguments  may  influence 
the  members  to  do  you  a  naked  act  of  justice.  This  is  all." 
He  then  illustrates  by  mentioning  an  ex-state  senator  and  ex- 
presiding  officer  of  that  body.  16  How.  318.  So  in  Lodge 
V.  Crary,  supra,  the  stipulation  was  only  for  the  use  of  "  all 
proper  persuasion."  So  in  Sweeney  v,  McLeod,  supra,  the 
stipulation  was  merely  that  the  plaintiff  would,  "  by  means  of 
all  legitimate  importunity  and  submission  of  evidence,  to  pre- 
vent the  passage  of  any  law,"  etc.  But  none  of  these  stipula- 
tions were  sufficient  to  save  either  of  such  contracts  from  the 
condemnation  of  the  respective  courts.  Where  the  principal 
object  and  purpose  of  an  agreement  is  to  secure,  by  a  promise 
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of  compensation  contingent  upon  success,  influence  upon  or 
with  members  of  a  legislature,  or  executive  or  other  public 
official,  it  is  none  the  less  vicious  in  its  tendencies  because  it 
is  therein  stipulated  that  such  influence  shall  be  **  reasonable 
and  proper.**  The  precise  point  is  that  such  ageeement,  for 
such  purchase  of  influence,  is  against  public  policy,  and  there- 
fore improper. 

There  is  another  consideration  which  has  generally  made 
courts  more  emphatic  in  condemnation  of  such  contracts,  and 
that  is  *that  the  agreement  for  compensation  is 
made  contingent  upon  the  success  of  the  legisla-  J^tMlltL 
lation  or  other  object  sought.  This  is  illustrated 
and  held  in  several  of  the  cases  cited.  Sipce  it  is  established 
that  such  contingent  reward  makes  such  contracts  more  vi- 
cious, it  certainly  follows  that  the  vice  becomes  more  enor- 
mous as  the  amount  of  the  reward  is  increased.  In  the  case  at 
bar  the  share  of  the  land  grant  contracted  for  is  alleged  to  be 
half  a  million  dollars,  to  say  nothing  of  the  lease  and  other 
rights  contracted  for.  If  such  contract  for  one-fourth  of  the 
grant  is  valid,  then  upon  the  same  principle,  we  assume,  it 
would  be  claimed  to  be  valid  if  it  had  been  for  three-lourths  or 
even  nine-tenths  of  the  grant.  In  bestowing  the  grant  the 
legislature  were  executing  a  trust  imposed  upon  the  state  by 
congress.  The  legislature  had  no  power  to  pervert  that  trust, 
nor  any  part  of  it,  even  for  the  benefit  of  the  state,  much  less 
for  the  benefit  of  a  railway  corporation  upon  which  no  part 
of  the  grant  had  ever  been  conferred,  and  which  owed  no 
dutj  in  the  construction  or  operation  of  the  road  in  aid  of 
which  it  was  granted.  The  object  of  such  grant  was  not  only 
to  aid  in  such  construction,  but  to  insure  its  continued  opera- 
tion. But  to  sanction|such  a  contract  so  perverting  one-fourth 
of  the  grant  might,  in  a  supposed  case,  leave  the  constructing 
company  insolvent,  and  without  any  ability  to  successfully 
operate  the  road.  Since  the  intention  of  the  legislature  is 
only  ascertainable  from  the  grant  itself,  it  necessarily  follows 
that  they  intended  to  bestow  the  grant  on  the  Omaha  Com- 
pany alone.  To  sanction  the  contract,  therefore,  would  be  to 
defeat  the  expressed  intention  of  the  legisla^ture,  and  to  allow 
the  parties  to  the  contract,  in  advance  of  the  construction  of 
any  portion  of  the  road,  to  parcel  out  the  erant  to  suit  them- 
selves, when,  as  a  matter  of  fact  and  law,  the  trust  could  only 
be  executed  by  the  legislature  itself  in  the  name  of  the  state,, 
as  a  naked  trustee  acquiring  all  its  power  to  act  at  all  direct- 
ly fron  congress.  Oi  course,  it  was  competent  for  either  of 
these  corporations  to  refrain  from  applying  to  the  legislature 
for  the  ^rant,  but  the  reasons  already  given,  as  well  as  the 
authorities  here  cited,  preclude  any  binding  contract  for  such 
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compensation  for  so  refraining.  It  has  frequently  been  held 
that  such  a  contract  is  against  public  policy,  and  therefore 
void.  Pingry  v.  Washburn,  i  Aik.  (Vt.),  264 ;  Gulick  v.  Ward, 
10  N.  J.  Law,  87 ;  Gibbs  v.  Smith,  1 1 5  Mass.  592  ;  Grey  v. 
Hook,  4  N.  Y.  449 ;  Atcheson  v.  Mallon,  43  N.  Y.  147.  Some 
of  the  cases  cited  in  this  opinion  lay  stress  on  the  fact  that 
the  claimant  for 'compensation  was  or  was  not  a  member 
of  the  legal  profession.  A  lawyer,  engaged  in  the  business  of 
drawing  petitions  and  bills,  collecting  andpresenting  evidence 
and  facts  by  argument  or  otherwise,  before  committees  or  the 
legislature  itself  may  undoubtedly  contract  for  compensation 
for  such  services.  In  such  cases  the  attorney  openly  appears 
to  all  as  the  representative  of  the  interested  party,  and  no  one 
is  likely  to  be  deceived  as  to  his  motives  or  representative 
character.  But  a  non-professional,  incapable  of  rendering  such 
services,  stands  in  a  oifferent  attitude.     If  such  a  person  en- 

fages  to  procure  or  aid  in  the  procuring  of  the  passage  of  a 
ill,  he  necessarily  contracts  for  lobby  services.  "  A  person 
who  frequents  the  lobby  of  a  house  of  legislation,  for  the  pur- 
pose of  influencing  measures'*  therein  pending  is  a  "looby 
member."  Webst.  Diet.  To  "  lobby  *'  is  for  a  person,  not 
belonging  to  the  legislature,  "  to  address  or  solicit  members 
of  a  legislative  body,  in  the  lobby  or  elsewhere,  away  from 
the  house,  with  a  view  to  influence  their  votes."  Id. 

Of  course,  the  Chippewa  Company,  and  especially  the  St. 
Paul  Company,  as  common  carriers,  have  been  of  immense 
service  in  developing  the  resources  and  increasing  the  value 
of  property  in  our  state.  As  such  common  carriers,  they 
were  necessarily  interested  in  the  creation  and  successful 
operation  of  a  new  railway  like  the  one  in  question.  They, 
and  their  respective  officers  and  employes,  as  citizens  of  the 
state,  had  the  same  interest  in  the  enterprise  that  citizens  in 
general  had,  and  probably  more  than  part  of  them.  Still  we 
are  to  remember  that,  at  the  time  of  making  the  first  contract, 
neither  of  those  companies,  nor  the  Omaha  Compan}-,  had  any 
legal  right,  title,  or  interest  in  or  to  the  portion  of  the  land 
grant  in  question,  and  were  as  strangers  to  the  then  proposed 
legislation.  True,  either  or  any  other  railway  company  was 
at  liberty  to  apply  for  the  grant,  but  the  legislature,  in  its 
wisdom,  was  perfectly  free  to  refuse  or  grant  such  applica- 
tion. The  grant  was  to  the  Omaha  Company  alone.  Nei- 
ther of  the  other  companies  is  in  any  way  connected  with  it, 
unless  it  be  by  virtue  of  the  contract  in  question.  If,  then, 
they  are  entitled  to  any  portion  of  that  grant,  it  is  by  reason 
of  the  agreement  therein  to  make  the  efforts,  give  the  aid  and 
assistance,  and  render  the  services  stipulated  in  procuring 
said  land  grant  to  be  given  to  the  Omaha  Company.     But 
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what  efforts  could  they  make,  what  aid  or  assistance  could 
they  give,  what  services  could  they  render,  except  such  as 
are  justly  characterized  as  **  lobbying  ?  '*     If  one  railway  com- 

{)any  may  thus  legally  contract  with  another  railway  conipany 
or  contingent  compensation  in  consideration  of  such  efforts, 
aid,  assistance  and  services,  then  it  may  make  similar  contracts 
with  private  individuals,  or  municipal  or  other  corporations, 
asking  legislative  action.  If  corporations  could  so  legally 
contract,  then  it  would  be  competent  for  individuals  to  do  the 
same.  We  are  not  stating  what  is  likely  to  occur,  but  what 
would  be  the  probable  tendency  of  sanctioning  the  validity  of 
such  a  contract.  Besides,  the  powers  of  every  corporation 
are  limited  to  such  as  are  expressed  in  its  charter  or  named 
in  the  statutes,  and  such  implied  powers  as  are  necessary  or 
convenient  to  carry  into  execution  those  which  are  thus  ex- 
pressed. It  is  enough  to  know  that  these  do  not  include  the 
making  of  lobbying  contracts  for  contingent  compensation  for 
procuring  legislation  respecting  matters  in  which  such  cor- 
poration  has  no  more  concern  than  the  people  generally.  In 
the  matter  of  disposing  of  land  grants,  as  in  all  other  matters 
of  legislation,  it  is  important,  to  the  continued  welfare  of  the 
state  and  all  its  citizens,  that  all  improper  avenues  of  approach 
should  be  effectually  closed.  In  two  of  the  cases  cited,  Mr. 
Justice  Field,  speaking  of  the  duties  of  members  of  legisla- 
tive bodies  and  public  officers,  asserts  what  ought  to  go  with- 
out saying,  that  **all  such  positions  are  trusts,  to  be  exer- 
cised from  considerations  of  duty  and  for  the  public  good. 
Whenever  other  considerations  are  allowed  to  intervene  and 
control  their  exercise,  the  trust  is  perverted  and  the  com- 
munity suffers.**  He  then  declares,  in  effect,  that  personal 
influence  in  such  matters  is  "  not  the  subject  of  bargain  and 
sale,**  that  it  "  is  not  a  vendible  article  in  our  system  of  laws 
and  morals,  and  the  courts  of  the  United  States  will  not  lend 
their  aid  to  the  vendor  to  collect  the  price  of  the  article.** 
103  U.  S.  273,  274;  2  Wall.  56.  These  maxims  of  legislative 
and  official  propriety  and  duty,  it  is  believed,  areas  old  as  our 
government,  audit  may  be  safely  assumed  that  they  will  never 
be  brought  into  disrepute  by  the  American  courts.  To  prop- 
erly aid  in  wielding  tne  sovereign  power  of  a  great  people, 
under  the  sanction  of  an  oath,  presupposes  freedom  from  any 
and  all  extraneous  bias  and  purchased  influence.  They  imply 
continued  vigilance  for  the  public  weal  and  the  faithful  per- 
formance of  every  public  duty.  In  the  execution  of  such  of- 
ficial trusts,  no  favors  can  be  secured  and  no  obligations  in- 
curred. 

For  the  reasons  given  we  must  hold  the  contract  void. 
The  order  of  the  circuit  court  is  reversed,  and  the  cause  is 
remanded  for  further  proceedings  according  to  law. 
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Note  by  Cassoday,  J. — Since  filing  the  foregoing  opinion,  §  4482,  Rev. 
St.,  which  seems  to  have  escaped  the  vigilance  of  the  learned  counsel  on 
both  sides,  as  well  as  the  several  members  of  the  court,  has  come  to  our 
notice.  It  provides,  in  effect,  that  any  person  who  shall,  directly  or  indi- 
rectly, give  or  receive,  or  agree  to  give  or  receive,  or  offer  to  give,  "  any 
money  or  property,  or  valuable  thin^,  or  any  security  therefor,  to  any 
person,"  for  his  services,  or  the  services  of  another,  **  in  procuring  the 
passage  or  defeat  of  any  measure  before  the  legislature,  or  before  either 
house  or  any  committee  thereof,  upon  the  contingency  or  condition  of  the 
passage  or  defeat  of  such  measure,"  or  who,  having  any  interest  as  princi- 
pal, agent,  attorney,  or  otherwise,  *'  in  procuring  or  attempting  to  procure 
the  passage,  or  defeat "  of  such  measure,  "  shall  attempt  in  any  manner  to 
influence  any  member  of  such  legislature  for  or  against  such  measure, 
without  first  making  known  to  such  member  the  real  and  true  interest  he 
has  in  such  measure,  either  personally,  or  as  such  agent  or  attorney,  shall 
be  punished  "  as  therein  prescribed.  This  section  was,  manifestly,  for  the 
more  effectual  suppression  of  such  acts  and  agreements,  coming,  as  they 
do,  under  the  condemnation  of  the  common  law,  as  indicated  in  the  fore- 
going opinion.  It  is  true,  this  section  does  not  expressly  name  corpora- 
tions, but  only,  "any  person."  These  words,  however,  must  be  construed 
as  extending  to  and  including  any  corporation.  Subdivision  12,  §  4971, 
and  subdivision  2,  {  4972,  Rev.  St.  If  it  be  claimed  that  the  section  does 
not  include  corporations,  and  that  they  are  to  enjoy  the  exclusive  privilege 
of  giving  or  receiving,  or  agreeing  to  give  or  receive,  or  offering  to  give, 
money  or  property  for  such  lobbying  services,  then  such  privilige  should  be 
limited  to  such  corporations  as  may  be  chartered  specifically  for  that  pur- 
pose ;  for  in  that  event  they  would,  in  the  spirit  of  the  latter  clause  of  the 
section  cited,  appear  in  their  true  character,  and  thus  enable  unwary 
members  of  the  legislature,  as  well  as  the  public,  the  better  to  guard 
against  their  approach,  or  to  escape  their  allurements  altogether.  Since 
the  making  of  tne  agreement  in  question  was  punishable  under  the  statute 
cited,  it  is,  of  course,  idle  to  contend  that  it  may  be  specifically  enforced 
in  equity  notwithstanding. 

Lobbying  Co Atracts— Invalidity  as  Against  Public  Policy. — See  9  Am.  & 
Eng.  Encyc.  of  Law  898. 


Hastings  &  Dakota  R.  Co, 


Whitney  et  a/. 

(United  States  Supreme  Courts  December  9,  1889.) 

Land  Grant— Effect  l>f  Entry  Under  Land  Laws.— Land  upon  which  an  en- 
try of  record,  valid  upon  its  face,  has  been  made,  is  appropriated  and  with- 
drawn from  subsecjuent  homestead  entry,  preemption  settlement,  sale  or 
grant  until  the  origmal  entry  be  cancelled,  or  be  declared  forfeited,  and 
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in  the  event  of  cancellation  or  forfeiture,  the  land  reverts  to  the  govern- 
ment as  part  of  the  public  domain  and  becomes  again  subject  to  entry  un- 
der the  land  laws. 

Same — Exception — When  Right  of  Homestead  Settlement  Attaches.— A 
person  engaged  in  actual  service  in  the  United  States  made  affidavit  pur- 
suant to  section  2293,  U.  S.  Rev.  St.,  stating  that  he  was  the  head  of  a 
family,  a  citizen  of  the  Unked  States,  and  a  resident  of  Franklin  Co.,  N. 
Y.  The  affidavit  did  not  state  that  the  affiant's  family,  or  any  member 
thereof,  was  residing  on  the  land,  or  that  there  was  any  improvement  there- 
on, and  as  matter  of  fact,  no  member  of  his  family  was  then  residing  or 
ever  had  resided  on  the  land,  and  no  improvement  had  been  made  upon 
it.  The  applicant  paid  the  fees  and  the  entry  was  allowed  by  the  register^ 
and  received  in  the  local  land  office  and  recorded.  Held,  that  the  entry 
having  been  made  and  recorded,  the  defects  were  not  sufficient  to  render 
it  absolutely  void,  and  that  a  "  right  of  homestead  settlement "  had  at- 
tached within  the  meaning  of  the  exception  in  an  act  granting  lands  in 
aid  of  a  railroad. 

Same— Homestead  Entry— Person  Serving  in  Army. — Where  the  applicant 
for  a  homestead  settlement  was  in  actual  service  m  the  army  at  the  time 
of  the  application,  a  defect  in  his  right  to  homestead  settlement  arising 
from  the  fact  that  his  family  or  any  member  thereof,  had  not  resided  upon 
the  land,  is  cured  by  section  2308,  U.  S.  Rev.  St.,  which  declares  that 
where  a  party  at  the  date  of  his  entry  under  the  homestead  law  is  actually 
serving  in  the  army,  his  service  therein  shall,  in  the  administration  of  the 
homestead  laws,  be  construed  to  be  equivalent  to  residence  for  the  same 
length  of  time  upon  the  lands  entered. 

Error  to  the  Supreme  Court  of  the  state  of  Minnesota, 
Gordon  E.  Cole  for  plaintiff  in  error. 

Lamar,  J. — This  is  an  action,  somewhat  in  the  nature  of  a 
suit   in   equity,  originally  brought  in  the  district  court  of 
Ramsey  county,  Minn.,  by  the  Hastings  and  Dakota 
Railroad  Company,  (a  corporation  organized  under  *^***** 

the  laws  of  that  state)  against  Julia  D.  and  John  Whitney,  to 
recover  a  tract  of  about  80  acres  of  land  situated  in  that  coun- 
ty, for  which  the  defendants  have  a  United  States  patent. 
The  material  facts  in  the  case  are  undisputed,  and  are  sub- 
stantially as  follows :  By  the  act  of  July  4,  1866,  cong^ress 
granted  to  the  state  of  Minnesota,  for  the  purpose  of  aiding 
m  the  construction  of  a  railroad  from  Hastings,*  through  the 
counties  of  Dakota,  Scott,  Carver,  and  McLeod,to  such  point  on 
the  western  boundary  of  the  state  as  the  legislature  of  the 
state  might  determine,  every  alternate  section  of  land,  desig- 
nated by  odd  numbers,  to  the  amount  of  five  alternate  sections 
per  mile  on  each  side  of  the  road.  The  act  further 'provided 
that  "  in  case  it  shall  appear  that  the  United  States  have,  when 
the  lines  or  route  of  said  roads  are  definitely  located,  sold  any 
section,  or  part  thereof,  granted  as  aforesaid,  or  that  the  right 
of  pre-emption  or  homestead  settlement  has  attached  to  the 
same,  or  tnat  the  same  has  been  reserved  by  the  United  States 
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for  any  purpose  whatever,  then  it  shall  be  the  duty  of  the 
secretary  of  the  interior  to  cause  to  be  selected,  for  the  pur- 
poses aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  the  tiers  of  sections  above  specified,  so  much  land 
in  alternate  sections  cr  parts  of  sections,  designated  by  odd 
numbers,  as  shall  be  equal  to  such  lands  as  the  United  States 
have  sold,  reserved,  or  otherwise  appropriated,  or  to  which 
the  right  of  homestead  settlement  or  pre-emption  has  attached 
as  aforesaid,  which  lands,  thus  indicated  by  odd  numbers  and 
sections,  by  the  direction  of  the  secretary  of  the  interior,  shall 
be  held  by  said  state  of  Minnesota  for  the  purposes  and  uses 
aforesaid,"  14  St.  87.  On  the  7th  of  March,  1867,  the  legis- 
lature of  Minnesota  accepted  this  grant,  and  transferrecf  it 
over  to  the  plaintiff.  The  railroad  company  complied  with 
all  the  terms  and  conditions  of  the  acts  of  congress,  and  of 
the  legislature  of  the  state  of  Minnesota,  and  on  or  about  the 
7th  of  March,  1867,  definitely  located  its  line  of  road  by  filing 
its  map  in  the  office  of  the  commissioner  of  the  general  land- 
office.  The  land  which  is  the  subject  of  this  controversy  fell 
within  what  are  known  as  the  lo-mile  limits  of  the  aforesaid 
grant,  when  the  line  of  road  was  definitely  located.  The  case 
being  brought  on  for  trial  on  evidence  produced  by  the  re- 
spective parties,  the  court  made  and  filed  its  findings  of  fact 
and  conclusions  of  law,  the  essential  parts  of  which  are  as  fol- 
lows: "Claiming  to  act  under  the  provisions  of  section  2293 
of  the  Revised  Statutes  of  the  United  States,  one  Bentley  S. 
Turner,  on  the  8th  of  May,  1865,  then  being  a  soldier  in  the 
army  of  the  United  States,  and  actually  with  his  regiment  in 
the  state  of  Virginia,  made  an  affidavit,  and  caused  the  same 
to  be  filed  in  the  local  land-office  of  the  district  wherein  said 
land  was  situate.  Said  affidavit  was  made  before  his  com- 
manding officer  in  the  state  of  Virginia,  and  stated  that  said 
Turner  was  the  head  of  a  family,  acitizerl  of  the  United  States, 
and  a  resident  of  Franklin  county,  N.  Y.  Application  was 
made  through  one  Conwell,  whom  said  Turner  constituted  his 
attorney  for  that  purpose,  upon  said  affidavit,  to  enter  said 
land  as  a  homestead.  Said  affidavit  did  not  state  that  Tur- 
ner's family,  or  any  member  thereof,  was  residing  on  the  land, 
or  that  there  was  any  improvement,  thereon  ;  and,  as  a  matter 
of  fact,  no  member  of  his  family  was  then  residing,  or  ever 
did  reside,  on  said  land,  and  no  improvement  whatever  had 
ever  been  made  thereon  by  any  one.  Thereupon,  upon  being 
paid  their  fees  by  said  Conwell,  the  register  and  receiver  of 
said  land-office  allowed  said  entry,  and  the  same  stood  upon 
the  records  of  said  local  land-office  and  upon  the  records  of 
the  general  land-office  uncancelled  until  September  30, 1872, 
when  said  entry  was  cancelled  by  the  proper  officers  of  the 
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United  States.  It  does  not  appear  that  any  specific  reason 
was  assigned  for  said  cancellation,  nor  does  the  reason  for  said 
cancellation  appear,  save  as  it  may  be  furnished  by  the  facts 
aforesaid.  On  the  7th  day  of  May,  1877,  without  notice  to 
the  plaintiff,  the  defendant  Julia  D.  Whitney,  then  a  single 
woman,. by  name  Julia  D.  Graham,  who  has  since  intermar- 
ried  with  said  defendant  John  Whitney,  did  enter  said  land 
at  the  local  land-office  as  a  homestead,  and  thereafter,  in  the 
usual  course  of  business,  the  officers  in  charge  of  the  general 
land-office  of  the  United  States  caused  a  patent  of  the  United 
States  for  said  land  to  be  issued  in  due  form,  and  delivered  to 
said  defendant  Julia,  who  ever  since  May  7,  1877,  has  been 
and  now  is  in  the  actual  occupancy  of  said  premises,  holding 
the  same  under  said  patent.  Said  land  is  of  the  value  of  six 
hundred,  ($600).**  After  making  these  findings  of  fact,  and 
holding  as  a  conclusion  of  law  that  the  alleged  entry  of  Turn- 
er was  absolutely  void,  that  the  title  to  the  land  m  dispute 
was,  under  the  land  grant  to  the  state,  vested  in  the  plaintiff, 
and  that  the  entry  of  Julia  D.  Whitney  thereon  was  unauthor- 
ized and  of  no  effect,  the  court  entered  a  decree  in  favor  of 
the  plaintiff  in  error.  On  an  appeal  by  the  defendant  to  the 
supreme  court  of  the  state  that  decree  was  reversed,  without 
any  order  for  a  new  trial.  Such  reversal,  under  the  laws  of 
Mmnesota,  is,  in  effect,  the  final  judgment  of  the  highest  court 
of  that  state  in  which  a  decision  of  the  cause  coind  be  had, 
and  the  case  has  been  brought  here  by  a  writ  of  error. 

Section*  i  of  the  act  of  March  21,  1864,  (13  St.  35),  now  sec- 
tion 2293  of  the  Revised  Statutes,  under  which  Turner's 
homestead  entry  was  made,  provides  as  follows :  "  In  case  of 
any  person  desirous  of  avaihng  himself  of  the  benefits  of  this 
chapter,  but  who,  by  reason  of  actual  service  in  the  military 
or  naval  service  of  the  United  States,  is  unable  to  do  the  per- 
sonal preliminary  acts  of  the  district  land-office  which  the 
precedmg  sections  require,  and  whose  family,  or  some  mem- 
oer  thereof,  is  residing  on  the  land  which  he  desires  to  enter, 
and  upon  which  a  bona  fide  improvement  and  settlement  have 
been  made,  such  person  may  make  the  affidavit  required  by 
law  before  the  officer  commanding  in  the  branch  of  the  service 
in  which  the  party  is  engaged,  which  affidavit  shall  be  as  bind- 
ing in  law,  and  with  like  penalties,  as  if  taken  before  the  regis- 
ter or  receiver ;  and,  upon  such  affidavit  being  filed  with  the 
register  by  the  wife  or  other  representative  of  the  party,  the 
same  shall  become  effective  from  the  date  of  such  filing,  pro- 
vided the  application  and  affidavit  are  accompanied  by  the  fee 
and  commissions  as  required  by  law."  The  question  presented 
for  our  consideration  is  whether,  upon  the  facts  found  and 
admitted,  the  homestead  entry  of  Turner  upon  the  land  in 
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controversy  excepted  it  from  the  operation  of  the  land  grant 
under  which  plaintiff  in  error  claims  title. 

The  doctrine  first  announced  in  Wilcox  v,  Jackson,  13  Pet. 
498,  that   a  tract   lawfully  appropriated  to  any  purpose   be- 

comes  thereafter  severed  from  the  mass  of  public 
Bffi»etofftp-  lands,  and  that  no  subsequent  law  or  proclamation 
p^u'i!  uads!'  ^^''  ^^  construed  to  embracd  it,  or  to  operate  upon 

it,  although  no  exception  be  made  of  it,  has  been  re- 
affirmed and  applied  by  this  court  in  such  a  great  number 
and  variety  of  cases  that  it  may  now  be  regarded  as  one  of 
the  fundamental  principles  underlying  the  land  system  of  this 
country.  In  Witherspoon  v.  Duncan,  4  Wall,  (LJ.  S.)  210,  this 
court  decided,  in  accordance  with  the  decision  in  Carroll  v. 
Safford,  3  How.  (U.  S.)44i,  that  "  lands  originally  public  cease 
to  be  public  after  they  have  been  entered  at  the  land-office, 
and  a  certificate  of  entry  has  been  obtained  ;"  and  the  court 
further  held  that  this  applies  as  well  to  homestead  and  pre- 
emption as  to  cash  entries.  In  either  case^.  the  entry  being 
made,  and  the  certificate  being  executed  and  delivered,  the 
particular  land  entered  thereby  becomes  segregated  from  the 
mass  ofpublic  lands,  and  takes  the  character  of  private  proi>- 
erty.  The  fact  that  such  an  entry  may  not  be  confirmed  by 
the  land-office  on  account  of  any  alleged  defect  therein,  or 
may  be  cancelled  or  declared  forfeited  on  account  of  non-com- 
pliance with  the  law,  or  even  declared  void,  after  a  patent  has 
issued,  on  account  of  fraud,  in  a  direct  proceeding  for  that 
purpose  in  the  courts,  is  an  incident  inherent  in  all  entries  of 
the  public  lands. 

In  the  light  of  these  decisions,  the  almost  uniform  practice 
of  the  department  has  been  to  regard  land,  upon   which  an 

entry  of  record  valid  upon  its  face  has  been  made, 
CMifeiutioB  j^g  appropriated  and  withdrawn  from  subsequent 
Effect!^  homestead  entry,  pre-emption  settlement,  sale,  or 

grant  until  the  original  entry  be  cancelled  or  de- 
clared forfeited ;  in  which  case  the  lan3  reverts  to  the  gov- 
ernment as  a  part  of  the  public  domain,  and  becomes  again 
subject  to  entry  under  the  land  laws.  The  correctness  of  this 
holding  has  been  sustained  by  this  court  in  the  case  of  Kan- 
sas Pac.  R.  Co.  V,  Dunmeyer,  113  U.  S.  629,  and  the  principle 
applied  to  a  railroad  grant  act,  which  contained  the  same  ex- 
ceptions as  those  embodied  in  the  act  under  which  tne  plaint- 
iff in  error  claims  title  to  the  tract  in  controversy.  In  that 
case  a  homestead  claim  had  been  made  and  filed  in  the  land- 
office  by  one  Miller,  and  there  recognized  by  a  certificate  of 
entry,  before  the  line  of  the  company's  road  was  located. 
Subsequently  to  the  location  he  abandoned  his  entry,  and 
took  a  title  under  the  railroad  company,  and    his  homestead 
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entry  was  cancelled.  One  G.  B.  Dunmeyer  then  entered  the 
land  under  the  homestead  law,  claiming  that,  by'  the  cancel- 
lation for  abandonment,  it  had  passed  back  into  the  ma§s  of 
public  lands,  and  was  not  brought  within  the  grant:  and 
upon  that  claim  ousted  the  defendant  in  error,  who  afterwards 
brought  his  action  against  the  railroad  company  for  a  breach 
of  covenant,  obtaining  a  judgment  in  the  court  below,  which 
was  afterwards  affirmed  by  this  court.  The  court  said,  Mr. 
Justice  Miller  delivering  its  opinion:  "The  record  shows 
that  on  July  25,  1866,  Miller  made  a  homestead  entry  on  this 
land  whicn  was  in  every  respect  valid.  *  *  *  It  also 
shows  that  the  line  of  definite  location  of  the  company's  road 
was  first  filed  *  *  *  September  21,  1866.  *  *  *  In 
the  language  of  the  act  of  congress,. this  homestead  claim  had 
attached  to  the  land,  and  it  therefore  did  not  pass  by  the 
^rant.  Of  all  the  words  in  the  English  language,  this  word 
*  iattached '  was  probably  the  best  that  could  have  been  used. . 
It  did  not  mean  mere  settlement,  residence,  or  cultivation  of 
the  land,  but  it  meant  a  proceeding  in  the  proper  land-office, 
by  which  the  inchoate  right  to  the  land  was  initiated.  It 
meant  that  by  such  a  proceeding  a  right  of  homestead  had 
fastened  to  that  land,  wnich  could  ripen  into  a  perfect  title  by 
future  residence  and  cultivation.  With  the  performance  of 
these  conditions  the  company  had  nothing  to  do."  "  It  is 
argued  by  the  company  that,  although  Miller's  homestead 
entry  had  attached  to  the  land,  within  the  meaning  of  the  ex- 
cepting clause  of  the  grant,  before  the  line  of  definite  location 
was  filed  by  it,  yet  when  Miller  abandoned  his  claim,  so  that 
it  no  longer  existed,  the  exception  no  longer  operated,  and 
the  land  reverted  to  the  company ;  that  the  grant  by  its  in- 
herent force  reasserted  itself,  and  extended  to  or  covered  the 
land  as  though  it  had  never  been  within  the  exception.  We 
are  unable  to  perceive  the  force  of  this  proposition.  *  *  * 
No  attempt  has  ever  been  made  to  include  lands  reserved  to 
the  United  States,  which  reservation  afterwards  ceased  to 
exist,  within  the  grant,  though  this  road,  and  others  with 
grants  in  similar  language,  have  more  than  once  passed 
through  military  reservations  for  forts  and  other  purposes, 
which  have  been  given  up  or  abandoned  as  such  reservations, 
and  were  of  great  value.  Nor  is  it  understood  that,  in  any 
case  where  lands  had  been  otherwise  disposed  of,  their  rever- 
sion to  the  government  brought  them  within  the  grant. 
Why  should  a  different  construction  apply  to  lands  to  which 
a  homestead  or  pre-emption  ri^ht  had  attached  ?  Did  con- 
gress intend  to  say  that  the  right  of  the  company  also  at- 
taches,  and  whichever  proved  to  be  the  better  right  obtained 
the  land?" 
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Counsel  for  plaintiff  in  error  contends  that  the  case  just  cited 
has  no  application  to  the  one  we  are  now  considering,  the  dif- 
ference being  that  in  that  case  the  entry  existing 
Application  ^t  the  time  of  the  location  of  the  road  was  an  en- 
fnTaiid«i>M  ^^y  valid  in  all  respects,  while  the  entry  in  this  case 
itofti««.  was  invalid  on  its  face,  and  in  its  inception;  and 

that  this  entry,  having  been  made  by  an  agent  of 
the  applicant,  and  based  upon  an  affidavit  which  tailed  to  show 
the  settlement  and  improvement  required  by  law,  was,  on^its 
face,  not  such  a  proceeding,  in  the  proper  land  office,  as  could 
attach  even  an  inchoate  right  to  the  land.  We  do  not  think 
this  contention  can  be  maintained.  Under  the  homestead  law 
three  things  are  needed  to  be  done  in  order  to  constitute  an 
entry  on  public  lands:  First,  the  applicant  must  make  an  affi- 
davit setting  forth  the  facts  which  entitle  him  to  make  such 
an  entry  ;  second,  he  must  make  a  formal  application ;  and,  third, 
he  must  make  payment  of  the  money  required.  When  these 
three  requisites  are  complied  with,  and  the  certificate  of  en- 
try is  executed  and  delivered  to  him,  the  entry  is  made — the 
land  is  entered.  If  either  one  of  these  integral  parts  of  an 
entry  is  defective — that  is,  if  the  affidavit  be  insufncient  in  its 
showing,  or  if  the  application  itself  is  informal,  or  if  the  pay- 
ment is  not  made  in  actual  cash — the  register  and  receiver  are 
justified  in  rejecting  the  application.  But  if,  notwithstanding 
these  defects,  the  application  is  allowed  by  the  land  officers, 
and  a  certificate  of  entry  is  delivered  to  the  applicant,  and  the 
entry  is  made  of  record,  such  entry  may  be  afterwards  can- 
celed on  account  of  these  defects  by  the  commissioner,  or  on 
appeal  by  the  secretary  of  the  interior ;  or,  as  is  often  the 
practice,  the  entry  may  be  suspended,  a  hearing  ordered,  and 
the  party  notified  to  show  by  supplemental  proof  a  full  com- 
pliance with  the  requirements  of  the  department,  and,  on  fail- 
ure to  do  so,  the  entry  may  then  be  canceled.  But  these 
defects,  whether  they  be  of  form  or  substance,  by  no  means 
render  the  entry  absolutely  a  nullity.  So  long  as  it  remains 
a  subsisting  entry  of  record,  whose  legality  has  been  passed 
upon  by  the  landf  authorities,  and  their  action  remains  unre- 
versed, it  is  such  an  appropriation  of  the  tract  as  segregates 
it  from  the  public  domain,  and  therefore  precludes  it  from 
subsequent  grants.  In  the  case  before  us,  at  the  time  of  the 
location  of  the  company's  road  an  examination  of  the  tract- 
books  and  the  plat  filed  in  the  office  of  the  register  and  re- 
ceiver, or  in  the  land  office,  would  have  disclosed  Turner's 
entry  as  an  entry  of  record,  accepted  by  the  proper  officers 
in  the  proper  office,  together  witn  the  application  and  neces- 
sary money — an  entry  the  imperfections  and  defects  of  which 
could  have  been  cured  by  a  supplemental  affidavit  or  by  other 
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proof  of  the  requisite  qualifications  of  the  applicant.  Such 
an  entry  attached  to  the  land  a  right  which  the  road  cannot 
dispute  for  any  supposed  failure  of  the  entryman  to  comply 
with  all  the  provisions  of  the  law  under  which  he  made  his 
claim.  A  practice  of  allowing  such  contests  would  be  fraught 
with  the  gravest  dangers  to  actual  settlers,  and  would  be  sub- 
versive of  the  principles  upon  which  the  munificent  railroad 
grants  are  based.  As  was  said  in  the  Dunmeyer  case,  supra: 
"  It  is  not  conceivable  that  congjress  intendea  to  place  these 
parties  [homestead  and  pre-emption  claimants  on  the  one  hand, 
and  the  railway  company  on  the  other]  as  contestants  for  the 
land,  with  the  right  m  each  to  require  proof  from  the  other 
of  complete  performance  of  its  obligation.  Least  of  all  is  it 
to  be  supposed  that  it  was  intended  to  raise  up,  in  antago- 
nism to  all  the  actual  settlers  on  the  soil,  whom  it  had  invited 
to  its  occupation,  this  ereat  corporation,  with  an  interest  to 
defeat  their  claims,  and  to  come  between  them  and  the  gov- 
ernment as  to  the  performance  of  their  obligations.'* 

A  question  somewhat  analogous,  in  principle,  to  the  one  in 
this  case,  arose  in  Newhall  v,  Sanger,  92  U.  S.  761.  In  that 
case,  Newhall  claimed  under  a  patent  issued  to  the  Western 
Pacific  Railroad  Company,  for  land  supposed  to  be  within  the 

frant  made  by  the  act  of  July  i,  1862,  (12  St.  489,)  and  that  of 
uly  2,  1864,  (13  St.  356,)  and  Sanger  claimed  under  a  subse- 
quent patent  which  recited,  among  other  things,  that  the 
former  patent  had  been  erroneously  issued.  The  land  in  con- 
troversy had  been  within  the  boundaries  of  a  claim  made 
under  a  Mexican  grant,  which  was  pending  in  the  land  de- 
partment of  the  United  States  at  the  time  the  order  withdraw* 
ing  the  railroad  lands  from  entry  was  made.  The  Mexican 
claim  was  rejected  a  few  days  thereafter  because  of  its  fraud- 
ulent character.  Under  that  state  of  facts,  the  contention  of 
the  railroad  company  was  that,  the  Mexican  claim  having 
been  declared  invalid,  the  land  in  controversy  became  subject 
to  the  operation  of  the  granting  acts,  and  therefore  passed  to 
the  company.  But  this  court  declared  otherwise,  and  held 
that  the  land  never  became  subject  to  the  grant,  and  that  the 
claimant  under  the  second  patent  had  the  better  title. 

In  addition  to  this,  §  230801  the  Revised  Statutes  provides: 
**  Where  a  party  at  -the  date  of  his  entry  of  a  tract  of  land  un- 
der the  homestead  laws,  or  subseauently  thereto, 
was  actually  enlisted  and  employea  in  the  army  or  s*'^***" 
navy  of  the  United  States,  his  services  therein  shall,  ti™tti  wd."" 
in  tne  administration  of  such  homestead  laws,  be  denee. 
construed  to  be  equivalent,  to  all  intents  and  pur- 
poses,  to  a  residence  for  the  same  length  of  time  upon  the 
tract  so  entered,**  etc.     That  act  is  a  curative  act,  or,  rather, 
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one  putting  a  construction  upon  tW  prior  act  of  1864,  under 
which  the  Turner  entry  was  made.  The  effect  of  it  is  to  de- 
clare service  in  the  armv  or  navy  of  the  United  States  by  the 
applicant,  at  the  date  of  an  entry  made  under  the  act  of  1864, 
equivalent  to  actual  residence  upon  the  land  by  him.  In  that 
view  of  the  case  the  affidavit  in  the  Turner  entry  was  suffi- 
cient ;  for  in  contemplation  of  law,  he  was  then  residing  upon 
the  tract  embraced  m  his  entry. 

The  conclusion  at  which  we  have  arrived  is  in  harmony 
with  the  latter  rulings  of  the  land  department.  See  Graham 
7/.  Railroad  Co.,  (this  case,)  i  Dec.  Dep.  Int.  382 ;  Railway  Co.  v, 
Forseth,  3  Dec.  Dep.  Int.  446;  Extension  Co.  v.  Gallipean,  Id. 
166;  Railway  Co.  v.  U.  S.,  Id.  479;  Railway  Co.  r.  Leech,  Id. 
506;  Railway  Co.  v.  Whitnall,  4  Dec.  Dep.  Int  249 ;  and  many 
others  of  like  tenor  and  effect.  It  is  true  that  the  decisions 
of  the  land  department  on  matters  of  law  are  not  binding  upon 
this  court,  in  any  sense.  But  on  questions  similiar  to  the  one 
involved  in  this  case  they  are  entitled  to  great  respect  at  the 
hands  of  any  court.  In  17.  S.  v.  Moore,  95  U.  S.  760,  763,  this 
court  said :  "  The  construction  given  to  a  statute  by  those 
charged  with  the  duty  of  executing  it  is  always  entitled  to  the 
most  respectful  consideration,  and  ought  not  to  be  overruled 
without  cogent  reasons.  ♦  ♦  *  The  officers  concerned 
are  usually  able  men,  and  masters  of  the  subject.  Not  unfre- 
quently  they  are  the  draughtsmen  of  the  laws  they  are  after- 
wards called  upon  to  interpret."  See,  also,  Brown  v.  United 
States,.  1 13  U.  S.  568,  571,  and  cases  there  cited  ;  U.  S.  z\  Burl- 
ington &  M.  R.  R.  Co.,  98  U.  S.  334,  341 ;  Kansas,  Pac.  R.  Co. 
^  V.  Atchison,  T.  &  S.  F.  Co.,  1 12  U.  S.  414,  418,  26  Am.  &  Eng. 
R.  Cas.  506.  Other  subsidiary  questions  have  been  argued 
by  counsel  for  plaintiff  in  error,  but  they  are  all  virtually  dis- 
posed of  in  the  foregoing. 

For  the  foregoing  reasons  we  concur  with  the  court  below 
that  Turner's  homestead  entry  excepted  the  land  from  the  oper- 
ation of  the  railroad  grant ;  and  that  upon  the  cancellation  of 
that  entry  the  tract  in  question  did  not  inure  to  the  benefit  of 
the  company,  but  reverted  to  the  government,  and  became  a 

f>art  of  the  public  domain,  subject  to  appropriation  by  the  first 
egal  applicant,  who.  as  the  record  shows,  was  the  defendant 
in  error,  Julia  D.  Whitney,  7iee  Graham.  The  decree  of  the 
supreme  court  of  Minnesota  is  affirmed. 
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Young  et  al. 

V. 

Goss. 

{Kansas  Supreme  Caurty  November  9,' 1889.) 

Land  Qrant— Exceptions^Abandoned  Homestead  Entry — A  homestead 
entry,  made  before  the  definite  location  of  the  railroad,  but  which  had 
been  voluntarily  abandoned  before  such  definite  location,  although  the  filing 
thereof  was  not  canceled  until  after  the  location,  did  not  operate  to  except 
the  land  from  the  grant  to  the  railroad. company,  under  the  provisions  of 
the  act  of  congress  of  March  3,  1863,  donating  to  the  state  of  Kansas  lands 
to  aid  in  the  construction  of  certain  railroads  and  telegraphs. 

Error  from  District  Court,  Chase  County. 

This  action  was  tried  at  the  June  term,  1887,  of  the  Chase 
district  court.  The  following  statement  of  facts  was  agreed 
to  by  N.  S.  Goss,  as  plaintiff,  and  Martha  E.  Young,  S.  P. 
Young,  and  Phebe  M.  Boynton,  as  defendants.  First.  This 
is  an  action  hy  N.  S.  Goss  to  foreclose  a  mortgage  made  to 
him  by  John  Emslie  and  Jane  Emslie  his  wife,  on  the  S.  W. 
4  of  section  33,  township  19,  range  8  E.,  in  Chase  county, 
Kan.  That  neither  of  these  defendants  were  parties  to  the 
making  of  said  mortgage,  nor  had  any  knowledge  of  its  be- 
ing made  until  lone  after  it  was  recorded  in  the  office  ot  the 
register  of  deeds  of  Chase  county,  Kan.  Second.  John  Emslie 
claims  ownership  and  title  to  the  S.  W.  \  of  section  33,  town- 
ship 19,  range  8  E.,  through  the  act  of  congress  granting 
lands  to  the  state  of  Kansas  to  aid  in  the  construction  of  the 
Atchison,  Topeka  &  Santa  Fe  Railroad,  and  for  other  pur- 
poses, approved  March  3,  1863.  Third.  Martha  E.  Young 
claims  ownership  of,  and  title  to,  the  N.  J  and  Phebe  M.  Boyn- 
ton claims  ownership  of,  and  title  to,  the  S.  ^  of  the  S.  W.  1 
section  33,  township  19,  range  8  E.,  through  the  homestead 
^ntry  thereof  by  Andrew  j.  Stainbrook,  made  under  the  act 
of  congress  to  secure  homesteads  to  actual  settlers  on  the 
public  domain,  approved  May  20,  1862,  and  amendments 
thereto.  Fourth.  October  i,  1863,  in  full  compliance  with 
law,  John  W.  Randall  made  his  homestead  entry  No.  39j5,  on 
S.  W.  \  of  section  33,  township  19,  range  8  E.,  in  Chase 
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county,  Kan.,  and  complied  with  all  the  requirements  of  the 
homestead  laws  of  congress  until  August  7,  1868,  when  he 
abandoned  the  land,  and,  under  the  complaint  filed  by  An- 
drew J.  Stainbrook,  a  hearing  was  had  at  the  local  land- 
office  at  Salina,  Kan.,  August  7.  1871,  when  it  was  shown  that 
Randall  had  abandoned  said  tract  of  land  three  years  pre- 
viously, and  the  said  homestead  entry  of  said  Johii  W.  Ran- 
dall dn  said  tract  of  land  was  canceled  October  12,  1871,  for 
failure  to  complete  the  same.  Fifth.  November  21,  1871, 
under  the  rulings  and  decisions  of  the  officers  of  the  United 
States  land  department,  Andrew  J.  Stainbrook  made  his 
homestead  entry  No.  11,913,  on  said  S.  VV.  \  of  section  33, 
township  19,  range  8  E.  Sixth.  September  24,  1873,  ^^  ^h^ 
application  of  the  Atchison,  Topeka  &  Santa  Fe  Railroad 
Company,  made  by  N.  S.  Goss,  its  then  attorney,  and  now 
plaintiff  in  above  entitled  action,  by  an  ex  parte  proceeding, 
without  notice  to  Andrew  J.  Stainbrook,  and  without  any 
knowledge  on  his  part  that  said  proceedings  had  been  insti- 
tuted, or  were  being  had,  the  commissioner  of  the  general 
land-office  declared  Andrew  J.  Stainbrook's  said  homestead 
entry  on  said  tract  of  land  canceled,  for  pretended  conflict 
with  the  grant  of  lands  to  the  state  of  Kansas  to  aid  the  con- 
struction of  said  railroad,  and  for  other  purposes,  approved 
March  3,  1863.  Seventh.  May  28,  1874,  saidS.  W.  Jot  section 
33,  township  19,  range  8  E.,  was  certified  to  the  state  of  Kan- 
sas  for  the  benefit  olthe  Atchison,  Topeka  &  Santa  Fe  RaiU 
road,  under  the  act  of  congress  approved  March  3,  1863,  and 
subject  to  all  its  conditions,  and  to  any  valid  interfering 
rights  that  may  exist.  Eighth.  February  8,  1875,  the  state  of 
Kansas  issued  its  patent  for  said  tract  of^ land  to  the  Atchison, 
Topeka,  &  Sante  Fe  Railroad  Company,  with  the  same  con- 
ditions, viz.,  under  the  act  of  congress  approved  March  3, 
1863,  and  subject  to  all  the  conditions,  and  to  any  valid  inter- 
fering rights,  that  may  exist.  Ninth.  May  20,  1874,  the  At- 
chison, Topeka  &  Santa  Fe  Railroad  Company  made  its  war- 
ranty deed  to  said  tract  of  land  to  N.  S.  Goss,  its  then  attor- 
ney, now  plaintiff  in  this  action,  for  the  consideration  of  $1. 
Tenth.  February  3,  1877,  N.  S.  Goss  made  his  warranty 
deed  for  said  land  to  John  Emslie,and  February  6, 1877,  John 
Emslie  and  Jane  Emslie,  his  wife,  made  their  mortgage  on 
said  land  to  N.  S.  Goss  to  secure  the  payment  of  the  notes 
sued  on  in  this  action  given  by  Emslie  to  Goss  for  the  pur- 
chase money  of  said  tract  of  land  by  Emslie  from  Goss. 
Eleventh.  October  14,  1878,  the  honorable  secretary  of  the  in- 
terior,  by  his  decision  of  that  date,  under  the  apDiication  of 
Andrew  J.  Stainbrook,  duly  made  and  prosecuted,  after  due 
notice  to  said  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
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pany,  and  under  the  act  of  congress  approved  April  21, 1876, 
reinstated  said  Stainbrook's  said  homestead  entry  on  said 
tract  of  land ;  and  Stainbrook  having  filed  his  final  proof  in 
compliance  with  the  requirements  of  the  homestead  laws  of 
congress  on  his  part,  a  patent  was  in  due  form  issued  to  him 
for  said  tract  of  land,  of  date  April  22,  1879.  Twelfth.  May 
2,  1879,  f^^  ^  valuable  consideration,  Andrew  J.  Stainbrook 
and  Lucy  A.  Stainbrook,  his  wife,  duly  made  their  warranty 
deed  for  the  N.  \  of  the  S.  W.  \  of  section  33,  township  19, 
range  8  E.,  to  Rlartha  E.  Young.  Thirteenth.  August  18, 
1879,  Andrew  J.  Stainbrook  and  Lucy  A.  Stainbrook,  his  wife, 
for  a  valuable  consideration  made  their  warranty  deed  for 
the  S.  \  of  the  S.  W.  \  of  section  33,  township  19,  range  8  E., 
to  this  defendant,  Phebe  M.  Boynton.  Fourteenth.  The  S. 
W.  X  of  section  33,  township  19,  range  8  E.,  is  within  the  10 
mile  limit  of  the  line  or  route  of  the  Atchison,  Topeka 
&  Santa  Fe  Railroad,  and  the  line  or  route  of  said  rail- 
road was  definitely  located  through  Chase  county,  Kan., 
and  opposite  said  tract  of  land,  June  30,  1869,  and  notice  of 
withdrawal  from  the  market  of  all  lands  within  the  10  mile 
limits  to  which  the  company's  right  had  attached,  at  definite 
location  of  line  or  route  of  road,  was  received  at  the  local 
land-office,  November  3,  1869.  The  court  found  generally 
for  the  plaintiff,  and  rendered  judgment  for  him,  adjudging 
the  mortgage  of  plaintiif  to  be  a  first  lien  upon  the  land  in  ques- 
tion. The  defendants,  complaining  of  that  judgment,  bring 
the  case  here  for  review. 

O.  A.  Bassett  and  Douthitt^  Jones  &  Mason  for  plaintiffs  in 
error.  % 

Geo.  R.  Peck  J  C.  N.  Sherry^  and  A,  A.  Hurd  for  defendant  in 
er/or. 

Holt,  C. — The  title  of  this  tract  of  land  has  been  litigated 
before.  Martha  E.  Young  brought  her  action  to  quiet  her 
title  to  a  part  thereof  in  tne  Chase  district  court. 
At  the  first  day  of  the  Mav,  1880,  term,  a  jud^-  ?r«Dg/' 
ment  was  rendered  in  her  favor  on  default.  This 
judgment  was  afterwards  reversed  in  this  court  (Emslie  v. 
Young,  24  Kan.  732)  for  the  reason  that  the  petition  did  not 
state  a  cause  of  action.  The  allegations  of  the  petition  were 
substantially  the  same  as  the  facts  agreed  upon  m  this  action, 
so  far  as  they  relate  to  the  title  of  Martha  E.  Youn^  to  the 
land  in  dispute.  Usually  the  rule  laid  down  in  that  case 
would  be  the  one  we  should  be  guided  by  in  our  investiga- 
tion and  determination  of  the  issues  in  this  action.  Chief 
Justice  HORTON,  delivering  the  opinion  in  that  case,  said  :  "It 
is  urged,  however,  that  the  claim  of  Randall,  although  aban- 
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doned  before  the  location  of  the  road,  yet,  because  it  was 
then  uncanceled,  had  sufficient  force  and  validity  to  take  th« 
land  from  the  railroad  company, — in  brief,  that  a  forfeited 
and  abandoned  homestead  claim,  simply  uncanceled  upon 
tlie  books  of  the  land-office,  has  the  like  effect  to  exclude 
land  from  the  railroad  grant  as  a  subsisting  valid  homestead 
claim,  capable  of  being  perfected,  and  ripening  into  an  abso- 
lute title.  Such  an  interpretation  of  the  act  of  1863  is  not 
sustained  by  the  letter  or  spirit  of  the  statute.  The  act  does 
not  speak  of  entries  or  filings  as  excepting  lands  from  the 
operation  of  the  grant,  but  of  rights, — the  right  of  pre-emj)- 
tion  and  homestead.  The  spirit  of  the  act  was  to  protect  pre- 
emption and  homestead  settlers,  having  valid  and  subsisting 
rights  at  the  time  the  grant  became  certain.  It  was  not  the 
intention  of  congress,  by  the  exceptions  in  the  act,  to  exclude 
lands  from  the  grant  upon  fraudulent  or  forfeited  entries  or 
filings.  In  our  opinion,  the  land  having  been  abandoned  as 
a  homestead  claim  when  the  route  of  the  road  was  fixed,  no 
right  of  homestead  settlement  attached  to  the  land,  within 
the  meaning  of  the  act,  at  the  date  of  the  location  of  the  road; 
and  that  at  such  location  the  grant  attached  to  the  land,  not- 
withstanding the  non-cancellation  or  the  homestead  filing  of 
Randall.  Tnis  conclusion  leads  us  to  decide  that  the  land  in 
controversy  belonged  to  the  railroad  company  on  May  20^ 
•1874,  when  the  deed  was  executed  to  N.  S.  Goss,  and  that  the 
defendant  John  Emslie  is  the  owner  of  the  land,  subject  to 
the  mortgage  lien  of  his  grantor." 

The  defendants  contend,  however,  that  the  supreme  court 
of  the  United  States,  in  the  case  of  Kansas  Pac.  R.  Co.  v. 
Dunmeyer,  113  U.  S.  629,  have  laid  down  a  rule  of  law  dif- 
ferent from  that  enunciated  by  this  court  in  Emslie  v.  Young. 
The  language  used  in  Kansas  Pac.  R.  Co.  v,  Dun- 
iL*co!'Yf  Dm-  ™^y^r  might  be  construed  to  sustain  the  contention 
■lerer.  *  of  the  defendants,  but  the  facts  in  that  case  are  unlike 
the  facts  in  this.  It  appears  from  the  record  in 
that  case  that  one  Miller  made  a  nome  entry  on  a  quarter 
section  of  land  in  Saline  county  on  the  26th  day  of  July,  1866. 
On  the  nth  of  the  same  month  the  Union  Pacific  Railw^ay 
Company,  Kansas  division,  which  is  the  branch  now  called 
the  "  Kansas  Pacific  Railway  Company,"  filed  its  map  show- 
ing the  general  line  of  its  road,  ana  the  land  was  withdrawn 
from  preemption,  private  entry,  and  sale  on  the  26th  of  July, 
the  next  day  after  the  plaintiff  had  made  his  home  entry. 
The  company  claimed  title  to  the  land  under  two  acts  of 
congress  granting  the  land  to  the  Union  Pacific  Railway- 
Company  and  branches, — namely,  the  act  of  1862,  and  amena- 
atory  act  of  July  2,  1864,  and  the  act  of  July  3,  1866.      Their 
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land  was  situated  within  the  limits  of  the/  land  so  granted. 
In  1 87 1  Miller's  homestead  entry  was  canceled.  The  court 
held  that  the  land  in  dispute  was  not  a  part  of  the  grant  to 
the  railroad  company,  for  the  reason  that  Miller's  homestead 
right  had  attached  thereto  before  it  was  withdrawn  from 
pre-emption,  private  entry,  and  sale.  There  is  this  distinc- 
tion between  the  facts  in  that  case  and  this :  Miller's  home- 
stead entry  at  the  time  the  railroad  acquired  its  home  entry 
in  the  land  was  a  valid  and  existing  right,  which  might  have 
ripened  into  a  title.  In  this  case  the  home  entry  of  Randall 
had  been  abandoned  nearly  a  year  before  the  line  of  the  road 
had  been  located,  and  a  year  before  the  land  was  withdrawn 
from  sale.  Now  we  believe  if  the  entry  of  Randall  had  been 
cancelled  before  the  30th  of  June,  when  the  railroad  company 
acquired  its  interest  in  the  land,  that  this  quarter  section 
would  have  reverted  to  the  government,  and  thereby  been 
within  the  purview  of  the  grant  to  the  company.  The  rule 
would  not  have  been  different,  we  think,  when  the  land  had 
been  actually  abandoned,  though  the  entry  of  Randall  had 
not  been  declared  canceled  at  the  local  land-office.  From 
the  agreed  statement  of  facts  in  this  case,  Randall  had  no  ex- 
isting rights  under  his  own  entry  on  the  30th  day  of  June, 
1869,  and  therefore  this  land  was  .embraced  in  the  grant  of 
the  government  to  the  railroad  company.  We  recommend 
that  the  judgment  be  affirmed. 

Per  Curiam. — It  is  so  ordered ;  all  the  justices  concurring. 

Land  Grants— Rights  Under  Homestead  Entries. — See  Kansas  City,  L.  & 
S.  K.  R.  Co.  V.  Attorney-General  (U.  S.),  29  Am.  &  Eng.  R.  Cas.  467,  note, 
475 ;  note,  38  Id,  675,  676 ;  Hastings  &  D.  K.  Co.  v.  Whitney  (U.  S.),  an/e, 
p.  428. 


Francoeur 

V. 

Newhouse. 


{C/.  S.  Circuit  Courts  N,  D,  California^  December  9,  1889.) 

Central  Pacific  Railroad  Land  Crant^Crant  in  Prassenti. — The  grant  of 
lands  to  the  Central  Pacific  Railroad  Company  to  aid  in  the  construction 
of  its  road,  under  the  act  of  congress  of  July  i,  1862,  and  the  amendatoiv 
act  of  1864,  is  a  grant  in  prcesenti,  which  can  only  be  defeated  by  the  fail- 
ure to  perform  the  conditions  subsequent,  and  appropriate  juaicial  pro- 
ceeding to  declare  a  forfeiture. 
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Same — Ejectment  Before  Patent  Issued. — ^The  title  which  vests  under  the 
congressional  grant,  and  the  performance  of  the  prescribed  conditions,  is 
a  legal  title,  upon  which  an  action  of  ejectment  may  be  maintained  before 
the  patent  issues. 

Same— Patent— Evidence  of  Performance  of  Conditions. — The  patent  is- 
sued under  the  congressional  grant  is  only  a  convenient  instrument  of  evi- 
dence that  the  conditions  have  been  performed  and  the  title  vested. 

Same— Expense  of  Survey— Non-payment. — The  failure  to  pay  the  ex- 
pense of  surveying,  under  section  21  of  the  act  of  1864,  orily  prevents  the 
issue  of  the  patent.  It  does  not  prevent  the  title  attaching  under  the  con- 
gressional grant. 

Same— Exception  of  Mineral  Lands — Discovery  of  Metals. — The  exception 
of  mineral  lands  from  the  grant  to  the  Central  Pacific  Railroad  Company, 
only  extends  to  lands  known  to  be  mineral,  or,  apparently  mineral,  at  the 
time  when  the  grant  attached  ;  and  a  discovery  of  a  gold  mine  in  the  lands 
after  the  title  has  vested  by  full  performance  pf  the  conditions,  does  not 
defeat  the  title. 

Same— Patent— Insertion  of  Unauthorized  Exception. — An  exception  in- 
serted in  a  patent,  which  is  not  authorized  by  the  statute  to  be  inserted,  is 
void. 

Same — Collateral  Attack  upon  Patentfor  Lands  Granted. — Where  a  patent 
is  issued  for  land  which  has  been  before  granted  to  other  parties,  and  there 
is  no  interest  left  in  the  government  to  grant,  the  interior  department  acts 
without  jurisdiction,  there  being  nothing  in  the  United  States  to  grant,  and 
the  patent  so  issued  is  void,  and  may  be  collaterally  impeached. 

Same — Trespassers— Prospecting  for  Mines. — Where  land  has  been  grant- 
ed to  private  parties,  other  parties  have  no  right  afterwards  to  enter  upon 
the  land  and  prospect  for  gold.  '  No  right  can  be  initiated .  by  a  trespass 
upon  private  lands. 

At  Law. 

This  is  an  action  to  recover  possession  of  lot  52  of  section 
I  J,  township  17  N.  of  range  11  E.  Mt.  Diablo  meridain.     The 

glaintiff  claims  title  by  conveyance  from  the  Central  Pacific 
Lailroad  Company,  it  is  alleged  in  the  complaint  that  the 
land  is  part  Of  an  odd-numbered  section  lying  within  the 
lo-mile  limit  of  the  grant  made  to  the  Central  Pacific 
Railroad  Company,  to  aid  in  the  construction  of  a  railroad, 
by  the  act  of  congress  passed' July  i,  1862,  (12  St.  489);  that 
the  said  corporation  filed  its  assent  to  said  act,  and  a  map 
designating  the  general  route  of  said  railroad,  with  the  secre- 
tary of  the  interior  within  two  months  after  the  passage  of 
the  act ;  that  on  August  2,  1862,  the  secretary  of  the  interior 
caused  all  the  lands  within  15  miles  of  said  route,  including 
the  land  in  question,  to  be  withdrawn  from  pre-emption,  pri- 
vate entry,  and  sale  ;  that  the  line  of  said  road  was  definitely- 
fixed,  said  road  fully  constructed  and  accepted  by  the  presi- 
dent, from  the»  western  terminus,  to  a  point  more  than  25 
miles  east  of  the  township  in  which  said  land  is  situated,  prior 
to  September  29,  1866;  and  the  whole  of  said  road  was  defi- 
nitely located,  constructed,  accepted  by  the  president,  and 
in  operation  to  the  east  line  of  the  state  prior  to  July  2, 1868; 
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that  in  the  year  1866  the  secretary  of  the  interior  caused  all 
the  lands  in  said  township  17  north  to  be  surveyed,  and  on 
March  2,  1867,  the  United  States  surveyor  general  made  re- 
turn of  the  official  plat  of  said  survey,  and  nled  the  same  in 
the  general  land-office  at  Washington,  on  June  2,  1867,  and 
the  same  was  soon  after  regularly  tiled  in  the  local  land-office 
at  Marysville,  that  being  the  district  in  which  said  land  was 
situated  ;  "  that  by  said  survey  the  description  of  all  lands 
in  said  township  was  ascertained,  and  the  cnaracter  thereof 
determined  to  be  agricultural  lands,  and  not  mineral  or  swamp 
in  character,  nor  covered  by  any  governmental  reservation  ; 
that  the  plats  filed  as  aforesaid,  so  reported  and  showed  the 
said  lands ;  and  that  said  determination,  report,  and  showing 
have  continually  remained,  and  still  remain,  of  full  force  .and 
effect  ;'*  that  said  section  13,  township  17,  is  within  the  limits 
of  five  miles  of  said  railroad,  along  the  line  thereof,  and,  with 
other  lands,  was  granted  to  said  Central  Pacific  Railroad 
Company  of  California  by  said  act  of  Congress ;  that  at  the 
date  of  the  passage  of  said  act  of  congress,  at  the  date  when 
said  line  of  said  railroad  was  definitely  fixed,  and  at  the  date 
when  the  said  railroad  was  actually  constructed  through  and 
beyond  said  township,  all  of  said  section  13  was  returned  as 
agricultural  land,  and  no  part  of  the  same  was  known  miner- 
al land,  or  returned  or  denominated  as  mineral  land,  nor  had 
any  part  of  the  same  been  sold,  reserved,  or  otherwise  dis- 
posed of  by  the  United  States,  nor  had  any  pre-emption  or 
homestead  claim  attached  to  the  same;  nor  was  any  part  of  said 
land  within  any  exception  from  said  grant ;  nor  did  the  grant- 
ing thereof  to  said  company  defeat  or  impair  any  pre-emption, 
homestead,  Qr  swamp,  or  other  lawful  claim  to  the  same,  or 
to  any  part  thereof. 

That  during  the  year  1883  a  vein  or  lode  of  quartz-bearing 
gold,  in  paying  quantities  was  discovered  within  lot  53  of 
section  13,  the  premises  in  question;  that  on  April  20,  1885, 
the  Eagle  Gold  Mining  Company  filed  in  the  proper  office 
its  application  for  a  patent  to  said  lot  53,  from  the  United 
States,  under  the  mining  laws  passed  by  congress;  that  on 
May  5,  1887,  pursuant  to  said  application,  the  land  depart- 
ment issued  to  said  Eagle  Gold  Mining  Company  a  patent  to 
said  lot  S3,  as  the  Eagle  Bird  Quartz  Mine.  That  said  appli- 
cation was  made  and  patent  issiied  without  authority  of  law, 
and  said  patent  is  void,  and,  that  said  defendant  is  in  posses- 
sion, claiming  under  said  patent  through  mesne  conveyances 
from  said  patentee. 

That  the  Central  Pacific  Railroad  Companv  has  tendered 
to  the  treasury  the  amount  of  money  requirea  by  the  statute, 
and  demandea  a  patent,  but  it  has  been  refused,  although  all 
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acts  required  by  the  law  to  entitle  it  to  a  patent  have  been 
fully  performed,  and  the  title  to  said  premises  has  vested  in 
it. 

A.  L.  Harl  and  Geo.  H.  Francocur  for  plaintifiF. 

Reinstcin  &  Eisner  and  James  M.  Sewcll  for  defendants. 

Sawyer,  J. — It  has  been  so  often  decided  that  the  grant 
to  the  railroad   company  under  this,  and  similar  acts,  is  a 
grant   ///  priesenti,  passing  and  vesting  a  present 
flramtiBpra-  ^itle,  only  to  be  defeated  by  a  failure  to  perform 
***  *  the  conaitions  subsequent,  and   suitable   judicial 

proceedings  on  the  part  of  the  United  States,  to  forfeit  them, 
that  it  is  only  necessary  to  cite  the  authorities  without  fur- 
ther discussing  the  question.  Missouri,  K.  &  T.  R.  Co.  v.  Kan- 
sas Pac.  R.  Co.,  97  U.  S.  496;  Schulenberg  v.  Harriman  21  Wall. 
(U.  St)  44 ;  Van  Wyck  v,  Knevals,  106  U.  S.  360.  " '  There 
be  and  is  hereby  granted '  are  words  of  absolute  donation, 
and  import  a  grant  inprcesentL  This  court  has  held  that  they 
can  have  no  other  meaning."  Leavenworth,  L.  &  G.  R.  Co. 
V,  United  States,  92  U.  S.  741,  Wright  v,  Roseberry,  121  U. 
S.  500;  Railroad  Co.  v.  Orton,  and  cases  cited,  6  Sawv- 
(U.  S.),  198;  Mr.  Justice  Field  went  over  the  subject  fully 
in  Denny  v,  Dodson,  32  Fed.  Rep.  899,  in  which  he  held 
that  not  merely  the  equitable  title,  but  the  legal  title  to 
the  land  passed  by  the  legislative  grant  in  prcesenti,  in  such 
sense  that  an  action  of  ejectment  could  be  maintained  upon 
it — that  the  patent  provided  for,  was  not  necessary  to  pass 
the  title,  but  was  only  a  convenient  instrument  of  evidence, 
citing  a  passage  from  the  opinion  of  the  supreme  court,  in 
Langdeau  v,  Hanes,  21  Wall.  (U.  S.),  521,  as  follows :  **  In 
the  legislation  of  congress  a  patent  has  a  double  operation. 
It  is  a  conveyance  by  the  government,  when  the  government 
has  any  interest  to  convey,  but,  where  it  is  issued  upon  the 
confirmation  of  a  claim  of  a  previously  existing  title,  it  is 
documentary  evidence,  having  the  dignity  of  a  record,  of  the 
existence  of  that  title,  or  of  such  equities  respecting  the  claim, 
as  justify  its  recognition,  and  confirmation.  The  instrument 
is  not  tne  less  efficacious  as  evidence  of  previously  existing 
rights  because  it  also  embodies  words  of  release  or  transfer 
from  the  government."     Denny  v.  Dodson,  32  Fed.  Rep.  904. 

The  provision  of  section  21  of  the  act  of  1864  requiring  the 
railroad  company  to  pay  the  expenses  of  surveys  and  con- 
tmUbr  of  yeyance,  does  not  affect  the  question  ^of  the  vest- 
titie-Ex  ing  of  the  title  under  the  legislative  grant.  It  on- 
penseofear-  \y  applies  to  the  issuc  of  a  convenient  instrument 
^*''*  of  evidence.     But  in  this  case  the  title  had  already 

vested  and  passed  beyond  the  authority  of  congress,  before 
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the  passage  of  the, act  of  1864,  which  could  only  amend  the 
prior  act  so  far  as  to  effect  its  future  operation  as  a  law. 

A  title,  therefore,  vested  by  the  grant,  and  performance  of 
the  conditions,  upon  which  an  action  of  ejectment  can  be 
maintained. 

The  next  question  is,  did  the  land  in  question  pass,  by  the 
grant  of  1862  perfected  in  1866-67,  in  which  a  gold  mine  was 
discovered  in  1883,  21  years  after  the  grant  at- 
tached by  the  filing  of  a  plat  of  the  general  route  ]^^J^**"  ^' 
of  the  railroad,  and  the  withdrawal  of  the  lands  in  U[„J^ 
pursuance  of  the  statute,  by  the  secretary  of  the 
mterior,  and  more  than  17  years  after  the  completion  of  the 
road,  and  its  acceptance  by  the  president,  and  more  than  16 
years  after  the  final  survey,  and  report  of  the  lands,  as  agri- 
cultural, and  not  mineral  ?  The  parties  to  this  grant,  both  the 
United  States,  and  the  grantee,  must  be  presumed  to  have  con- 
templated a  grant  in  view  of  the  condition  of  the  lands  as 
they  were  known,  or  appeared  to  be,  at  the  time  the  grant 
took  effect.  In  the  exception  of  **  mineral  lands  '*  from  the 
grant,  congress  must  have  meant  not  only  lands  mineral,  in 
fact,  but,  lands  known  to  be  mineral,  or,  at  most,  such  as 
were,  apparently,  mineral,  and,  generally,  recognized  as  such. 
Congress  could  not  have  contemplated  that  the  discovery  of 
a  paying  mine,  15  or  20  years  after  the  making  of  the  grant, 
and  the  performance  of  all  the  conditions  by  the  grantee,  re- 
quired to  perfect  the  title,  and  render  it  irrevocaole,  should 
vitiate  the  grant.  If  so,  then  such  a  discovery  50,  or  100  years 
after,  would  effect  the  same  result.  In  granting  the  public 
lands,  congress  must  be  presumed  to  deal  with  them  in  view 
of  the  conditions  as  they  are  known,  or  supposed  to  be,  at  the 
time.  Exceptions  must  be  presumed  to  refer  to  matters  that 
are  readily  apparent  upon  inspection.  Any  others  would  be 
altogether  too  indefinite  to  be  valid.  The  conditions  con- 
stituting the  exception  ought,  certainly,  to  be  ascertainable 
at  the  time  the  grant  takes  effect,  or  they  ought  not  to  be 
operative ;  otherwise  the  greatest  confusion  and  inconven- 
ience, public  and  private,  must,  necessarily,  result. 

The  grant  should  point  out  what  is  granted,  in  such  cer- 
tain terms,  that  the  grantee  may  be  able  to  ascertain  by  in- 
spection and  know  at  the  time  the  location  is  definitely  fixed, 
and  it  becomes  operative,  what  specific  tracts  of  land  are 
granted,  and  whatjare  excepted  from  the  grant.  These  lands 
soon  after  the  grant,  were  conveyed,  in  trust,  under  author- 
ity of  the  law,  as  security  for  the  bonds  issued,  out  of  the 
proceeds  of  which,  the  road  was  constructed  :  and  the  pro- 
ceeds of  these  sales  are  devoted  by  the  trustees  to  the  re- 
demption of  the  bonds.     Is  this  security  to  be  impaired,  or 
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destroyed,  by  taking  from  the  operation  of  the  grant  all  lands 
in  which  at  any  future  time  gola  or  other  valuable  metals  may 
be  discoverea  ?  If  so,  all  of  the  lands  may  sooner  or  later 
revert  to  the  United  States,  and  these  bondholders,  and  those 
who,  in  good  faith  have  purchased  the  lands  of  the  company 
without  being  aware  of  the  mines  secluded  in  their  lower 
depths,  will  be  largely  injured. 

These  words  "  mineral  lands,  **  used  in  the  act,  must  be 
construed  in  a  practical  sense — as  practical  men  would  use 
them  in  contracting  about  them — must  be  construed  with 
reference  to  their  present  known,  or  at  least,  obviously  ap- 
parent condition.  I  had  occasion  to  express  my  views  in  a 
feneral  way  upon  this  subject  in  Cowell  v,  Lammers,  vo 
awy.  U.  S.  249,  21  Fed.  Rep.  206.  In  that  case  it  is  said, "  by 
the  words  *  mineral  lands  *  must  be  understood  lands  known 
to  be  such,  or  which  there  is  a  satisfactory  reason  to  believe 
are  such,  at  the  time  of  the  grant  or  patent.  "  In  that  case, 
it  was  not  necessary  to  go  behind  tne  date  of  the  patent, 
which  was  issued  to  the  company  in  accordance  witn,  and 
in  pursuance  of  the  grant,  and  not  to  a  trespasser  in  opposi- 
tion to  the  grant,  as  in  this  instance.  Those  who  make  or 
take  subsequent  grants  must  see  that  there  is  something  to 
grant.  It  is  not  enough  to  know,  that  the  lands  contain  min- 
erals, at  the  date  of  the  issue  of  the  patent,  in  order  to  grant 
them  as  mineral  lands.  It  must  be  known,  also,  that  there  has 
been  no  prior  divestment  of  title.  I  am  satisfied  that  the  lands 
ought  not,  only,  to  be  mineral,  in  fact,  but,  also,  to  be  known  as 
mineral,  or  there  should  be  satisfactory  reason  to  believe  them 
to  be  such,  at  the  date  when  the  grant  takes  effect,  in  order 
to  fall  within  the  exception,  of  mineral  lands,  in  such  sense,  as 
to  defeat  the  grant.  And  this  is,  evidently,  the  view  of  the 
supreme  court,  as  there  is  no  case,  so  far  as  I  am  aware, 
wherein  that  court  has  sustained  an  exception  of  "  mineral 
lands,  **  in  these  grants  unless  they  were  known  to  be  mineral, 
at  the  time  of  the  grant.  This  point  is  very  fully  considered 
by  the  court  in  Colorado  C.  &  I.  Co.  v,  U.  S.  123  United 
States  326,  327.     Says  the  court  in  that  case,  quoting  from  a 

J)rior  decision : "  We  sayg*  land  known  at  the  time,  to  be  valuable 
or  its  minerals, '  as  there  are  vast  tracts  of  public  land  in 
which  minerals  of  different  kinds  are  found,  but  not  in  such 
quantity  as  to  justify  expenditures  in  the  effort  to  extract 
them.  It  is  not  to  such  lands,  that  the  term  *  mineral,  *  in  the 
sense  of  the  statute  is  applicable.  We  also  say  lands  known 
at  the  time  of  their  sale  to  be  thus  valuable,  in  order  to  avoid 
any  possible  conclusion  against  the  validity  of  titles  which 
may  be  issued  for  other  kinds  of  land  in  which  years  alter- 
wards  rich  deposits  of  mineral  may  be  discovered.     It  is  quite 
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possible  that  lands  settled  upon,  as  suitable,  only  for  agricult- 
ural purposes,  entered  by  the  settler,  and  patented  by  the 
government,  under  the  pre-emption  laws,  may  be  found 
years  after  the  patent  had  been  issued,  to  contain  valuable 
minerals.  Indeed,  this  has  often  happened.  We,  therefore, 
use  the  term  *  known  to  be  valuable  at  the  time  of  sale '  to 

f)revent  any  doubt  being  cast  upon  titles  to  lands  afterwards 
ound  to  be  different  in  their  mineral  character  from  what 
was  supposed  when  the  entry  of  them  was  made  and  the  pat- 
ent issued.*'  123  U.  S.  327.  This  was  but  affirming  similar 
views  before  expressed  in  Deffeback  v.  Hawke,  115  U.  S. 
404.  In  this  case,  the  supreme  court  also  affirm  the  view  of 
the  circuit  court  expressed  in  Cowell  v,  Lsunmer s,  su/^a,  that 
an  exception  inserted  in  a  patent,  in  express  terms,  by  the 
secretary  of  the  interior,  not  required  or  authorized  by  the 
statutes,  is  void. 

Now,  in  this  case,  according  to  the  allegations  of  the  com- 

Elaint,  after  the  grant  had  been  made,  and  all  the  conditions 
illy  performed  by  the  grantee,  the  road  accepted  by  the 
E resident,  and  the  title  irrevocably  vested  in  the  grantee,  and, 
efore  there  was  any  authority  at  all  to  survey  mineral  lands, 
as  in  the  ease  of  Cowell  v,  Lamipers,  the  township  and  sec- 
tion including  the  lands  in  question,  were  surveyed,  as  agri- 
cultural lands,  and  so  returned  and  represented  to  the  land- 
office  ;  and  they  were  so  regarded  until  the  discovery  of 
gold-bearing  quartz,  many  years  afterward,  in   1883,  when  a 

f)atent  was  refused  the  railroad  company,  and  issued  to  de- 
endant's  grantor.  This  discovery,  in  our  judgment,  was  too 
late.  There  was  at  the  date  of  the  legislative  grant,  and  for 
many  years  afterwards,  nothing  appearing  in  the  nature  of 
a  valid  exception  to  take  the  premises  in  controvers}^  out  of 
the  operation  of  the  grant,  the  department,  in  issuing  the 
patent  to  defendant's  grantor,  instead  of  to  the  railroad  com- 
pany, seems  to  have  acted  in  view  of  the  condition  of  things, 
as  they  appeared  after  the  discovery  of  the  gold  bearing 
quartz,  in  1882,  and  not  as  they  appeared,  and  were  known 
at  the  time  of  the  making  of  the  congressional  grant ;  the 
performance  of  the  conditions  of  the  grant  by  the  grantee ; 
and  the  subsequent  survey  made  by  the  government  in  1866- 
.  67,  as  agricultural  lands. 

It  is  further  objected,  that  the  patent  thus  issued  to  de- 
fendant's grantor,  cannot  be,  collaterally,  attacked,  in  an 
action  of  ejectment — that  it  can  only  be  impeached  by  a  di- 
rect proceeding  in  equity  to  declare  it  void,  or  con- 
trol whatever  title  passed  by  it  for  the  benefit  of  ^^J^**"^  ^^ 
the  party  equitably  entitled.  This,  it  appears  to  us 
would  have  been  the  better  course,  ana  at  first  we  were  dis- 
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posed  to  think  it  was  the  only  course.     But  upon  further 
consideration,  and   an  examination    of   the  authorities,  we 
think  the  case  does  not  fall   within  that  rule.     In  recogniz- 
ing the  rule  insisted  upon  in  a  proper  case,  the  supreme  court, 
in  St.  Louis,  S.  &  R.  Co.  v.  Kemp.'  104  U.  S.  641,  add  :  "Of 
course,  when  we  speak  of  the  conclusive  presumptions  attend- 
ing a  patent  for  lands,  we  assume  that  it  was  issued  in  a  case 
where  the  department  had  jurisdiction  to  act  and  execute  it ; 
that  is  to  say,  in  a  case  where  the  lands  belonged  to  the  Unit- 
ed States,  and  provision  had  been  made  by  law  for  their  sale. 
If  they  never  were  public  property,  or  had  previously  been 
disposed  of,  or  if  congress  had  made  no  provision  for  their 
sale,  or  had  reserved  them,  the  department  would  have  no 
jurisdiction  to  transfer  them,  and  its  attempted  conveyance 
of  them  would  be  inoperative  and  void,  no  matter  with  what 
seeming  regularity  the  forms  of  law  may  have  been  observed. 
The  action  of  the  departnient  would  m  that  event  be  like 
that  of  any  other  special  tribunal  not  having  jurisdiction  of 
a  case  which  it  had  assumed  to  decide.     Matters  of  this  kiod, 
disclosing  a  want  of  jurisdiction,  may  be  considered   by  a 
court  of  Taw.     In  such  cases  the  objection  to  the  patent  reach- 
es beyond  the  action  of  the  special  tribunal,  and  goes  to  the 
existence  of  a  subject  upon  which  it  was  competent  to  act." 
And  in  Wright  v,  Roseberry,  121   U.  S.  519,  the  supreme 
court  quote,  and  approve  the  foregoing,  and  further  quote 
and  approve  another  passage,  as  follows :  "  A  patent  may  be 
collaterally  impeached  in  any  action,  and  its  operation  as  a 
conveyance  deieated,  by  showing  that  the  department  had 
no  jurisdiction  to  dispose  of  the  lands  ;  that  is,  that  the  law 
did  not  provide  for  selling  them,  or  that  they  had  been  re- 
served from  sale,  or  dedicated  to  special  purposes,  or  had 
been  previously  transferred  to  others.     In  establishing  any 
of  these  particulars,  the  judgment  of  the  departpfient  upon 
matters  properly  before  it  is  not  assailed,  nor  is  the  regular- 
ity of  its  proceedings  called  into  question  ;  but  its  authority 
to  act  at  all  is  denied,  and  shown  never  to  have  existed.'* 
They  cite  other  authorities  to  sustain  this  view.     Now,  those 
observations  cover  the  case.     The  point  was,  also,  directly 
decided  in  Doolan  v,  Carr,  125  U.  S.  618.     These  lands  under 
the  allegations  of  the  complaint,  "  had  previously  been  dis- 
posed of  **  by  legislative  grant,  and  the  United  States  had  no 
interest  left  to  grant.     There  was  no  jurisdiction  left  to  dis- 
pose of  them  to  somebody  else  as  there  was  nothing  to  dispose 
of.     And  the  court  says :  **  A  patent  may  be  collaterally  im- 
peached in  any  action,  and  its  operation  as  a  conveyance  de- 
feated, by  showing  that  the  department  had  no  jurisdiction 
to  dispose  of  the  lands,     *     *    *    or  that  they  had  been 
previously  transferred  to  others.** 
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That  is  this  case.  Had  the  department  issued  a  prior  pat- 
ent to  the  railroad  company,  and  then  one  to  the  defendant's 
grantor,  there  can  be  no  doubt  that  it  would  be  the  duty  of 
the  court  in  this  case  to  determine  which  carried  the  title. 
If  the  first  patent  was  valid,  there  would  be  nothing  upon 
which  the  second  could  operate.  So  in  this  case,  if  the  con- 
gressional grant  was  valid,  and  operative,  there  was  nothing 
upon  which  the  patent  to  the  detendant*s  grantor  could  op- 
erate, and  it  is  competent  for  the  court  in  this  case  to  ascer- 
tain which  grant  took  the  land. 

Upon  the  views  expressed,  the  demurrer  must  be  overruled, 
and  it  is  so  ordered,  upon  the  usual  terms. 

Sabin,  J.,  (concurring.) — I  fully  concur  in  the  decision  just 
read,  but  I  aesire  to  add  a  word  in  confirmation  of  it,  or 
rather  in  regard  to  a  matter  connected  therewith, 
that  has  often  arisen  before  the  court,  and  which  ^^*f^^^. 
is  very  liable  to  arise  in  the  future.     In  the  judg-  J^.  "' 
ment  just  rendered  it  is  decided  that  the  grant  by  ^ 

congress,  under  discussion,  was  a  grant  in  prcesenti^  and  that 
upon  compliance  with  the  terms  of  the  grant  the  title  to  the 
land  vested  in  the  railroad  company.  This  matter  has  been 
so  often  before  the  court,  and  so  often  decided  by  this  court, 
and  the  s^upreme  court,  that  it  is  not  worth  while  to  mention 
it  further.  There  seems  in  this  matter,  where  the  govern- 
ment has  issued  title  to  land,  either  to  railroad  companies  or 
to  the  state,  by  way  of  its  school  lands,  or  to  private  parties, 
to  bi  a  misunderstanding  on  the  part  of  many  people  that  all 
these  lands  are  still  subject  to  exploration  by  outside  parties 
for  mines,  or  anything  else,  the  same  as  though  they  were 
public  lands  of  the  United  States.  The  act  of  congress 
which  opens  the  public  land  to  exploration  for  mines  speaks 
only  of  public  lands.  Indeed,  it  is  public  land  only  that  con- 
gress has  authority  to  grant  a  license  to  go  upon.  I  think, 
after  the  government  has,  as  in  this  case,  divested  itself  of 
the  title  to  the  land,  that  any  man  going  upon  the  land  to  ex- 

f)lore  for  mines,  or  anything  else,  is  a  mere  trespasser.  The 
ands  are  to  that  extent  withdrawn  from  exploration  for 
mines;  and  I  am  utterly  at  a  loss  to  see  how  any  one  can  as- 
sume that  he  can  acquire  a  legal  title  to  a  mme  upon  my 
land,  or  on  any  one*s  land,  the  title  of  which  has  been  di- 
vested from  the  government,  or  how  he  can  assume  to  ac- 
quire any  such  title  from  any  act  of  congress  that  I  have  any 
knowledge  of.  As  I  observed,  these  matters  have  incident- 
ally come  so  often  before  the  court  for  discussion  that  I 
thmk  it  worth  while  to  call  the  attention  of  the  profession  to 
the  fact  that  by  the  express  terms  of  congress  only  public 
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land  is  open  for  exploration  for  mineral.     As  said  by  the  su- 

Ereme  court  in  the  case  of  Belk  v.  Meagher,  104  U.  S.  279, 
)cation  confers  no  right  of  entry  upon  lands,  unless  the  pre- 
vious right  to  enter  on  that  land  to  locate  a  mine,  or  for  other 
purposes,  pre-existed.  Right  of  entry  is  the  paramount 
thing.  If  a  man  has  a  right  to  enter  upon  the  public  land,  or 
a  right  to  enter  upon  my  land,  to  explore  for  mines,  then  he 
may  make  a  location ;  but  if  he  has  not  that  right  of  entry  in 
the  first  intstance,  then  his  location  amounts  to  nothing, 
whatever  he  may  discover.  I  know  of  no  law  that  gives  any 
one  a  right  to  explore  my  land,  or  any  companies'  or  cor- 
porations' land,  for  the  purpose  of  making  a  location  upon  it. 
The  supreme  court  has  often  held  that'no  right  of  pre-emp- 
tion or  otherwise  can  be  initiated  by  trespass. 

Right  of  Railroad  Company  to  Maintain  Ejectment  for  Lands  Granted. — 

See  Northern  Pac.  R.  Co.  v,  Lilly  (Mont.).  24  Am.  &  Eng.  R.  Cas.  iii. 

Land  Grant  In  Praasenti — Building  of  Railroad. — While  the  act  of  June  3. 
1856,  granting  certain  public  lands  to  the  state  of  Michi^n  for  railroad 
purposes,  was  intended  as  a  present  grant  of  the  lands  included  in  its 
terms,  no  further  conveyance  by  the  government  being  contemplated,  yet 
the  grant  did  not  become  operative  or  divest  the  title  of  the  United  States 
to  any  particular  lands  until  they  had  been  earned  by  the  building  of  a 
certain  number  of  miles  of  road,  and  selected  by  the  railroad  company. 
Such  act,  however,  did  not  attach  to  lands  which,  at  the  date  of  the  act, 
had  been  reserved  to  the  United  States.  Shepard  v.  Northwestern  Life 
Ins.  Co.,  40  Fed.  Rep.  341. 

Same — Failure  to  Perform  Conditions. — Defendants  in  this  case  claimed 
title  under  a  deed  from  the  Amboy,  Lansing  &  Traverse  Bay  Railroad 
Company,  the  original  grantee  of  the  land  under  the  act  01  congress. 
Plaintiff  claimed  under  a  deed  from  the  Jackson,  Lansing  &  Sagfinaw, 
which  had  succeeded  to  the  rights  of  the  Amboy  Company  upon  its  fail- 
ure to  perform  the  conditions  of  the  grant.  Held,  (i)  that  the  Amboy 
Company  had  never  earned  the  lands  in  question,  and  that  its  deed  to  de- 
fendants was  inoperative  to  pass  the  title ;  (2)  that  congress,  by  an  act 
of  July  3,  1866,  had  elected  to  forfeit  the  right  of  the  Amboy  Company 
to  the  lands  then  unearned,  upon  its  failure  to  perform  certain  con- 
ditions, and.  upon  such  failure,  had  authorized  the  state  legislature  to 
confer  the  grant  upon  some  other  corporation ;  (3)  that  the  Amboy  Com- 
pany failed  to  perform  such  conditions,  and  the  legislature  thereupon  con- 
ferred its  grant  upon  the  Jackson  Company,  under  an  arrangement  to 
that  effect  between  the  two  companies  ;  (4)  that,  even  if  no  forfeiture  was 
intended,  the  acts  of  the  legislature  and  of  the  two  companies  operated  as 
a  surrender  by  the  Amboy  Company  of  its  rights,  and  the  investiture  of 
such  rights  in  the  Jackson  Company ;  (5)  that  the  Jackson  Company  was 
not  the  mere  assignee  of  the  Amboy  Company,  and  did  not  take  the  un- 
earned lands  subject  to  its  conveyances :  and  hence  that  patents  of  these 
lands,  subsequently  issued  to  such  company,  did  not  inure  to  the  benefit  of 
the  grantees  of  the  Amboy  Company.  Shepard  v.  Northwestern  Life  Ins. 
Co.,  40  Fed.  Rep*  341. 
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Kettle  River  R.  Co. 

V. 

Eastern  R.  Co.  et  al. 

(Mtnesota  Supreme  Court,  October  4,  1888.) 

Contract  for  Exclusive  RIghtof  Way— Public  Policy.— An  agreement  which, 
by  its  terms,  gives  the  exclusive  right  of  way  to  a  railway  corporation  in  or 
through  a  certain  tract  of  land,  in  so  far  as  it  attempts  to  exclude  other  rail- 
way corporations  from  acquiring  a  right  of  way  over  the  same  tract,  upon 
land  not  appropriated  or  required  for  its  use  by  the  covenantee,  is  agamst 
public  policy,  and  void. 

Charter— Power  to  Acquire  Lands — Objection  by  Third  Party. — A  third 
party,  not  interested  in  lands  taken  for  a  right  of  way  by  a  railway  company, 
cannot  raise  the  objection  that  the  corporation  has  no  power  under  its 
charter  to  acquire  the'sf>ecific  lands  for  railway  purposes. 

Eminent  Domain— Criterion  of  Public  Use. — Where  land  is  taken  for  its 
use  by  a  railway  corporation  having  the  right  to  exercise  the  power  of 
eminent  domain,  the  question  whether  the  use  is  public  or  private  depends 
upon  the  right  of  the  public  to  use  the  road  and  to  require  the  corporation, 
as  a  common  carrier,  to  transport  freight  or  passengers  over  the  same,  and 
not  upon  the  amount  of  business. 

Covenant  Running  with  Land — Agreement  to  Ship  Freight  Exclusively  by 
One  tine. — A  covenant  by  a  land-owner,  by  which  he  agrees  that  the  pro- 
ducts of  a  stone-quarry  shall  be  transported  to  market  exclusively  over  one 
line  of  railroad,  is  not  a  covenant  real,  and  does  not  run  with  the  land. 

Same — Enforcement  against  Purchaser  with  Notice. — A  purchaser  is  bound 
to  inquire  into  the  title  of  his  vendor,  and  is  affected  with  notice  of  any 
equities  which  appear  upon  the  same.  And,  in  equity,  covenants  relating 
to  land  or  its  mode  of  use  or  enjoyment  are  frequently  enforced  against 
•grantees  with  notice,  though  there  is  no  privity  of  estate,  and  they  are  not 
such  as,  in  strict  legal  contemplation,  run  with  the  land.  But  they  must  be 
such  as  relate  to  or  concern  the  land  or  its  use.  It  is  not  enough  that  a 
covenant  affects  the  use  of  the  land  or  its  mode  of  enjoyment  in  a  collat- 
eral way. 

Same — Agreement  for  Exclusive  Transportation.- The  class  of  covenants 
falling  within  the  equity  rule  considered,  and  held  noX  to  include  ana^ee- 
ment  for  the  exclusive  transportation  of  the  products  of  land  by  a  railway 
company  extended  to  or  built  over  it. 

Appeal  from  District  Court,  Pine  County. 
Lusk  &  Burnt  and  Geo.  L.  Bunn  for  appellants. 
Jas.  Smithy  Jr.,  and  W.  A,  Barr  for  respondent. 

.Vanderburgh,  J. — The  plaintiff  was  incorporated  under  the 

40  A.  &  E.  R.  Gas.— 29 
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General  Laws  in  1S86,  and,  as  is  alleged,  possesses  the  usual 
powers  and  franchises  of  railway  corporations,  and 
IS  authorized  to  build  and  operate  a  railway,  with 
one  or  more  tracks,  from  a  point  on  the  line  of  the  St.  Paul 
&  Duluth  Railroad  in  the  county  of  Pine,  in  township  42 
north  of  range  20,  extending  thence  to  a  point  on  the  right 
bank  of  Kettle  river,  in  the  same  township,  with  extensions 
to  reach  any  or  all  industries  that  are  or  may  be  hereafter  es- 
tablished in  said  township,  and  localities  adjoining  the  same, 
with  all  necessary  and  convenient  tracks,  §ide  tracks,  or  track 
extensions,  grounds,  etc.,  and  with  the  right  to  locate  a  branch 
southerly  to  another  point  on  Kettle  river,  and  another  to  the 
east  line  of  the  state,  with  all  necessary  side  tracks,  etc.; 
it  being  the  declared  purpose  of  the  company  to  operate  such 
line  or  lines  in  connection  with  the  St.  Paul  &  Duluth  Rail- 
road. Prior  to  the  incorporation  of  the  plaintiff,  the  Kettle 
River  Sandstone  Company  had  been  incorporated,  and  had 
become  possessed  of  the  title  in  fee  to  the  lands  in  township 
42,  which  are  particularly  described  in  the  complaint,  and 
upon  which  are  large  and  valuable  deposits  of  merchantable 
sandstone,  which,  it  is  alleged,  could  not  be  quarried  and  trans- 
ported to  market  without  the  construction  of  a  railroad  to 
reach  the  same  ;  and  thereupon  negotiations  for  such  purpose 
were  entered  into  between  the  plaintiff  and  the  sandstone 
company,  which  finally  resulted  m  the  execution  by  them  of 
the  following  indenture,  with  mutual  covenants,  and  which 
forms  the  basis  of  this  action  : 

"  This  indenture,  made  and  concluded  this  first  day  of. No- 
vember, 1887,  by  and  between  the  Kettle  River  Sandstone 
Company,  a  corporation  existing  in  the  state  of  Minnesota, 
party  of  the  first  part,  and  the  Kettle  River  Railroad  Com- 
pany, also  a  corporation  existing  in  said  state,  party  of  the 
second  part,  witnesseth :  That  whereas,  the  first  party  is  the 
owner  in  fee-simple  of  the  following  real  estate  situate  in  the 
county  of  Pine  and  state  of  Minnesota,  described  as  follows, 
to-wit :  The  southwest  quarter,  and  the  south  half  of  the 
northwest  quarter,  and  southwest  quarter  of  the  northeast 
quarter,  and  the  northwest  quarter  of  the  southeast  quarter, 
of  section  three,  (3") ;  also  the  east  half  of  the  northwest  quart- 
er, and  the  east  half  of  the  southwest  quarter,  and  the  west 
half  of  the  southeast  quarter,  and  the  southeast  quarter  of  the 
northeast  quarter,  of  section  ten,  (10) ;  and  the  northwest 
quarter  of  the  northeast  quarter,  and  the  northwest  quarter  of 
the  southeast  quarter,  and  the  west  half  of  the  southwest  quar- 
ter and  the  northeast  quarter  of  the  southwest  quarter,  and  so 
much  of  the  east  half  of  the  northwest  quarter  of  section  fif- 
teen (15)  as  is  not  included  or  embracea  in  the  town  site   of 
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Sandstone,  as  the  same  is  surveyed  and  platted,  and  the  plat 
thereof  recorded  in  the  office  01  the  register  of  deeds  of  rine 
county, — all  in  township  forty-two  (42)  north,  of  range  (20) 
west,  according  to  the  government  survey  thereof;  upon 
which  premises  the  said  second  party  has,  for  the  purpose  of 
affording  railroad  facilities  for  the  said  first  party,  construct- 
ed its  line  of  railroad,  extending  from  a  point  of  junction  with 
the  main  line  of  the  St.  Paul  &  Duluth  Railroad  Company,  in 
section  eighteen,  (18,)  in  said  township  and  range,  in  said 
county  of  Pine,  to  a  point  on  or  near  the  right  bank  of  Kettle 
river,  in  said  section  ten,  (10,)  town  and  range  aforesaid,  with 
side  tracks  and  other  railroad  structures  in  and  upon  the  prem- 
ises of  the  said  first  party,  above  described,  so  as  to  afford 
facilities  for  the  transportation  of  sandstone  from  the  quarries 
of  said  first  party  now  opened.  And  whereas,  the  principal 
value  of  the  lands  and  premises  of  the  said  first' party  hereto 
consists  of  large  and  valuable  deposits  of  marketable  sand- 
stone, and  it  is  desirable  for  the  said  first  party  to  secure  the 
present  and  additional  facilities  to  transport  its  marketable 
stone  from  said  quarries,  and  other  points  of  said  premises, 
by  having  the  second  party  extend  its  tracks  and  other  con- 
nections from  time  to  time,  as  hereinafter  specifically  provid- 
ed ;  and  such  quarries  may  be  opened  and  worked  upon  said 
real  estate  ;  and  in  consideration  thereof,  and  to  secure  the 
said  second  party  the  right  of  way,  and  the  right  of  trans- 
portingf  all  of  the  said  stone  over  its  said  line  of  railroad  and 
extensions,  upon  the  payment  to  said  second  party,  its  lessees, 
successors,  and  assigns,  of  a  reasonable  compensation  for  trans- 
porting the  same  :  Now,  therefore,  the  said  first  party,  in  con- 
sideration  of  the  premises  aforesaid,  and  of  one  dollar  to  it 
paid  by  the  said  second  party,  the  receipt  whereof  is  hereby 
acknowledged,  does,  by  these  presents,  grant,  bargain,  sell, 
and  convey  to  said  second  party,  its  successors,  lessees,  and 
assigns,  forever,  so  much  01  said  real  estate  and  premises  as 
may  be  necessary  and  convenient  for  the  maintenance  and 
operation  of  its  fine  of  railroad  as  the  same  is  now  construct- 
ed, or  as  the  said  second  party  may  hereafter,  from  time  to 
time,  desire  to  relocate  and  construct  the  same,  with  all  the 
necessary  or  convenient  buildings,  depots,  engine-houses, 
water-tanks,  turn-tables,  and  other  structures,  witn  all  neces- 
sary and  convenient  turn-outs,  yards  and  side  tracks  ;  and  also 
to  construct  thereon,  and  forever  maintain  and  operate,  a  line 
of  railroad  from  some  convenient  point  on  its  said  main  line, 
to  be  selected  by  said  second  party;  running  thence  to  a  point 
on  the  west  bank  of  Kettle  river,  in  said  section  ten,  (10) ;  with 
all  such  portions  of  said  real  estate  as  said  second  party,  or  its 
successors  and  assigns,  may  require  for  additional  traclcs,  side 
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tracks,  depots  and  standing  ground,  and  other  structures,  at 
such  point  and  localities  as  said  second  party  or  its  success- 
ors may,  from  time  to  time,  select  or  designate.  And  also 
grants  to  said  second  pvty,  its  successors  or  assigns,  the  ex- 
clusive right  of  way,  for  railroad  purposes,  of  such  reasonable 
width  as  said  second  party,  from  time  to  time,  require  and 
designate,  so  as  to  extend,  operate,  and  use  the  same,  so  as  to 
reach  all  stone-quarries  that  may  hereafter  be  opened  or 
worked  at  any  point,  place,  or  locality  within  the  limits  of  the 
real  estate  hereinbefore  first  described,  and  to  connect  such 
track  or  tracks  with  the  tracks  now  or  hereafter  to  be  con- 
structed by  said  first  party,  with  the  right  also  to  bridge  Kettle 
river  at  such  points  or  places  as  may  be  designated  b}'  said 
second  party  from  time  to  time,  in  order  to  reach  the  quarries 
that  may  be  opened  on  the  easterly  side  of  said  river :  To  have 
and  to  hold  the  above  granted  "premises,  rights  and  •privi- 
leges to  the  said  second  party,  its  successors  and  assigns  for- 
ever ;  subject,  however,  to  the  right  of  said  first  party,  its 
successors,  its  lessees,  and  assigns,  to  quarry  and  remove  the 
stone  from  said  premises  for  transportation  as  aforesaid  :  and 
for  that  purpose  the  tracks  of  said  second  party  on  said  prem- 
ises, other  than  that  of  its  main  line,  shall,  from  time  to  time, 
be  adjusted  and  extended  so  as  to  enable  said  first  party,  and 
its  lessees,  successors,  and  assigns,  to  quarry  and  remove 
stone  from  any  of  said  premises  for  transportation  as  afore- 
said. And  the  said  second  party,  for  itself,  its  successors  and 
assigns,  covenants  with  said  first  party,  its  successors,  lessees, 
and  assigns,  that  it  will  from  time  to  time,  as  said  first  party, 
or  its  successors  or  lessees,  shall  open  any  quarry  or  locality 
upon  said  premises  hereinbefore  described,  and  to  which  said 
first  party  shall  properly  grade  and  provide  a  suitable  road- 
bed tor  such  track,  or  its  extension,  the  second  party  will, 
upon  reasonable  notice  thereof,  tie,  iron,  and  operate  such 
track  or  extension  in  connection  with  its  main  or  its  other 
tracks,  and  so  from  time  to  time,  as  such  track  extension  is 
graded  and  required,  will  tie,  iron,  and  operate  the  same  as 
above  provided  and  will  transport  all  stone  so  reached  by  its 
said  tracks,  when  loaded  upon  its  cars  by  said  first  party,  its 
lessees  or  assigns,  over  its  said  line  of  railway,  in  connection 
with  the  railroad  of  the  St.  Paul  &  Duluth  Railroad  Company ; 
and  for  that  purpose  it  will,  upon  request,  from  time  to  time, 
and  within  a  reasonable  time,  furnish  to  said  first  party,  its 
successors,  lessees  and  assigns,  upon  its  said  tracks,  convenient 
for  loading,  all  cars  necessary  for  the  transportation  of  such 
stone.  It  is  further  agreed  that,  in  case  the  said  first  partv, 
or  its  successors,  lessees  or  assigns,  shall  construct  suitable 
railroad  track  or  tracks  from  any  of  its  quarries,  or  from  the 
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main  or  side  tracks  of  the  said  second  party,  to  its  dumping 
grounds,  for  the  removal  of  offal  and  unmarketable  stone  and 
other  material,  the  said  second  party  will,  on  reasonable 
notice,  furnish  cars  therefor,  and  transport  such  material, 
provided  the  same  is  loaded  and  unloaded  by  said  first  party, 
or  its  successors,  lessees,  and  assigns,  for  which  said  trans- 
portation said  second  party  shall  b6  paid  a  reasonable  com- 
pensation. And  the  saia  first  party  covenants,  for  itself 
and  its  successors,  that  all  marketable  stone  hereafter  to  be 
quarried,  removed  and  transported  by  rail,  from  the  lands  or 
premises  hereinbefore  first  described,  shall  be  worked,  quar- 
ried, or  transported  over,  and  in  connection  with,  the  tracks  of 
the  said  second  party,  and  that  the  track  of  the  said  second 
party  shall  be  extended  to  the  same  as  aforesaid,  so  as  to  se- 
cure to  the  said  second  party,  and  its  successors  and  assigns, 
the  exclusive  right  to  transport  the  same  upon  the  terms  and 
conditions  aforesaid.  It  is  further  expressly  and  mutually 
agreed  and  covenanted  that  all  and  singular  the  grants  and 

E revisions  hereinbefore  set  forth  shall  be  and  contmue  to  be 
inding  and  obligatory  upon  the  respective   parties  hereto, 
their  respective  successors,  lessees,  and  assigns." 

This  instrument,  duly  executed  and  ackowledged  by  both 

Parties,  was  recorded  in  the  office  of  the  register  of  deeds  of 
ine  county,  where  all  the  lands  lie,  on  November  26,  1887. 
And  it  also  appears  that  the  plaintiff  has  constructed  its  line 
of  road  from  a  point  on  the  main  line  of  the  St.  Paul  &  Du- 
luth  Railroad,  through  several  sections,  into  and  through  sev- 
eral subdivisions  of  section  ten,  (10,)  in  township  42,  with  an 
extension  and  spur  track  in  and  through  the  stone-quarries  re- 
ferred to,  and  with  proper  side  tracks,  so  as  to  accommodate 
the  business  thereof,  and  "  transport  all  stone  and  other  freights 
requiring  transportation  over  its  said  road  and  its  connections." 
The  plaintiff  also  alleges  that  it  has  fully  kept  the  agreement 
on  its  part,  and  furnished  all  necessary  cars  and  rolhng  stock, 
and  transported  the  stone  quarried  on  the  premises,  and  has 

erocured,  *'  from  its  connection  with  the  St.  Paul  &  Duluth 
lailroad  Company,"  the  perpetual  right  to  transport,  or  have 
transported,  all  stone  quarried  or  to  be  quarried  upon  said 

[)remises,  from  the  quarries  aforesaid,  to  ot.  Paul,  Minneapo- 
is,  Stillwater,  and  all  other  points  and  connections  reached 
by  said  lines  of  railway  of  said  St.  Paul  &  Duluth  Railroad 
Company,  at  and  for  a  reasonable  compensation."  It  also  ap- 
pears that  the  right  of  way  through  certain  portions  of  sec- 
tions 10  and  15  referred  to  in  the  aeed  has  been  duly  desig- 
nated and  appropriated.  The  main  line  of  the  defendant 
corporation,  Eastern  Railway  Company,  passes  through  the 
N.  E.  I  of  section  10.     Subsequent  to  the  record  of  the  in- 
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denture  above  referred  to,  and  on  the  30th  day  of  November^ 
1887,  the  sandstone  company  entered  into  an  agreement  for 
a  lease  of  certain  of  the  lands  in  question,  owned  by  them  in 
sections  10  and  15,  with  the  defendants  Ring&  Tobin,  forthe 
term  of  10  years,  under  which  they  were  to  work  the  quarries, 
and  market  stone  quarried  from  the  same,  for  a  royalty  to  be 
paid  to  the  sandstone  company,  and  which  lease  "  was  made 
subject  to  all  of  the  rights  ana  privileg^es,  and  the  said  second 
parties  (Ring  &  Ti^bin)  hereto  are  entitled  to  all  the  benefits, 
which  may  accrue  to  either  of  the  parties  hereto,  by  virtue 
of  the  contract "  with  the  plaintiff,  bein^  the  indenture  re- 
ferred to.  The  lease  was  recorded  April  17,  1888.  In  the 
month  of  July,  1888,  the  Kettle  River  Sandstone  Company 
conveyed  the  lands,  embracing  the  quarries  in  question,  by 
deed  of  bargain  and  sale  to  a  corporation  known  as  the  "  North- 
ern Land  Company."  And  on  tne  8th  day  of  September,  1888, 
the  Kettle  River  Sandstone  Company,  by  an  instrument  under 
seal,  released  and  discharged  the  lessees,  Ring  &  Tobin,  from 
all  obligations  and  liabilities  under  the  lease  to  them  previ- 
ously executed.  A  tripartite  agreement  bearing  date  August 
20,  1888,  was  entered  into  between  the  Northern  Land  Com- 
pany of  the  first  paVt,  defendants  Ring  &  Tobin  of  the  second 
part,  and  the  defendant  Eastern  Railway  Company  of  the  third 

[)art.  Under  this  agreement  the  Northern  Land  Company 
eased  to  Ring  &  Tobin  lands  in  sections  10  and  15  in  question, 
thereby  giving  them  the  exclusive  right  to  occupy  the  leased 
premises,  and  to  quarry  and  transport  stone  therefrom,  and 
to  operate  necessary  machinery  thereon,  for  the  business  of 
quarrying  stone  and  loading  it  onto  cars.  And  the  lessees. 
Ring  &  Tobin,  on  their  part,  agree  that  they  will  ship  all  stone 
to  be  transported  from  the  demised  premises  by  the  line  or 
lines  of  railway  of  the  party  of  the  third  part,  to  all  points 
reached  by  the  same,  and  beyond  said  lines  will,  so  far  as  rea- 
sonable and  practicable,  ship  said  stone  over  the  line  of  the 
St.  Paul,  Minneapolis  &  Manitoba  Company,  "provided  that 
the  foregoing  covenant  shall  not  be  binding  until  said  third 
partv  shall  have  constructed  a  suitable  line  of  railway  into 
said  premises."  The  agreement  also  contains  proper  cove- 
nants for  the  grant  of  such  right  of  way  to  the  party  of  the 
third  part,  for  its  tracks,  as  may  be  necessary  for  its  business 
in  connection  with  such  quarries.  And  the  Eastern  Railway 
Company,  party  of  the  third  part,  covenants  and  agrees  to 
construct  a  branch  or  extension  of  its  road  into  and  upon  the 
premises  so  leased,  and  to  transport  all  the  stone  quarried  by 
the  lessees  to  points  reached  by  it.  The  plaintiff  obtained  a 
temporary  injunction  on  the  ground  that  the  defendants  were 
threatening  to  grade  and  extend  the  line  of  the  Eastern  Rail- 
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way  over  the  tracks,  premises,  and  property  of  the  plaintiff, 
and  to  destroy  the  tracks,  and  divert  and  destroy  its  business, 
and  render  its  line  of  no  practical  value.  The  facts  as  above 
stated  are  substantially  admitted  by  the  defendants  in  their 
answer,  and  they  admit  that,  at  the  commencement  of  this 
action,  the  Eastern  Railway  Company  was  constructing  a 
railroad  from  its  main  line  into  the  said  stone-quarries,  upon 
the  location  indicated  by  the  map  annexed  to  the  answer,  for 
the  purpose  of  reaching  the  quarries  in  question,  in  order  to 
transport  over  its  road  the  products  thereof;  and  that  it  has 
acquired  the  right  of  way  tnerefor,  by  deed,  from  the  North- 
ern Land  Company;  and  they  deny  that  the  construction  of 
their  tracks  has  or  will  injure  the  tracks,  side  tracks,  or  prop- 
erty of  the  plaintiff,  as  alleged  in  the  complaint ;  or  that  the 
construction  of  the  said  road  will  in  any  manner  hinder  or  in- 
terfere with  the  said  road  of  the  plaintiff,  except  that,  by  le- 
gitimate competition,  the  Eastern  Railroad  expects  to  secure 
all  or  a  portion  of  the  traffic  originating  in  the  quarry  ;  and 
they  deny  that  the  Eastern  Railway  Company  has  graded  or 
built  its  railroad  upon  or  touching  any  property  of  the  plaint- 
iff. They  allege  that  only  a  part  of  its  proposed  line  has  as 
yet  been  built,  and  that  if  built,  as  proposed,  it  will  touch  the 
track  or  property  of  the  plaintiff  at  one  point  pnly,  and  in- 
volve but  one  crossing  thereof,  and  will  result  in  no  substan- 
tial injury  or  inconvenience  to  plaintiff's  property  except 
through  the  diversion  of  traffic. 

1.  The  stipulation  in  the  lease  of  the  sandstone  company  to 
Ring  &  Tobm,  which  makes  the  lease  subject  to  the  contract 
between  plaintiff  and  the  sandstone  company  first 

above  reierred   to,  was  binding  only  during  the  ^.T*^  « 
continuance  of  the  lease.     The  plaintiff  was  not  a  JnieJ^/* 
party  to  it,  and  there  was  no  privity  between  Ring 
&  Tobin  and  the  plaintiff.     The  lease  mightbe  terminated  by 
their  failure  to  comply  with  certain  conditions  therein  speci- 
fied, or  by  the  voluntary  act  of  the  parties  thereto,  as  was 
done.     Ring  &  Tobin  assumed  no  personal  obligation  or  li- 
ability, and  are  not  bound  by  the  covenants  in  that  contract, 
unless  their  present  lessors,  the  Northern  Land  Company,  are 
so  bound.     McMillan  v.  Scott,  76  N.  Y.  141-144.     And  upon 
this  point  counsel  do  not  appear  to  disagree. 

2.  It  will  be  observed  that  the  indenture  or  contract  with  the 
plaintiff,  which  was  made,  among  other  things,  "  to  secure 
a  right  of  way  "  for  its  road,  assumes  to  grant  so 

much  of  said  real  estate  and  premises  as  may  be  ^'^JJf*'"' 
necessary  and  convenient  for  the  maintenance  and  rifhtofway. 
operation  of  its  line  of   railroad   as  is  now  con- 
structed, or  as  the  said  second  party  may  hereafter,  from  time 
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to  time,  desire  to  relocate  and  construct,  with  all  necessary 
buildings,  side  tracks,  etc.  And  also  "  grants  to  said  second 
part\%  its  successors  or  assigns,  the  exclusive  right  of  way  for 
railroad  purposes  of  such  reasonable  width  as  said  second 
party  may,  from  time  to  time,  require  and  designate^  so  as  to 
reach  all  stone-quarries  that  ma}*  hereafter  be  opened  or 
worked  at  any  point  or  place  within  the  limits  of  the  real  es- 
tate hereinbefore  described."  This  grant,  being  in  deroga- 
tion of  common  right,  should  receive  a  strict  construction ; 
but  we  think,  taking  the  several  covenants  together,  it  was 
manifestly  the  purpose  of  the  parties  to  exclude  other  railways 
from  access  to  the  quarries,  and  from  any  share  in  the  trans- 
portation of  the  stone  quarried  therein.  But  the  plaintiff  did 
not,  and  could  not,  under  the  terms  of  its  grant,  acquire  title 
to  its  rig'it  of  way,  or  other  lands  necessary  for  its  business, 
unti  ,he  same  was  actually  selected,  locatea,  and  designated. 
Prior  to  such  location,  its  grant  was  a  mere  *'  float,"  and  no 
title  passed  to  any  definite  portion  of  the  premises.  There 
was  nothing,  then,  to  prevent  any  other  railroad  company 
from  acquirmg  by  condemnation  a  right  of  way  over  any  por- 
tion of  the  territory  in  question  not  already  actually  appro- 
f)riated  by  the  plaintiff.  The  plaintiff  has  no  ground,  tnere- 
ore,  upon  which  to  base  legal  proceedings  against  the  East- 
ern Railway  Company,  except  for  an  injury  or  interference, 
actual  or  threatened,  to  its  right  of  way,  and  grounds  actualh'^ 
selected  and  desiginated  for  its  use ;  for  it  is  not  apparent 
that  it  would  ever  want  the  particular  land  taken  or  occupied 
by  the  Eastern  Company.  And,  in  respect  to  the  continuance 
of  the  injunction  against  the  latter  company,  this  presents  the 
only  practical  question  to  be  considered  here  on  this  branch 
of  the  case.  The  question  as  to  that  company's  corporate  au- 
thority, under  its  charter,  to  acquire  a  ri^ht  of  way  over  these 
particular  lands  for  a  branch  or  extension  cannot  be  raised 
by  a  third  party,  who  has  no  interest  in  the  land  taken,  and 
whose  legal  rights  are  not  affected.  Should  it  attempt  to  take 
or  cross  the  plaintiff's  right  of  way  under  condemnation  pro- 
ceedings, the  plaintiff  will  then  be  in  a  position  to  raise  that 
question.  But  ncitherof  these  corporations  can  enter  into  a 
contract  which  courts  will  recognize  as  valid  for  such  exclu- 
sive rights  in  the  territory  in  question  as  the  plaintiff  claims. 
Neither  could  altogether  exclude  the  other  from  the  premises, 
or  prevent  land  not  already  appropriated  or  shown  to  be  re- 
quired for  its  own  corporate  use  from  being  taken  or  acquired 
in  any  lawful  way  by  another  corporation  for  a  use  which  is 
recognized  as  public.  Such  contracts  are  against  public 
policy,  and  void.  Greenh.  Pub.  Pol.,  672,  and  cases  cited ; 
Transportation  Co.  v.  Pipe-Line  Co.,  22  W.  Va.  626.     It  is  in- 
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sisted,  however,  by  the  plaintiflf,  that  the  proposed  branch 
lines  to  these  quarries,  which  are  the  property  of  private  own- 
ers, are  for  the  accommodation  of  private  interests  only,  and 
not  for  a  public  use,  and  hence  that  the  power  of  eminent  do- 
main cannot  be  exercised ;  and  that  the  contract  must  be 
deemed  to  relate  to  private  interests  only,  and  is  not,  tl^re- 
fore,  subject  to  this  obligation.  But  these  corporations  are 
each  quasi  public  corporations,  and  are,  under  their  charters, 
authorized  to  exercise  the  right  of  eminent  domain,  and  the 
question  whether  the  use  is  public  or  private  does  nrot  depend 
upon  the  amount  of  business,  or  the  number  of  persons  who 
have  occasion  to  use  either  road,  but  upon  the  right  of  the 
public  to  require  the  corporations  to  carry  their  freight.  De 
Camp  V.  Hibernia  U.  R.  Co.,  48  N.  J.  Law,  48.  If  all  the  peo- 
ple have  a  right  to  use  the  road,  it  is  a  public  use  or  interest, 
though  the  number  who  have  business  requiring  its  use  may 
be  small.  Phillips  v,  Watson,  63  Iowa,  33  ;  Clarke  v,  Blackmar 
47  N.  Y.  156;  Lewis,  Em.  Dom.  |  166.  The  cases  cited  fully 
illustrate  and  support  the  principle,  and  of  its  correctness 
there  can  be  no  doubt.  And  it  will  be  time  enough  to  de- 
termine the  full  extent  of  plaintiflf's  rights  in  the  tract  in  ques- 
tion when  it  shall  attempt  to  define  the  extent  and  limits  of 
the  right  of  way  and  grounds  claimed  to  be  reasonably  nec- 
essary for  its  use. 

3.  But  the  most  important  question  in  the  case  is  whether 
the  burden  of  the  covenant  in  the  deed  of  the  sandstone  com- 
pany, whereby  that  company  undertakes  "  that  all 
marketable  sandstone  hereafter  to  be  quarried,  re-  Contract  to 
moved,  or  transported  from  the  lands  or  premises  ^veiy  bygone 
described  in  the  deed  shall  be  worked,  quarried,  or  une. 
transported  over  and  in  connection  with  the  tracts 
of  the  plaintiff,"  rests  upon  the  grantees  of  the  sandstone  com- 
pany.^  The  parties,  undoubtedly,  have  very  clearly  expressed 
their  intention  that  this  covenant  should  bind  the  assignees 
and  successors  in  interest  of  the  parties.     No  mere  form  of 
words,  however,  is  sufficient  for  such  purpose  ;  but  the  nature 
of  the  covenant  and  its  relation  to  the  estate  must  be  such 
that  the  law  will  permit  the  intention  to  be  effectual.     Masury 
V,  Southworth,  9  Ohio  St.  348.     Strictly  speaking,  at  law- 
there  must  be  privity  of  estate  existing  between  the  parties 
when  the  covenant  is  made,  and  it  must  concern  the  land  or 
estate.     **  The  covenant  must  respect  the  thing  granted  or 
demised.     When  the  thing  done  or  omitted  to  be  done  con- 
cerned the  lands  or  estate,  that  is  the  medium  which  creates 
the  privity  between  the  plaintiff  and  defendant."     Bally  z\ 
Wells,  3  Wils.  29.     It  must  inhere  in  or  be  attached  to  the 
and,  or  relate  to  its  mode  of  occupation  or  enjoyment.     And 
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it  runs  with  the  land  when  either  the  liability  to  perform  it 
or  the  right  to  take  advantage  of  it  passes  to  the  assignee  of 
the  land.  Savage  v.  Mason,  3  Cush.  (Mass.),  505  ;  Shaber  v. 
St.  Paul  Water  Co.,  30  Minn.  182.  In  some  cases  covenants 
in  respect  to  lands  are  construed  as  equivalent  to  the  grant 
of  an  easement  or  servitude,  and  as  such  held  to  attach  to  the 
land,  and  run  with  it  regardless  of  change  of  ownership* 
Weyman  v.  Ringold,  i  Bradf.  Sur.  (N.  Y),  54;  Bronson  %\ 
Comn,  108  Mass.  175.  Thus  a  covenant  by  a  railway  com- 
pany to  keep  its  right  of  way  fenced,  or  a  covenant  by  an  ad- 
joining owner  for  himself,  and  his  heirs  and  assigns,  to  main- 
tain a  division  fence,  is  construed  to  be  a  grant  creating  an 
easement.  Boyle  v.  Tamlyn,  6  Barn.  &C.  329  ;  Blain  v,  Tay- 
lor, 19  Abb.  (N.  Y.),  Pr.  230 ;  Easter  v.  Little  Miami  R.  Co., 
14  Ohio  St.  51  ;  Hazlett  v.  Sinclair,  76  Ind.  492. 

In  Pitkin  i\  Railroad,  2  Barb.  Ch.  221,  an  agreement  by 
the  defendant  with  the  owner  of  adjoining  land  to  maintain  a 
side  track  and  depot  at  a  particular  point,  and  in  Gilmer  z\ 
Mobile  &  M.  R.  Co.,  79  Ala.  569,  a  similar  agreement,  with  the 
grant  of  the  right  to  cultivate  certain  portions  of  the  right  of 
way,  were  supported  on  similar  grounds  ;  the  chancellor  say- 
ing, in  his  opmion  in  the  first-named  case,  that"  it  was,  in  sub- 
stance, the  grant  of  an  easement  or  servitude,  which  was  to 
be  binding  on  the  property  of  the  railroad  company,  as  the 
servient  tenement  for  the  benefit  of  the  complainant  and  those 
who  should  succeed  him  in  his  estate."  But  in  any  event 
these  were  covenants  that  could  haye  been  upheld  and  en- 
forced in  equity  against  all  subsequent  purchasers  or  owners 
with  notice.  But  the  covenant  under  consideration  is,  in  sub- 
stance, a  traffic  agreement,  giving  to  the  plaintiff  the  exclusive 
railway  transportation  of  tne  product  of  the  quarries.  The 
track  had  been  laid  to  the  quarry  when  the  agreement  was 
made,  and  it  contains  provisions  for  its  extension  to  other 
parts  of  the  quarry  at  the  joint  expense  of  the  parties.  To 
secure  this  transportation  was  the  consideration  which  in- 
duced  the  plaintiff  to  construct  the  road  and  enter  into  the 
contract.  But  it  is  not  a  covenant  real,  and  does  not  run  with 
the  land  as  such.  It  is  not  of  such  a  nature  that  it  can  be  said 
to  inhere  in  the  land,  nor  does  it  grant  any  right  or  easement 
therein.  As  respects  the  land,  plaintiff's  grant  is  limited  to 
its  right  of  way,  and  the  right  to  use  and  occupy  such  por- 
tions of  the  premises  as  it  may  require  for  its  business.  But 
it  has  no  easement  in  the  rest  of  the  premises.  It  is  to  fur- 
nish track  and  cars  for  the  transportation  of  stone,  as  it 
might,  under  other  circumstances,  to  a  lumber-yard  or  grain 
elevator^  under  a  similar  contract.  It  has  no  right  to  operate 
the  quarry,  and  has  no  other  interest  in  it.     The  quarried 
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stone  is  personal  property  v/hich  the  sandstone  company  cov- 
enanted should  be  transported  affreight  by  plaintiff's  railway. 
But  conceding  the  personal  liability  of  that  company  for  the 
violation  of  that  covenant,  it  is  not  binding  on  the  Northern 
Land  Company,  or  its  lessees,  if  it  does  not  run  with  the  land,, 
or  does  not  constitute  a  charge  upon  it.  The  case  of  Heming- 
way V.  Fernandez,  13  Sim.  228,  cited  and  relied  on  by  the 
plamtiff,  is  dissimilar  in  important  particulars.  In  that  case 
there  was  a  lease,  and  a  tenure  was  created,  and  the  stipula- 
tion, agreeing  to  transport  all  the  coal  mined  from  certain 
land,  and  to  pay  a  certain  rate  per  ton  for  all  the  coal  so  con- 
veyed, was  in  the  nature  of  a  covenant  for  the  payment  of  rent. 
I  Smith,  Lead.  Cas.  (8th  Ed.)  187. 

4.  The  Northern  Land  Company  acquired  its  interest  with 
notice  of  plaintiff's  rights ;  for  it  is  a  general  rule  that  a  pur- 
chaser is  Dound  to  inquire  into  the  title  of  his  ven- 
dor, and  is  affected  with  notice  of  any  equities  that  Enforfem^t 
apoear  upon  the  title.  Leake,  Cont.  1236  ;  Hazlett  ^^I'J*"*;^^ 
V,  Sinclair,  76  Ind.  488.  And  here  the  deed  con-  eh»«er  with 
taining  the  stipulation  and  covenants  in  question  notice, 
had  been  duly  recorded.  It  is  therefore  very  ear- 
nestly contended  by  the  plaintiff  that,  since  these  parties  have 
acquired  their  title  and  mterest  with  notice,  equity  will  not 
permit  them  to  evade  the  covenant  in  relation  to  the  trans- 
portation, but  will  enforce  it  by  injunction.  There  is  a  grow- 
ing  tendency  to  incorporate  equitable  doctrines  with  common- 
law  rules,  and,  in  equity,  covenants  relating  to  land,  or  its 
mode  of  use  or  enjoyment,  are  frequently  enforced  against 
subsequent  grantees  with  notice,  though  there  is  no  privity 
of  estate,  and  the  covenants  do  not  strictly  run  with  the  land. 
Mf.  Pomeroy  (3  Eq.  Jur.  §  1295)  states  the  rule  broadly  as 
follows :  Where,  in  a  deed,  the  grantor  covenants  concern- 
fflg  the  land  or  its  use,  restricting  certain  specified  uses,  sub- 
jecting it  to  easements,  servitudes,  or  the  like,  and  the  land  is 
afterwards  conveyed,  or  passes  to  one  who  has  actual  or  con- 
structive  notice  of  the  covenant,  the  grantee  or  purchaser 
will  take  the  premises  bound  by  the  covenant,  and  will  be 
compelled,  in  equity,  either  to  specifically  execute  it,  or  will 
be  restrained  from  violating  it.  It  is  not  material  whether 
the  covenant  is  or  is  not  one  which  runs  with  the  land.  And 
in  the  leading  case  of  Tulk  v.  Moxhay,  2  Phil  Ch.  774,  the 
doctrine  is  stated  as  follows :  **  A  covenant  between  vendor 
and  purchaser,  on  the  sale  of  land,  that  the  purchaser  and  his 
assigns  shall  use  or  abstain  from  usin^  the  land  in  a  particular 
way,  will  be  enforced  in  equity  against  all  subsequent  pur- 
chasers with  notice." 

Under  this   rule,  covenants   are  sustained  and   enforced 
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a*^ainst  assignees  with  notice,  stipulating  for  a  particular  mode 
of  improvement,  occupation,  or  use  ol  lands,  and  it  is  espe- 
cially applicable  to  restrictive  covenants,  thus :  Covenants  in 
respect  to  the  mode  of  building  or  occupying  parts  of  a  once 
common  estate;  certain  stipulations  made  by  the  owners,  or 
in  deed,  as  to  the  use  of  wavs,  for  light  and  air,  etc. ;  reserv- 
ing {)remises  exclusively  lor  dwelling-houses ;  prescribing 
manner  of  improvement;  not  to  carry  on  particular  trades  or 
business  ;  as.  for  instance,  not  to  use  premises  for  sale  of  in- 
toxicating liquors,  or  for  an  inn,  tannery,  gas-house,  etc.  2 
Washb.  Real  Prop.  (5th  Ed.),  323 ;  Parker  v.  Nightingale,  6 
Allen  (Mass A  341  ;  Barrow  v.  Richard,  8  Paige  (N.  Y.),  351 ; 
Trustees  of  Columbia  College  r.  Lynch,  70  N.' Y .  447 ;  Hodge 
V.  Sloan,  107  N.  Y.  244;  Whitney  v,  Ujiion  R.  Co.,  11  Gray, 
(Mass.).  359  ;  Wilson  v.  Hart,  L.  R.  i.  Ch.  463  ;  Luker  v,  Den- 
nis, L.  R.  7  Ch.  Div.  227;  Town  of  Middleton  7'.  Newport 
Hospital  (R.  I.),  15  Atl.  Rep.  802  ;  Kirkpatrick  v.  Peshine,  24 
N.  J.  Eq.  214  ;  Appeal  of  St.  Andrew's  (Jhurch,  6j  Pa.  St.  512; 
Tulk  V.  Moxhay,  supra. 

Such  privileges  or  restrictions,  which  are  sometimes  called 
equitable  casements,  servitudes,  or  amenities,  are  enforced  by 
injunction  irrespective  of  the  question  of  privity  of  estate,  or 
the  nature  of  the  tenure,  but  they  must  be  such  as  relate  to 
or  concern  the  land  or  its  use  or  enjoyment.  It  is  not  enough 
that  a  covenant  affects  the  use  of  land,  or  the  enjoyment  of 
an  easement  therein,  or  the  value  or  profitableness  of  the  use 
thereof,  in  a  collateral  way.  Mayor  v.  Pattison,  10  East,  130. 
That  the  plaintiff,  as  a  common  carrier,  should  have  a  mo- 
nopoly of  the  transportation  of  the  freight  to  and  from  the 
quarries  is  not  a  privilege  affecting  the  land  of  either  party 
to  the  covenant,  except  in  a  collateral  way,  though  it  might 
very  seriously  affect  the  amount  and  value  of  its  freight  busi- 
ness, and  have  been  the  chief  inducement  for  constructing 
the  road.  In  other  words,  equity  follows  the  law  in  that  it 
will  not  enforce  a  covenant  as  against  the  heir  or  assignee 
unless  the  obligation  it  imposes  is  one  which  attaches  to  or 
concerns  the  land  or  its  use  or  mpde  of  enjoyment  Norcross 
V.  James,  140  Mass.  192. 

In  Keppell  v,  Bailey,  2  Mylne  &  K.  517,  the  owners  of  the 
Beaufort  Iron- Works  covenanted  with  the  Trevil  Railroad 
Company  that  they  and  their  assigns  would  procure  all  the 
limestone  used  in  their  iron-works  from  the  Trevil  quarrv, 
and  carry  it  and  the  product  of  their  furnaces  over  the  Trevil 
Railroad  to  their  works,  paying  a  certain  toll  therefor.  The 
Trevil  Railroad  was  constructed  in  reliance  upon  this  cove- 
nant. The  iron-works  were  assigned,  and  the  assignees  under- 
took the  construction  of  another  railroad  to  other  quarries. 
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The  suit  was  brought  for  an  injunction  restraining  the  own- 
ers of  the  iron-works  from  using  the  new  road  to  transport 
the  limestone.  The  chancellor  refused  the  relief.asked,  hold- 
ing  that  the  covenant,  which  assumed  to  bind  assigns,  was 
essentially  personal  in  its  character.  "  There  can  be  no  harm 
in  allowing  the  fullest  latitude  to  men  in  binding  themselves 
and  their  representatives,  that  is,  their  assets  real  and  person- 
al, to  answer  in  damages  for  breach  of  their  obligations." 
But,  in  respect  to  burdens  or  servitudes  to  be  imposed  per- 
manently on  the  land,  **  there  are  certain  known  incidents  to 
property  and  its  enjoyment,  certain  burdens  wherewith  it 
may  be  affected,  *  *  *  in  favor  of  persons  other  than  the 
owner,  all  of  which  incidents  are  recognized  by  the  law. 
*  *  *  But  it  must  not  therefore  be  supposed  that  incidents 
of  a  novel  kind  can  be  devised  and  attached  to  property  at 
the  fancy  or  caprice  of  any  owner."  So  in  Transportation 
Co.  V.  ripe-Line  Co.,  22  W.  Va.  supra,  an  agreement  by  a 
land-owner  that  products  of  his  land  (in  that  case  oil)  should 
be  transported  exclusively  by  one  company  was  not  a  real 
covenant,  and  would  not  be  eufprced  against  subsequent  pur- 
chasers with  notice,  distinguishing  (page  633  et  seq.)  the  cove- 
nant in  that  case  from  those  which  are  held  to  create  equitable 
easements  or  servitudes  or  interests  in  land  such  as  to  bring 
them  within  the  equitable  doctrine  of  notice.  Keppel  v.  Bai- 
ley has,  in  several  instances,  been  referred  to  in  the  books  as 
having  been  overruled,  and  it  is  said  that  the  propositions  of 
the' chancellor  therein  laid  down  are  not  sustained  by  the 
courts  of  chancery. 

Whether  all  that  is  said  in  that  case  is  or  is  not  strictly  ac- 
curate we  need  not  now  consider,  but  we  are  unable  to  find 
that  any  court  has  ever  undertaken  to  say  that  it  was  not 
correctly  determined.  And,  in  so  far  as  the  application  of 
the  equitable  doctrine  is  concerned,  we  think  that  the  cases 
of  Keppell  V,  Bailey  and  Transportation  Co.  v.  Pipe-Line  Co. 
are  not  distinguishable  from  the  case  at  bar.  And,  referring 
to  Keppell  V,  Bailey,  the  learned  American  editor  of  Smith's . 
Leading  Cases  (volume  i,  p.  idS\  says,  justly,  we  think,  that 
"  the  covenant  in  that  case  failed  to  run  with  the  land  not  so 
much  because  it  imposed  a  burden,  or  from  the  want  or  priv- 
ity of  pstate,  as  because  the  rights  and  restrictions  which  are 
imposed  on  the  one  hand  or  conferred  on  the  other  went  be- 

irond  the  limits  of  any  estate  or  interest  in  land  known  to  the 
aw,  or  which  it  w^ill  permit  to  be  invested  with  the  capacity 
for  assignment  or  transfer ;  and  sound  policy  will  not  allow 
an  end  to  be  attained  by  a  covenant  which  cannot  be  directly 
effected  by  a  grant."  And,  as  before  indicated,  though  a 
covenant  is  made  by  one  for  himself  and  assigns,  yet,  i?  the 
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thing  to  be  done  is  merely  collateral,  and  does  not  aifect  the 
land  itself,  though  its  use  or  enjoyment  may  thereby  be  ren- 
dered more  valuable,  an  assignee  is  not  bound  at  law  or  in 
equity.  Blain  v,  Taylor,  19  Abb.  (N.  Y.),  Pr.  230;  Mayor  t\ 
Pattison,  10  East,  130. 

The  tendency  of  the  later  decisions,  both  in  this  country 
and  in  England,  is,  we  think,  to  restrict  rather  than  to  extenci 
the  equitable  doctrine  of  notice  we  have  referred  to.  Brew- 
er i'.  Marshall,  19  N.  J.  Eq.  546;  Transportation  Co.  r.  Pipe- 
Line  Co.,  supra;  Norcross  r.  James,  140  Mass.  192;  Haywood 
V.  Society,  L.  R.,  8  Q.  B.  Div.  408 :  London  &  S.  W.  lR.  Co. 
V.  Gomm,  L.  R.,  20  Ch.  Div.  562;  11  Am.  &  Eng.  R.  Cas. 
385  ;  Austerberry  v.  Oldham,  L.  R?,  29  Ch.  Div.  750;  Grigg 
V,  Landis,  21  N.  J.  Eq.  502.  The  order  appealed  from  is  re- 
versed, and  the  injunction  directed  to  be  dissolved  as  to  t)ie 
defendants  Ring  &  Tobin,  and  modified  and  limited  as  to  the 
Eastern  Railway  Company  so  as  to  restrain  any  interference 
with  the  lands,  right  of  way,  and  property  of  the  plaintiff. 


Mayor,  Etc,  of  Macon 

V. 

East  Tennessee,  Virginia  &  Georgia  R.  Co. 

(Georgia  Supreme  Court y  September  16,  1889.) 

Grant  of  Public   Domain  of  City — Conditions — Acceptance. — Where  a 

statute  granting  to  a  railroad  company  part  of  the  public  domain  of  a  city, 
provides,  in  effect,  that  the  grant  shall  not  be  operative  without  the  assent 
of  the  municipal  authorities,  and  that  the  terms,  conditions,  and  limita- 
tions of  the  grant  shall  be  matter  of  agreement  between  said  authorities 
and  the  company,  and  where,  on  application  of  the  company  to  the  city 
for  its  consent,  the  municipal  authorities  lay  down  terms,  conditions,  or 
limitations,  and  there  is  not  some  writing,  executed  by  the  company,  ac- 
cepting  or  assenting  to  the  same,  the  question  of  acceptance  of  the  grant 
by  the  company  is  one  of  fact  for  decision  by  a  jury. 

Same — Acceptance — Failure  to  Fulfill  Condition. — If  the  company  did  ac- 
cept the  grant  with  the  limitation  put  on  it  by  the  city  in  giving  its  con- 
sent,— namely,  for  so  long  as  the  property  should  be  used  for  railroad 
purposes,  as  sj)ecified  in  the  statute, — the  property,  if  not  appropriated  to 
any  of  these  purposes  within  a  reasonable  time,  would  cease  to  be  affected 
by  the  statute,  and  would  again  be  the  public  domain  of  the  city,  just  as  it 
was  before  ;  there  being  no  consideration  for  the  grant,  save  the  local  bene- 
fits which  might  be  expected  to  result  from  the  use  of  the  premises  in  the 
manner  contemplated. 

Same — Right  of  City  to  Re-enter. — If  the  grant  was  accepted,  but  ter- 
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minated,  or  became  subject  to  be  terminated,  by  reason  of  non-user,  the 
proper  party  to  re-enter  or  bring  suit  for  the  premises  was  not  the  state, 
but  the  city,  whether  the  limitation  to  the  uses  expressed  be  regarded  as  a 
special  limitation  strictly,  or  only  as  a  condition  subsequent. 

Error  from  Superior  Court,  Bibb  County. 

R.  W.  Patterson  and  Hill  &  Harris  for  plaintiffs  in  error. 

Bacon  &  Rutherford  for  defendant  in  error. 

Bleckley,  C.  J. — As  the  court  below  restricted  the  func- 
tions of  the  jury  to  the  single  question  of  identity  of  the  prem- 
ises  in  dispute,  we  shall  deal  with  the  case  and  aiscuss  it  only 
far  enough  to  show  that  this  restriction  was  erroneous.     We 
think  two  additional  questions  were  for  determination  by  the 
jury, — the  first  being  whether  the  Macon  &  Brunswick  Rail- 
road Company  accepted  the  grant  made  to  it  by 
the  state  in  conjunction  with  the  city  of  Macon  ;  jVi^ 
and  the  second,  whether,  if  it  did,  that  company, 
or  its  successor,  the  East  Tennessee,  Virginia  &  Georgia  Rail- 
way Company,  lost  the  grant  by  failure  to  devote  the  prop- 
erty, withm  a  reasonable  time,  to  the  objects  and  purposes 
for  which  it  was  acquired. 

I.  At  the  time  the  act  of  1863  (Acts  1863,  p.  225)  was 
passed,  the  title  to  the  Macon  reserve  was  not  in  the  state, 
but  was  in  the  corporate  authorities  of  the  city  of 
Macon  ;  the  same  having  passed  out  of  the  state  by  t^"u4 
the  act  of  1856,  (Acts  1855-56,  p.  495.)  It  was  not  undt. 
the  purpose  of  the  act  of  1863  to^rant  to  the  Macon 
&  Bnmswick  Company  a  donation  of  gratuity  ;  for  the  act 
was  not  passed  by  the  general  assembly  in  the  method  pre- 
scribed  touching  donations  by  the  constitution  of  1861.  Code 
1863,  §  4948.  Had  it  been  so  passed,  the  yeas  and  nays  would 
have  been  entered  on  the  journals  of  each  house,  id.  §4940. 
We  have  examined  these  journals,  (House,  p.  167;  Senate,  p. 
146,)  and  find  that  the  yeas  and  nays  were  not  so  entered. 
The  act  may  well  be  construed,  therefore,  (since  by  its  own 
terms  it  would  have  no  force  without  the  assent  of  the  city 
council  of  Macon,)  as  a  conveyance  from  that  municipality 
to  the  railroad  company,  made  in  consideration  of  local  bene- 
fits to  the  city  expected  to  be  derived  from  the  use  of  the 
property  in  tne  manner  contemplated  by  the  act.  The  pre- 
cedmg  act  of  1856  expressly  disabled  the  city  to  alien,  or  even 
offer  to  sell,  alien,  or  convey.  The  act  of  1863  took  oflF  this 
restriction  as  to  the  premises  to  which  the  latter  act  applied. 
Perhaps  the  more  accurate  view  would  be  to  treat  the  act  as 
a  joint  grant  made  by  the  state  and  city ;  the  title  to  the  prop- 
erty at  that  time  being  in  the  city,  and  the  city's  assent  Jo 
the  grant  being  expressly  required.     The  langu^e  of  the  act, 
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including  the  caption  thereto,  is  as  follows  :  "  An  act  to  grant 
the  use  of  certain  grounds  in  the  Macon  reserve  to  the  Macon 
&  Brunswick  Railroad  Company,  and  the  Milledgeville  Rail- 
road Company,  for  depot  purposes,  with  the  consent  of  the 
city  of  Macon.  Section  i.  Be  it  enacted  by  the  general  as- 
sembly of  the  State  of  Georgia  that  the  state  of  Georgia  will, 
and  hereby  does,  grant  to  tne  Macon  &  Brunswick  Railroad 
Company  and  the  Milledgeville  Railroad  Company  ten  acres 
each,  out  of  the  lands  belonging  to  what  is  Known  as  the 
*  Macon  Reserve,'  to  be  used  by  said  railroad  companies  for 
depots,  shops,  and  other  conveniences  and  fixtures  necessary 
for  said  railroad  companies,  (the  assent  of  the  city  council  of 
Macon  being  first  had  thereto,)  upon  such  terms,  conditions, 
and  limitations  as  shall  be  agreed  upon  between  the  cit}^  coun- 
cil of  Macon  and  said  railroad  companies."  Section  2  repeals 
conflicting  laws.  It  will  be  seen  that  the  **  terms,  conditions, 
and  limitations"  were  left  to  be  agreed  upon  between  the  city 
council  and  the  railroad  company.  Of  course,  therefore,  no 
title  whatever  passed  to  the  company  by  mere  force  of  the  act 
itself.  It  follows  that  whether  any  terms,  conditions,  and 
limitations  were  agreed  upon,  and,  if  so,  >vhat  these  were, 
must  be  determined  as  a  preliminary  for  holding  that  the 
company  acquired  any  interest  in  the  land  ;  and  surely  these 
matters  cannot  be  adjudicated  as  pure  questions  of  law,  but 
are  in  large  degree  questions  of  fact,  depending  upon  what 
took  place  between  the  city  council  and  the  company,  and 
upon  subsequent  conduct,  as  shown  by  the  evidence,  both 
written  and  unwritten. 

If  enough  appeared  in  the  documents  to  form  the  basis  of 
a  conclusive  legal  presumption  that  the  company  accepted 

the  grant  upon  the  terms,  conditions,  and'limitations 
graut!*"*^  ^'  ^^^^  down  m  the  report  of  the  committee,  which 

the  citv  council  adopted,  then  the  aid  of  the  jury 
upon  this  part  of  the  case  could  be  dispensed  with  ;  but  no 
writing  appears  in  the  record  which  shows  that  the  company 
ever  agreed  to  the  terms,  conditions,  and  limitations  pro- 
posed by  the  city  council.  Without  such  agreement,  either 
express  or  implied,  what  the  legislature  did,  and  what  the 
city  council  did,  would  be  of  no  avail,  since,  by  the  provi- 
sions of  the  act,  some  agreement  between  the  council  and 
the  company  was  absolutely  essential.  Admitting  that  it  would 
follow,  trom  the  fact  that  the  action  of  council  was  in  re- 
sponse to  a  petition  made  to  it  by  the  company,  that  the  com- 
pany's acceptance  might  be  presumed,  yet  this  presumption 
would  not  be  conclusive.  It  would  only  be  prima  facie,  and 
might  be  overcome  by  circumstances  tending  to  show  that 
the  company  did  not  accept ;  such,  for  instance,  as  that  it 
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never  took  possession  of  the  premises,  or  exercised  dominion 
over  them,  and  delayed  for  an  unreasonable  time  appropriat- 
ing them  to  the  use  contemplated  by  the  grant.  It  would  be 
extremely  harsh  and  arbitrary  logic  to  infer,  with  the  force 
of  a  conclusive  presumption,  that,  because  the  company  in- 
vited the  city  to  consult,  it  thereby  gave  the  city  a  carte 
blanche  to  fix  any  terms,  conditions,  or  limitations  it  might 
choose  to  impose. 

2.  There  can  be  no  doubt  that,  if  the  Macon  &  Brunswick 
Company  accepted  the  grant  on  the  terms  fixed  by  the  city 
council  «)f  Macon,  (and  it  could  accept  no  other,)  it 
was  with  the  limitation  that  the  estate  acquired  yi^jt?""*'  ""^ 
was  to  exist  only  so  long  as  the  property  was  used 
for  the  purposes  specified  in  the  act.  Such  a  limitation  is 
distinguished  from  an  ordinary  condition  subsequent,  inas- 
much as  it  marks  the  limit  or  boundary  beyond  which  the 
estate  conveyed  could  not  continue  to  exist.  2  Bl.  Comm. 
155,  156;  2  Minor,  Inst.  263;  2  Washb.  Real  Prop.  23-25,  (457 
-459;)  Smith,  Ex.  Int.  §8  34-42;  2  Kent,  Comm.  129;  Hender- 
son z/.  Hunter,  59  Pa.  St.  335;  Ashley  v.  Warner,  11  Gray, 
(Mass.)  43.  Where  the  mode  of  use,  however,  not  a  special 
or  collateral  limitation,  as  we  consider  it,  but  a  condition 
subsequent,  the  use  would  have  to  be  begun  within  a  reason- 
able time,  in  order  to  save  the  estate  from  forfeiture.  Hay- 
den  V.  Inhabitants  of  Stoughton,  5  Pick.  (Mass.)  528;  Allen  v, 
Howe,  105  Mass.  241 ;  Hamilton  v,  Elliott,  5  S.  &  R.  (Pa.)  375. 
According  to  some  authorities,  a  ^rant  made  for  a  charitable 
use  is  not  forfeited  by  non-user.  -AIcKissick  v.  Pickle,  16  Pa. 
St.  140;  Pickle  V.  McKissick,  21  Pa.  St.  232.  Here  there  was 
no  charitable  motive  or  object  involved;  and,  as  we  have 
seen,  the  grant  was  not  made  by  the  general  assembly  as  a 
donation  or  gratuity.  Nor  can  we  suppose  that  it  was  in- 
tended as  such  by  the  municipal  authorities  of  Macon.  Noth- 
ing was  paid  for  it  directly  by  the  company,  and  no  con- 
sideration is  expressly  mentioned  in  the  documents  relating 
to  it ;  but  there  can  be  no  doubt  that  local  benefits  were  in 
contemplation,  which  benefits  could  be  realized  only  by  the 
use  of  the  property  in  the  manner  specified. 

As  long  as  the  company  held  it  with  a  view  to  improve 
and  use  it  in  that  manner,  the  holding  was  not  inconsistent 
with  the  terms  of  the  grant ;  but  after  the  lapse  of 
a  reasonable  time,  under  all  the  circumstances,  for  J]JlIlJ^b?e'  * 
the  actual  use  to  commence,  if  it  did  not  commence  tine  to  ap- 
the  company's  estate  was  terminated  ^/^t?/<ir^:/^,  if  piyi^ndito 
the  words  relating  to  the  use  be  construed  as  a  '*"^'*'*' 
limitation,  and  if  construed  as  a  condition  subse-  ^" 
quent,  the  estate  was  forfeited,  or  became  subject  to  forfeit- 
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ure  upon  entry  made,  or  action  brought  in  behalf  of  the  prop- 
er party.  In  some  jurisdictions  the  question  of  reasonable 
time  seems  to  be  for  decision  by  the  courts;  but  under  our 
system,  where,  as  in  this  case,  some  of  the  facts  bearing  upon 
the  case  are  not  evidenced  by  writing,  we  think  the  solution 
of  the  question  is  for  the  jury.  If  the  grant  had  been  other- 
wise paid  for  by  the  company,  it  mi^ht  well  be  said  that  no 
question  of  reasonable  time  would  be  involved,  or,  if  involved, 
that  a  very  remote  time  would  be  reasonable.  But,  any  and 
all  other  considerations  being  wanting,  it  results  that  a  period 
of  time  reasonably  necessary  for  the  purpose,  under  all  the 
circumstances,  must  have  been  in  contemplation ;  for  other- 
wise  the  property  might  have  gone  out  of  use  altogether.  If 
the  company  could  hold  it  beyond  a  reasonable  time  without 
commencing  the  use,  it  could  do  so  for  all  time;  so  that, 
if  reasonable  time  be  not  the  limit  to  non-user,  there  is  no 
limit  whatever.  It  follows,  from  what  has  been  said,  that,  if 
a  reasonable  time  had  elapsed  before  the  assets  of  the  Macon 
&  Brunswick  Railroad  Company  were  seized  and  sold  out, 
that  company  had  lost  the  grant,  and  these  premises  were 
not  its  property  at  the  time  of  the  sale.  But,  if  a  reasonable 
time  had  not  then  elapsed,  the  company  now  claiming  as  its 
successor  would  be  entitled  to  any  adcfitional  time  required, 
when  added  to  the  time  already  elapsed  when  it  succeeded 
to  the  former  company's  rights,  to  complete  the  period ;  and 
if,  when  this  action  was  brought,  the  period  of^ reasonable 
time  was  complete,  whether  completed  while  the  right  was 
in  the  former  company,  or  not  until  the  latter  acquired  it,  the 
present  action  was  maintainable^  provided  it  was  brought  by 
the  proper  party. 

3.  We  have  no  doubt  whatever  that  the  proper  party  to 
bring  the  action  was  the  mayor  and  council  of  the  city  of 
Macon.  That  corporation  had  the  title,  under  the 
S*ii!Bat«r!'^  act  of  1856,  save  in  so  far  as  it  parted  with  the  same 
under  the  act  of  1863.  The  state  never  has  re- 
sumed the  title  to  any  part  of  Macon  reserve,  but,  on  the  con- 
trary, by  the  act  of  1866,  (Acts  1866,  p.  89,)  has  foraconsid- 
eration,  to-wit,  $10,000,  paid  by  the  authorities  of  the  city  of 
Macon,  relinquished  to  the  city  council  all  the  state's  contin- 
gent  interest,  and  vested  the  same  in  the  mayor  and  council. 
We  do  not  cite  this  last  act  as  legislation  necessary  to  the 
conclusion  which  we  have  reached ;  for,  whether  the  title  of 
the  railroad  company  was  terminated  by  limitation  or  by  con- 
dition subsequent,  the  title  would  go  back  to  where  it  was, 
under  the  act  of  1856,  and,  if  re-entry  or  suit  w^as  necessary 
to  such  a  restoration  of  title,  the  proper  party  to  re-enter  or 
to  bring  suit  would  be  the  city  of  Macon,  ana  not  the  state. 
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Except  such  matters  as  are  involved  directly  or  indirectly 
in  the  points  we  have  discussed,  we  find  no  errror  in  the  rec- 
ord which  we  deem  material ;  and  we  leave  the  new  trial, 
which  must  be  had,  to  take  place  under  such  light  touching 
the  law  of  the  case  as  has  been  shed  by  this  opinion.  Judg- 
ment reversed. 


State 

V. 

Central  Pacific  R.  Co. 

(Nevada  Supreme  Courts  September  25,  1889.) 

Land  Grants — Non-payment  of  Costs  of  Surveys— State  Taxation. — The 
act  of  Congress  of  July  10,  1886,  which  provides  that  "  no  lands  granted  to 
any  railroad  corporation  by  any  act  of  Congress  shall  be  exempt  from  tax- 
ation by  states,  territories  and  municipal  corporations,  on  accoutit  of  the 
lien  of  the  United  States  upon  the  same  for  the  costs  of  surveying,  select- 
ing and  conveying  the  same  because  no  patent  has  been  issued  therefor," 
delegates  to  states  and  territories  the  right  to  tax  the  lands  granted,  al- 
though the  grantees  have  not  paid  the  costs  of  surveying  and  selecting. 

Same— Taxation— Identification  of  Lands. — The  act  of  (Congress  of  July  i, 
1862,  operates  as  a  grant  inprossenti  of  the  lands  therein  specified  to  the 
Central  Pacific  R.  Co.,  anci  the  right  of  the  state  to  collect  taxes  there- 
on under  the  act  of  1886  cannot  be  defeated  by  the  delay  of  the  corpora- 
tion in  applying  for  patents,  nor  by  the  n^^lect  or  delay  of  the  secretary  of 
the  interior  to  determine  the  character  of  the  land  and  whether  it  falls 
within  the  grant,  the  identification  of  the  land  and  its  character  being  ca- 
pable of  proof  upon  the  trial  in  an  action  for  the  taxes. 

Same — Taxation— Absence  of  Title— Sufficiency  of  Plea- — An  answer  in  an 
action  by  the  state  for  taxes  upon  lands  granted  to  a  railroad  company 
which  denies  all  ownership  to  the  lands  **  except  such  ownership  as  the 
defendant  may  have,  obtain  or  secure,  as  yet  unknown  and  uncertain  on 
account  of  the  non-action  of  the  government  through  its  land  department," 
is  evasive  and  uncertain,  and  is  not  sufficient  under  the  Nevada  statute 
permitting  the  defendants  in  actions  for  taxes  to  deny  all  claim,  title  or 
interest  in  the  property  assessed  at  the  time  of  the  assessment. 

Appeal  from  District  Court,  Washoe  County. 

Action  by  the  State  of  Nevada  against  the  Central  Pacific 
R.  Co.  to  recover  taxes  upon  certain  lands  granted  to  the 
defendant  by  Act  of  Congress.  Defendant  appeals  from  a 
judgment  for  the  plaintiff. 

Baker  &  Wines  for  appellant. 

The  Attorney  General  for  the  State. 
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MuRPHV,  J. — This  action  was  brough4;  by  the  state  of 
Nevada  to  recover  from  the  defendent  a  certain  amount  al- 
leged to  be  due  upon  lands  situate  in  Washoe 
Quefltttt«4.  county,  under  the  state  and  county  assessment,  for 
taxes  in  the  year  1887.  There  was  assessed  to  the  defendant 
for  that  year  140,550  acres  of  land,  valued  at  the  sum  of  $70,- 
275.  The  complaint  is  in  the  form  prescribed  by  the  statute. 
The  answer  contains  four  defenses.  To  this  answer  plaintiff 
demurred  on  the  grounds  that  the  "  answer  did  not  state  facts 
sufficient  to  constitute  a  defense  to  the  action  ;  that  said  an- 
swer did  not  deny  all  claim,  title,  or  interest  in  the  property 
described  in  the  complaint  at  the  time  of  the  assessment ; 
that  there  was  no  sufficient  or  specific  denial  of  the  allega- 
tions of  said  complaint ;  that  the  answer  is  ambiguous,  un- 
certain, and  unintelligible,  in  that  it  cannot  be  learned  from 
the  whole  thereof  whether  said  defendant  claims  said  prop- 
erty therein  described,  or  parts  thereof,  as  exempt,  being 
public  United  States  lands,  or  disclaim  and  deny,  or  either, 
any  claim,  right,  or  interest  therein.'*  The  demurrer  was  by 
the  court  overruled  as  to  the  first,  second,  and  third  defenses, 
and  sustained  as  to  the  fourth.  Defendant  declined  to 
amend.  Judgment  was  entered  in  favor  of  the  plaintiff  for 
the  taxes,  penalties,  and  costs.     Defendant  appeals. 

The  fourth  sub-division  of  the  answer  is  as  follows :  **  (4) 
Defendant,  in  further  answering  said  complaint,  alleges  that 
no  portion  of  the  lands  last  above,  and  in  subdivision  third 
of  this  answer,  described,  nor  in  the  following  described 
lands,  (also  being  a  portion  of  the.  lands  described  in  said 
complaint,)  have  ever  been  selected  by  this  defendant,  or 
set  off,  certified,  or  listed  to  this  defendant  by  the  land  de- 
partment of  the  government  of  the  United  States,  nor  by  any 
other  officer  thereof,  under  the  acts  of  congress  of  July  i, 
1862,  and  Jul}^  2,  1854,  known  as  the  *  acts  granting  lands  to 
the  Pacific  railroads  ;*  nor  has  it  ever  been  held,  decided,  or 
determined  by  the  land  department  of  the  government  of  the 
United  States,  nor  by  any  officer  thereof,  that  any  of  said 
lands  so  as  above  referred  to,  were  or  are  within  the  grants 
contained  in  said  acts  of  congress ;  nor  has  it  ever  been  deter- 
mined or  decided  by  the  land  department  of  the  government 
of  the  United  States,  nor  by  any  officer  thereof,  whether  said 
lands  were  mineral  or  non-mineral  in  character,  or  whether 
they  or  any  of  them  were  embraced  in  or  covered  by  any 
valid  homestead  or  pre-emption,  or  any  other  lawful  claim 
whatever  upon  the  part  of  any  citizen  of  the  United  States, 
nor  by  the  government  thereof,  as  a  reservation  or  other- 
wise.' Defendant  further  alleges  "that  it  admits  that  all 
and  singular  the  lands  described  in  third  and  fourth  subdivi- 
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sions  of  this  answer  are  within  what  is  known  as  the  *  Forty- 
Mile  Strip/  being  twenty  miles  on  each  side  of  defendant's 
road  as  provided  in  said  acts  of  congress ;  yet  defendant  al- 
leges that  it  has  not  at  this  time,  nor  has  it  at  any  time,  any 
knowledge  or  information  as  to  the  future  or  probable  action 
of  the  land  department  of  the  government  of  the  United 
States  in  relation  to  the  issuance  of  patents  to  this  defend- 
ant for  the  lands  embraced  in  subdivisions  three  and  four, 
nor  has  defendant  any  knowledge  or  information  as  to 
whether  or  not  it  will  ever  be  able  to  obtain  patents  there- 
for ;  and  the  decision  of  such  land  department,  which  de- 
fendant is  informed  and  believes  must  precede  the  issuance 
of  such  patents,  has  never  been  made  or  rendered  by  such 
land  department,  nor  any  officer  thereof,  nor  have  patents 
been  issued  there."  In  an  amendment  to  the  answer  "  de- 
fendant specifically  denies  that  it  now  has  or  owns,  or  that  it, 
at  the  time  of  the  commencement  of  this  action,  or  at  any 
other  time,  or  at  all,  had  or  owned  any  right,  title,  claim, 
interest,  property,  or  possession  of,  in,  or  to  any  of  the 
lands  or  premises  described  in  the  third  and  fourth  para- 
graphs or  subdivisions  of  said  original  answer,  or  of  either 
of  them,  or  of,  in,  or  to  any  of  said  lands  or  premises,  or 
that  it  had  at  any  of  the  times  mentioned  in  the  complaint  on 
file  herein,  save  and  except  such  right,  title,  claim,  interest, 
property,  or  possession  (now  unknown  and  uncertain,  as 
allee^ed  by  defendant  in  said  original  answer)  as  it,  said  de- 
fendant, may  have,  obtain,  or  secure  under  and  by  virtue  of 
the  various  acts  of  congress,  known  as  the  *  acts  granting 
lands  to  the  Pacific  railroads,'  mentioned  and  referred  to  in 
such  original  answer,  and  such  as  it,  said  defendant  may 
have,  obtain,  or  secure  under  and  by  virtue  of  the  decision 
and  determination  of  the  land  department  of  the  govern- 
ment of  the  United  States,  made  and  rendered  under  said 
acts  of  congress,  and  to  which  reference  has  been  made  by 
the  defendant  herein  in  its  original  answer.*' 

The  act  of  congress  of  July   i,   1862,  to  which  defendant 
refers,  is  as  follows:     **Sec.  3.  That  there  be,  and  is  thereby, 
granted  to  the  said  company,  for  the  purpose  of  aid-  onmt  of 
mg  in  the  construction  pi  said  railroad,     *    *     *  UBdH  to  cen- 
and  to  secure  the  safe  and  speedv  transportation  of  ^l****'"* 
the   mails,  troops,  munitions   of  war,  and  public 
stores  thereon,  every  alternate  section  of  public   land,  desig- 
nated by  odd  numbers  to  the  amount  of  live  alternate  sec- 
tions per  mile,  on  each  side  of  said  railroad,  on  the  line 
thereof,  and  within  the  limits  of  ten  miles  on  each  side   of 
said  road,  not  sold,  reserved,  or  otherwise  disposed  of  by 
the  United  States,  and  to  which  a  pre-emption  or  homestead 
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claim  may  not  have  attached  at  the  time  the  line  of  said  road 
is  definitely  fixed :  provided  that  all  mineral  lands  shall  be 
excepted  from  the  operation  of  this  act."  The  statute  fur- 
ther enacted  that  whenever  40  consecutive  miles  of  and  por- 
tion of  its  road  should  be  ready  for  the  service  contempla- 
ted by  the  act,  supplied  with  all  the  appurtenances  of  a  first 
class  road,  three  commissioners  were  to  be  appointed  by  the 
president  of  the  United  States,  whose  duty  it  was  to  examine 
and  report  to  him  ;  and,  if  it  should  appear  from  such  re- 
port that  40  consecutive  miles  had  been  completed  in  a  good 
and  workmanlike  manner,  then  patents  were  to  be  issued  to 
said  road  conveying  the  ri^ht  and  title  to  the  lands  granted 
to  the  company  on  each  siae  of  the  road  as  far  as  the  same 
should  be  completed,  and  patents  were  to  be  issued  as  each 
40  miles  of  road  were  completed.  On  July  2,  1864,  the  act 
of  July  I,  1862,  was  amended,  by  extending^  the  grant  for  20 
miles  on  each  side  of  said  road,  and  reducmg  the  number  of 
miles  of  road  to  be  completed  by  the  Central  Pacific  Rail- 
road Company  from  40  to  20,  when  patents  should  issue  for 
the  lands  granted.  Also,  by  adding  two  sections  to  the  orig- 
inal act:  "Sec.  21.  That,  before  any  land  granted  by  this 
act  shall  be  conveyed  to  any  company  or  party  entitled 
thereto  under  this  act,  there  shall  first  be  paid  into  the  treas- 
ury of  the  United  States  the  costs  of  surveying,  selecting, 
and  conveying  the  same,  by  the  said  company  or  party  m 
interest,  as  the  title  shall  be  required  by  said  company,  which 
amount  shall,  without  any  further  appropriation,  stand  to 
the  credit  of  the  proper  account,  to  be  used  b)'  the  commis- 
sioner of  the  general  land-office  for  the  prosecution  of  the 
surveys  of  the  public  lauds  along  the  line  of  said  road,  and 
so  from  year  to  year,  until  the  whole  shall  be  completed  as 
provided  under  the  provisions  of  this  act."  "  Sec.  22.  That 
congress  may,  at  any  time,  alter,  amend,  or  repeal  this  act." 
It  is  a  well  known  fact  that  the  Central  Pacinc  road  is  and 
has  been  completed  for  a  ^reat  number  of  years,  and  that  it 
T»x*uoB  of  ^^^  earned  and  is  entitled  to  receive  its  patents  to 
UDdgnwti.  the  lands  granted  to  it  by  the  above  mentioned 
acts  of  congress,  whenever  the  said  company  shall 
pay  into  the  treasury  of  the  United  States  the  costs  of  survey- 
ing, selecting,  and  conveying.  Under  the  above  mentioned 
acts  the  supreme  court  of  the  United  States  has  said  that  the 
lands  granted  to  the  railroads  were  not  taxable  by  the  states 
or  territories  until  such  time  as  the  companies  had  paid  the 
cost  of  surveys.  Kansas  Pac.  R.  Co.  v.  Prescott,  16  Wall 
(U.  S.),  603  ;  Union  Pac.  R.  Co.  v.  McShane,  22  Wall  (U.  S.), 
444 ;  Northern  Pac.  R.  Co.  v.  Traill  Co.,  115  (U.  S.),  600,  25 
Am.  &  Eng.  R.  Cas.  364.     The  decision  in  the  latter  case  was 


Digitized  by  VjOOQ IC 


VOL.  40]  LAND   GRANTS— STATE  TAXATION.  47 1 

filed  on  the  7th  day  of  December,  1885.  Justice  Miller,  in 
writing  the  opinion  of  the  court,  said  :  "  We  are  aware  of  the 
use  being  made  of  this  principle  by  the  companies,  who,  hav- 
ing earned  the  lands,  neglect  to  pay  these  costs  in  order  to 
prevent  taxation.  The  remedy  lies  with  congress,  and  is  of 
easy  application.  If  that  body  will  take  steps  to  enforce  its 
lien  for  these  costs  of  survey,  by  sale  of  the  lands,  or  by  for- 
feiture of  title,  the  treasury  of  the  United  States  would  soon 
be  reimbursed  for  its  expenses  in  making  the  surveys,  and  the 
states  and  territories,  in  which  the  lands  lay,  be  remitted  to 
their  appropriate  rights  of  taxation." 

On  tne  loth  day  of  July,  1886,  congress  passed  **  An  act  to 
provide  for  taxation  of  railroad  grants,  lands  and  for  other 
purposes.*'  **  Section  i.  That  no  lands  granted  to 
any  railroad  corporation  by  any  act  of  congress  J^i*2?*to"te!f 
shall  be  exempt  from  taxation  by  states,  territo-  iMdgr«iiti. 
ries,  and  municipal  corporations  on  account  of  the 
lien  of  the  United  States  upon  the  same  for  the  costs  of  survey- 
ing, selecting,  and  conveying  the  same,  or  because  no  patent 
has  been  issued  therefor,  but  this  provision  shall  not  apply  to 
lands  unsurveyed,  provided,  that  any  such  lands  sold  for 
taxes  shall  be  taken  by  the  purchaser  subject  to  the  lien  for 
the  costs  of  surveying,  selecting,  and  conveying,  to  be  paid 
in  such  manner  by  the  purchaser  as  the  secretary  of  the  in- 
terior may  by  rule  provide,  and  to  all  liens  of  the  United 
States,  all  mortgages  of  the  United  States,  and  all  rights  of 
the  United  States  in  respect  of  such  lands."  Taking  'into 
consideration  the  opinions  of  the  supreme  court  above  re- 
ferred to,  and  the  remarks  of  Justice  Miller,  in  connection 
with  the  act  of  congress  of  July  10,  1886,  it  is  evident  that 
congress  intended  to,  arid  did,  delegate  to  the  states  and  ter- 
ritories the  right  to  tax  the  lands  granted  to  railroad  com- 
panies notwithstanding  they  had  not  paid  into  the  treasury 
of  the  United  States  the  costs  of  surveying  and  selecting, 
the  government  taking  the  chances  of  collecting  such  costs 
from  the  purchaser  at  tax-sale. 

Defendant  contends  that  the  lands  described  in  the  com- 
plaint  and  answer  are  not  subject  to  taxation  for  state  and 
county   purposes,  because  they   have  never  been  laentiiiettioa 
selected  by,  set  apart,  set  off,  certified  or  listed  to  ofUndflin. 
the   defendant  hy  the  government  of  the  United  «»»<>•*  '■ 
States,  through  its  land  department, 'nor  by  any  *'*■'• 
officer  thereof ;  and  that  there  has  been  no  judicial  or  execu- 
tive determination  as  to  the  character  or  status  of  such  lands; 
that  the  government,  as  grantor,  having  the  power  of  deciding, 
has  not  determined  that  such  lands  were  within  the  grant,  or 
that  they  were  within  the  exception  contained  in  the  grant,  to 
wit,  pre-emption  or  homestead  claims  or  mineral  lands.    The 


Digitized  by  VjOOQ IC 


472  STATE  V.   CENTRAL  PACIFIC   R.   CO.  [VOL.  40 

words  "  that  there  be  and  is  hereby  eranted,"  contained  in 
section  3  of  the  act  of  congress  of  July  i,  1862,  are  words  of 
absolute  donation,  and  import  a  grant  in  prcesentu  Such 
words  vest  a  present  title  in  the  grantee.  The  location  of  the 
road  and  a  survey  of  the  lands,  are  necessary  to  give  precision 
to  the  grant.  \Vhen  that  is  done,  and  the  work  of  construct- 
ing is  prosecuted  with  due  diligence,  at  the  completion  of 
each  20  miles  of  the  road,  as  required  by  the  act,  the  com- 

f)any  was  entitled  to  patents  to  the  lands  granted,  and,  by  re- 
ation,  these  would  take  effect  as  of  the  date  of  the  act  of  con- 
gress granting  the  same.  Railroad  Co.  v.  Dyer,  i  Sawy.  (U. 
S.)  652  ;  Leavenworth,  L.  &.  G.  R.  Co.  v.  United  States,  92  U. 
S.  733  ;  Northern  Pac.  R.  Co.  v.  Traill  Co.,  115  U.  S.  606,  25 
Am.  &  Eng.  R.  Cas  364;  Wright  v.  Roseberry,  121  U.  S.  496 ; 
Buttz  ZK  Northern  Pac.  R.  Co.,  1 19  U.  S.  66,  29  Am.  &  Eng. 
R.  Cas.  45  5  ;  Washington  &  I.  R.  Co.  v.  Northern  Pac.  R.  Co. 
(Idaho),  38  Am.  &  Eng.  R.  Cas.  670.  The  right  of  the  state  to 
collect  taxes  upon  the  lands  embraced  in  the  grants  to  the  Cen- 
tral Pacific  Railroad  Company  cannot  be  defeated  by  the  delay 
of  the  corporation  in  applying  for  patents,  nor  by  the  neglect 
or  delay  of  the  secretary  of  the  interior  to  take  such  steps  as 
may  be  necessary  to  determine  the  character  of  the  land, — 
whether  it  is  mmeral  or  non-mineral.  The  identification  of 
the  land,  and  its  character,  if  raised  by  the  pleadings,  could 
be  determined  by  the  state  district  court  upon  the  trial  of 
the  case. 

In  Hannibal  &  St.  J.  R.  Co.  v.  Smith,  9  Wall.  (U.  S.)  97, 
which  was  an  action  brought  to  recover  certain  lands  wnich 
the  railroad  company  claimed  under  a  grant  of  the  lands 
from  the  government  of  the  United  States  to  the  state  of 
Missouri,  and  a  statute  of  that  state  vesting  the  lands  in  the 
railroad  company,  the  defendant,  Smith,  claimed  title  under 
a  swamp-lana  grant.  The  supreme  court  held  that  it  was 
competent  to  prove,  by  witnesses  who  knew  the  lands,  that 
they  were  swamp  and  overflowed  lands  within  the  meaning 
of  the  swamp-land  grant.  By  the  acts  of  congress  relative 
to  the  swamp-land  grants,  it  was  made  the  duty  of  the  secre- 
tary of  the  interior  to  ascertain  whether  the  lands  were 
swamp  and  overflowed,  and  to  furnish  a  certificate  of  the 
character  of  the  lands  to  the  state.  The  supreme  court  of 
the  United  States,  in  discussing  the  question  as  to  the  com- 
petency of  parol  proof  in  the  state  court  to  establish  the 
character  of  the  lands,  said  :  "The  grants  of  land  by  congress 
to  the  states  in  aid  of  railroads  have  generally  been  made 
with  reference  to  the  lands  through  which  the  roads  were 
to  pass  ;  and,  as  the  line  of  the  road  had  to  be  located  after 
the  grant  was  made,  it  has  been  usual,  in  the  acts  making  the 
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grant,  to  describe  them  as  alternate  sections  of  odd  numbers 
within  a  certain  limit  on  each  side  of  the  road,  when  it 
should  be  located.  This,  of  course  left  it  to  be  determined, 
by  the  location  of  the  road,  what  precise  lands  were  granted. 
So  far  as  this  uncertainty  in  the  grant  was  concerned,  it  was 
one  which  might  remain  for  a  considerable  time,  but  which 
was  capable  of  being  made  certain,  and  was  made  certain, 
by  the  location  of  the  road.  But  as  congress  could  not 
know  on  what  lands  these  grants  might  ultimately  fall,  and 
as  the  roads  passed  through  regions  where  some  of  the  lands 
had  been  sold,  (some  had  been  granted  for  other  purposes, 
and  some  had  been  reserved  for  special  uses,)  though  the  ti- 
tle remained  in  the  United  States,  these  statutes  all  con- 
tained large  exceptions  from  the  grant,  as  measured  by  the 
limits  on  each  side  of  the  road,  and  as  determined  by  the 
odd  numbers  of  the  sections  granted.  *  *  *  By  the  sec- 
ond section  of  the  act  of  1850,  it  was  made  the  duty  of  the 
secretary  of  the  interior  to  ascertain  this  fact,  ana  furnish 
the  state  with  the  evidence  of  it.  Must  the  state  lose  the 
land,  though  clearly  swamp  land,  because  that  officer  has 
neglected  to  do  this?  The  right  of  the  state  did  not  depend 
on  his  action,  but  on  the  act  of  congress,  and  though  the 
states  might  be  embarrassed  in  the  assertion  of  this  right  by 
the  delay  or  failure  of  the  secretary  to  ascertain  and  make 
out  lists  of  the  lands,  the  right  of  the  states  to  them  could 
not  be  defeated  by  that  delay.  As  that  officer  had  no  satis- 
factory evidence  under  his  control  to  enable  him  to  make 
out  these  lists,  as  is  abundantly  shown  by  the  correspond- 
ence of  the  land  department  with  the  state  officers,  he  must, 
if  he  had  attempted  it,  rely,  as  he  did  in  many  cases,  on  wit- 
nesses whose  personal  knowledge  enabled  them  to  report  as 
to  the  character  of  the  tracts  claimed  to  be  swamp  and 
overflowed.  Why  should  not  the  same  kind  of  testimony, 
subjected  to  cross-examination,  be  competent,  when  the  issue 
is  made  in  a  court  of  justice,  to  show  that  they  are  swamp 
and  overflowed,  and  so  excluded  from  the  grant,  under 
which  plaintiff  claims, — a  grant  which  was  also  a  gratuity  ? 
The  matter  to  be  shown  is  one  of  observation  and  examina- 
tion, and  whether  arising  before  the  secretary,  whose  duty  it 
was  primarily  to  decide  it,  or  before  the  court,  whose  duty  it 
became,  because  the  secretary  had  failed  to  do  it,  this  was 
clearly  the  best  evidence  to  be  had,  and  was  sufficient  for 
the  purpose.  Any  other  rule  results  in  this  :  that,  because 
the  secretary  of  the  interior  has  failed  to  discharge  his  duty 
in  certifying  these  lands  to  the  state,  they  therefore  pass  un- 
der a  ^rant  from  which  they  are  excepted  beyond  doubt ; 
and  this,  when  it  can  be  proved,  by  testimony  capable  of 
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producing  the  fullest  conviction,  that  they  were  of  the  class 
excluded  from  plaintiff*s  complaint." 

The  case  of  Wright  v.  Roseberry,  supra,  was  appealed 
from  the  supreme  court  of  the  state  of  California.  Tne  opin- 
ion was  written  by  Justice  Field,  and  all  the  authorities 
were  elaborately  reviewed.  The  result  and  conclusions  as 
stated  by  the  learned  justice  are  as  follows  :  "  The  result  of 
these  decisions  is  that  the  grant  of  1850  is  one  in/r^jr«/i, 
passing  the  title  to  the  lands  as  of  its  date,  but  requiring 
identification  of  the  lands  to  render  the  title  perfect ;  that 
the  action  of  the  secretary  in  identifying  them  is  conclusive 
against  collateral  attack  as  the  judgment  of  a  special  tribu- 
nal to  which  the  determination  of  the  matter  is  intrusted ; 
but,  when  that  officer  has  neglected  or  failed  to  make  the 
identification,  it  is  competent  for  the  grantees  of  the  state,  to 

[)revent  their  rights  from  being  defeated,  to  identify  the 
ands  in  any  other  appropriate  mode  which  will  effect  that 
object.  A  resort  to  such  mode  of  identification  would  also 
seem  to  be  permissible  where  the  secretary  declares  his  in- 
ability to  certify  the  lands  to  the  state  for  any  cause  other 
than  a  consideration  of  their  character.  *  *  *  The  court 
below  held,  and  placed  its  decision  upon  the  ground,  that 
because  the  commissioner  of  the  general  land-office  had  not 
certified  the  lands  in  controversy  to  the  state  as  swamp  and 
overflowed,  when  this  action  was  commenced  in  1870,  there 
was  no  title  in  the  state  by  the  grant  of  1850  which  could  be 
enforced,  thus  making  the  investiture  of  title  depend  upon 
the  act  of  the  commissioner  instead  of  the  act  of  congress ; 
whereas  the  certificate  of  that  officer,  when  the  previous  re- 
quirements of  the  law  have  been  complied  with,  is  only  an 
official  recognition  that  the  lands  are  of^  the  character  desig- 
nated, and  of  the  completeness  of  their  segregation.  The 
decision  is  in  conflict  with  its  previous  decisions,  and  with 
the  adjudged  cases  to  which  our  attention  has  been  called. 
*  *  *  For  the  error  in  holding  that  the  certificate  of  the 
commissioner  was  necessary  to  pass  the  title  of  the  demanded 
premises  to  the  state,  the  case  must  go  back  for  a  new  trial, 
when  the  parties  will  be  at  liberty  to  show  whether  or  not 
the  lands  in  controversy  were  in  fact  swamp  and  overflowed 
on  the  day  that  the  swamp-land  act  of  1850  took  effect."  It 
is  true,  as  claimed  by  appellant,  that  the  parties  and  facts 
were  different  in  the  above  cases  from  the  one  under  consid- 
eration, but  the  principles  therein  enunciated  cannot  be  dis- 
tinguished from  the  principles  involved  in  this  case,  either 
as  to  the  character  of  the  grant  being  one  inprcescntiy  or  the 
right  of  the  parties  to  determine  in  the  state  court  whether 
any  portion  of  the  lands  upon  which  the  right  to  collect 
taxes  is  involved  are  exempted  from  the  grant. 
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Are  the  averments  in  the  answer  sufficient  to  constitute  a 
defense  ?  and  are  they  sufficient  denials  of  the  ownership  of 
the  property  assessed  ?  Our  statute  provides  that 
the  pleadings  should  contain  a  statement  of  the  fUll'i!"*^  ®' 
facts  constitutmg  the  cause  of  action  or- defense  m 
ordinary  and  concise  language.  The  statute  also  defines  the 
several  defenses  that  may  be  interposed  in  suits  brought  for 
the  recovery  of  delinquent  taxes.  "Sec.  i  io8.  The  defend- 
ant  may  answer  *  *  *  third,  denying  all  claim,  title  or 
interest  in  the  property  assessed  at  tne  time  of  the  assess-' 
ment.'*  There  is  nothing  ambiguous  in  this  language,  and 
the  pleadings  tested  by  demurrer  should  strictly  conform  to 
this  provision  of  the  statute.  The  answer  of  the  defendant, 
**  denying  all  ownership  to  the  lands  described  in  the  fourth 
subdivision,  except  such  ownership  as  the  defendant  may 
have,  obtain  or  secure,  as  yet  unknown  and  uncertain  on  ac- 
count of  the  non-action  o\  the  government  through  its  land 
department,"  is  evasive  and  uncertain,  and  is  not  such  a  de- 
nial as  would  raise  an  issue  as  to  whether  the  property  was 
properly  assessed  to  it,  and  is  not  such  as  the  defenaant  is 

f)ermitted  by  the  statue  to  make.  The  character  of  the 
ands — as  to  whether  there  were  any  pre-emption  or  home- 
stead claims  or  mineral  lands  included  in  the  assessment — 
could  be  determined  by  observation  and  examination,  and  it 
was  the  duty  of  the  defendant  to  make  such  an  inspection  as 
to  be  able  to  set  forth,  in  the  answer,  that  the  lanas  were  of 
the  class  excluded  from  the  defendant's  grant.  The  defend- 
ant not  having  done  so,  the  demurrer  was  properly  sus- 
tained.   The  judgment  is  affirmed. 


Texas  &  Pacific  R.  Ca 
Southern  Pacific  R.  Co. 

(Louisiana  Supreme  Court,  November  i8,  1889.) 

Public  Policy — Contracts  Tending  to  Create  Monopoiies.— AH  contracts 
which  have  a  tendency  to  stifle  competition,  or  to  create  or  foster  monop- 
olies, with  a  view  to  unreasonably  increase  the  market  value  of  commodi- 
ties, are  against  public  interest,  and  contrary  to  public  policy,  and  hence 
such  contracts  can  confer  to  the  parties  thereto  no  rights  which  courts  of 
justice  can  recognize  and  enforce. 
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Competing  Railroads — What  are. — Two  railroad  comp&nies  which  have 
each  a  through  and  separate  Hne  of  communication  between  two  given 
points,  are  held  to  be  competing  companies  for  all  traffic  between  such 
jx>ints. 

Pooling  Arrangement  between  Competing  Lines— Validity! — An  arrange- 
ment by  which  two  competing  systems  of  railroads  agree  to  divide  their 
earnings  for  traffic  between  given  points,  for  which  they  were  previously 
competitors,  is  against  public  interest,  contrary  to  public  policy,  and  can- 
not be  judicially  enforced. 

Same— Enforcement  of  Illegal  Contract. — In  disposing  of  such  cases, 
courts  will  not  decree  the  nullity  of  the  contract  sought  to  be  enforced. 
They  simply  abstain  from  dealing  with  it,  or  adjudicating  any  rights  aris- 
ing thereunder,  or  giving  their  aid  for  the  division  of  results,  although 
ascertained,  between  the  parties  thereto. 

Appeal  from  Civil  District  Court,  Parish  of  Orleans. 
Hozve  &  Prentiss  for  plaintiff. 
Leozy  &  Blair  for  defendant. 

PocHE,  J. — Plaintiff's  object  is  to  enforce  specific  perform- 
ance  of  one  of  the  stipulations  contained  in  a  contract  or 
agreement  executed  by  the  two  corporations  on  the  26th  of 
November,  1881,  and  modified  or  amended  on  the 
coBtnetb*.  jg^j^  of  February,  1885.  The  agreement  was  en- 
pTrtiei!*'*  tered  into,  on  the  one  part,  by  several  railroad  com- 
panies operating  in  the  states  of  Texas  and  Louisi- 
ana, then  controlled,  and  therein  represented,  by  Collis  P. 
Huntington,  of  the  city  of  New  York ;  and,  on  the  other 
part,  by  several  similiar  corporations,  also  operating  in  Tex- 
as and  in  Louisiana,  then  under  the  control  of  Jay  Gould,  of 
the  city  of  New  York,  and  who  therein  acted  m  behalf  of 
said  companies.  The  expressed  object  of  the  contract  was 
to  adjust  certain  differences  existing  between  the  companies 
represented  by  Huntington  and  those  represented  by  (jould, 
and  to  put  an  end  to  existing  litigation  growing  out  of  such 
differences  and  difficulties.  Hence  the  mstrument  signed  by 
the  parties,  and  the  amendment  thereto  subsequently  made, 
contained  numerous  stipulations  intended  to  carry  out  the 
object  proposed,  and  all  have  apparently  been  executed,  save 
one,  which  is  the  subject-matter  of  this  controversy.  That 
feature  of  the  contract  is  in  the  following  words : 

"  (6)  Mutual  agreement  to  pool  New  Orleans  and  Galves- 
ton traffic,  and  not  to  discriminate  against  Mississippi  termini : 
"  It  is  further  mutually  agreed  that  all  unconsigned  busi- 
ness (meaning  all  business  whereof  the  route  has  not  been 
designated  in  advance)  destined  for  points  west  of  El  Paso, 
received  by  the  said  Texas  and  Pacinc  Railway  Company, 
shall  be  turned  over  to  the  Galveston,  Harrisburg  anci  San 
Antonio  Railway  Company  at  the  *  Junction,'  or  to  the  South- 
ern Pacific  Railroad  Company  at  El  Paso,  as  the  case  may 
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be ;  and  all  such  *  unconsigned  business  received  by  the 
Southern  Pacific  Companies,  and  destined  to  places  east  of 
the*  Junction '•reached  by  the  Texas  and  Pacific  Railway, 
and  its  connections,  north  of  Shreveport,  La.,  and  west  of  the 
Mississippi  river,  shall  be  delivered  to  the  Texas  and  Pacific 
Railway  Company  at  the  *  Junction,*  or  at  El  Paso,  as  the 
case  may  be.  The  gross  earnings  on  all  business  passing 
over  either  of  these  roads  between  El  Paso  or  the  *  Junction* 
and  New  Orleans  shall  be  divided  equally ;  and  the  gross 
earnings  on  all  business  passing  over  either  of  these  roads 
between  El  Paso  and  the  *  Junction*  and  Galveston  shall  be 
divided  on  the  basis  of  two-thirds  thereof  to  the  Galveston, 
Harrisburg  and  San  Antonio  Railway  Company,  and  its  con- 
nections; and  the  agents  are  to  divide,  as  nearly  as  possible, 
such  business  between  the  two  through  lines,  so  that  each 
shall  do  the  proportion  of  business  above  alloted. 

**  In  the  event  that  either  of  said  companies  of  the  one  par- 
ty, at  either  of  the  termini  herein  mentioned,  shall  be  unable, 
or  shall  neglect  or  refuse,  for  any  cause,  to  take  the  business, 
and  to  perform  the  said  services,  in  the  proportions  above 
named,  the  company  or  companies  of  the  other  party  shall  be 
at  liberty,  so  long  as  such  disability  continues,  to  take  such 
business  and  perform  said  service,  and  shall  be  entitled  to  re- 
ceive the  compensation  therefor.  The  Texas  and  Pacific 
Railway  Company,  the  Missouri  Pacific  Railway  Company, 
the  Missouri,  TKansas  and  Texas  Railway  Company,  the  St. 
Louis,  Iron  Mountain  and  Southern  Railway  Cfompany,  the 
International  and  Great  Northern  Railroad  Company,  and 
the  Galveston,  Houston  and  Henderson  Railroad  Company 
shall  severally  take  the  through  business  any  of  them  may  nave 
to  do  under  this  agreement  between  El  Paso  and  any  point  on 
the  Mississippi  river,  without  any  discrimination  as  to  rate  or 
otherwise  in  tavor  of  any  line,  road  or  transportation  compan)^, 
and  with  equal  dispatcfi ;  and  this  provision  applies  to  busi- 
ness destined  to,  or  coming  from,  any  railroad  east  of  the 
Mississippi  river. 

"  There  shall  be  no  discrimination  as  to  local  business  by 
any  of  the  roads  of  either  of  the  parties,  as  against  those  of 
the  other  party  ;  it  being  understood  that  the  term  *  through 
business,*  as  used  in  this  agreement,  applies  to  traffic  carried 
to  and  from  terminal,  common,  or  competitive  points ;  and 
any  point  upon  the  lines  of  the  railways  of  the  parties  hereto 
that  may  be  reached,  directly  or  indirectly,  by  any  railroad 
competitive  to  either  of  said  roads,  is  understood  to  be  a 
competitive  point.** 

Tne  amendment  of  February,  1885,  in  so  far  as  this  section 
of  the  contract  is  aflfected,  provides  a  different  mode  of  di- 
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vidin^  the  earnings.  It  also  extends  the  traffic  covered  by 
the  agreement  to  all  the  business  between  New  Orleans  anci 
El  Paso  on  the  one  hand,  and  Galveston  and  El  Paso  on  the 
other,  whether  the  traffic  originated  at  these  points  or  not. 
Among  other  stipulations  which  have  no  bearmg  on  the  is- 
sues herein  involved,  the  amendment  contained  the  follow- 
ing modification :  **  It  is  a  part  of  the  agreement  of  the 
parties  hereto  that,  in  consideration  of  the  premises,  the  said 
party  of  the  second  part,  and  his  associates,  and  the  compa- 
nies  on  whose  behalf  he  executed  the  said  agreement  of  No- 
vember 26th,  1 88 1,  release  the  said  party  of  the  first  part  and 
his  associates,  and  the  companies  on  whose  behalt  he  execut- 
ed such  agreement,  from  all  claims  down  to  November  ist, 
1884,  arising  under  article  6  of  said  agreement." 

Plaintiff's  demand  is  based  exclusively  on  the  section  herein 
above  transcribed,  and  embraces  three  separate  claims  grow- 
ing therefrom.  Its  object  is  to  recover  the  excess 
leludT'  ^^  earnings  realized  by  the  defendant  company 
from  the  ist  of  November,  1884,  to  March  31,  1887, 
alleged  to  amount,  as  shown  by  defendant's  reports  made 
from  month  to  month  during  that  space  of  time,  to  the  sum 
of  $330,717.78,  and  a  similar  excess,  alleged  to  amount  to 
$200,000,  from  March  31, 1887,  to  January,  1888,  during  which 
time  the  defendant  made  no  report,  the  defendant  having 
ceased  and  refused  to  further  report  or  account  after  March, 
1887;  and  it  urges  an  additional  claim,  of  $5,859.49,  for  an 
excess  of  earnings  in  its  favor  in  the  operation  of  certain  lines 
of  railroads  in  New  Mexico  and  Arizona,  thus  footing  up  the 
claim  at  the  aggregate  sum  of  $556,577.27.  And  plaintiff's 
demand  finalty  covers  such  additional  claims  growing  out  of 
the  contract  in  suit  as  may  be  discovered Vnd  ascertained  on 
trial. 

For  defense,  the  following  exceptions  were  pleaded :  "(i) 
That  the  contract  sued  upon,  being  a  railway  pool,  between 
competing  railroad  companies,  to  divide  between 
Defense.  them  their  earnings  from  competitive  traffic,  is  ille- 

gal, for  the  reason  that  it  is  injurious  to  public  interest,  and 
contrary  to  public  policy  ;  and  hence  it  cannot  be  enforced 
by  a  court  of  justice.  {2)  That  the  contract  was  forbidden  by 
the  provisions  of  the  constitution  of  the  state  of  Texas  in  force 
at  the  time  that  it  was  entered  into.  (3)  That,  if  ever  valid, 
the  contract  was  terminated  by  the  provisions  of  an  act  of  the 
congress  of  the  United  States  approved  February  4,  1887,  en- 
titled *  An  act  to  regulate  commerce,"  which  went  into  effect 
on  the  3d  of  April,  1887,  and  is  generally  known  as  the  *  In- 
tersttite  Commerce  Act.' " 

The  judgment  below  was  in  favor  of  the  defendant,  and 
plaintiff  appeals. 
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A  point  which  overshadows  the  discussion  of  all  three  of  the 
exceptions  is  made  by  plaintiff's  counsel,   who  contend  that, 
the  agreement  between  the  parties  havings  been 
sanctioned  by  a  decree  of  the  courts  in  which  the  J^Jl**!'^  *!* 
litigation  adjusted  between  the  railroad  companies  mentsdjant. 
was  pending,  it  has  now  acquired  the  force  and  ef-  i«f  litigated 
feet  of  the  thing  adjudged,  and  hence  it  cannot  be  "•"•"^ 
attacked  collaterally.     As  a  general  proposition  of  law,  the 
contention  is  unquestionably  correct,  (Rev.  Civil  Code,  art. 
3078;  Adle  V.  Prudhomme,  16  La.  Ann.  343;  Rabun  v.  Pier- 
son,  23  La.  Ann.  696 ;  Oglesby  v,  Attrill,  105  U.  S.  605  ;)  but, 
from   the   very  nature  of  the   principle,  as  shown   by  the 
authorities  cited,  it  appears  clearly  that  those  matters  only 
which  were  covered  bv  and  included  in  the  compromise  or 
agreement  are  affecteci  as  things  adjudged,  as  a  result  of  the 
adjustment,  even  when  the  same  is  subsequently  sanctioned 
or  confirmed  by  the  judgment  of  a  competent  court.     The 
rule  invoked  applies  to  matters  of  pre-existing  differences 
which  are  settlea  and  compromised,  and  not  to  agreements 
or  covenants  for  future  action  and  execution. 

Undoubtedly,  the  attempt  of  either  party  to  the  "  Gould- 
Huntington  **  agreement  to  avoid  collaterally  the  effect  of 
the  adjustment  of  any  contentious  matter,  or  of  any  litigious 
rights  involved  in  litigation  hitherto  pending,  and  which  had 
been  in  terms  settled  by' the  compromise,  would  not  have  been 
defeated  by  the  simple  application  of  the  principle  now  under 
consideration.  But  the  subject-matter  of  article  6  of  the 
agreement,  which  is  now  in  suit,  was  not  a  subject  of  con- 
tention between  the  parties,  either  as  a  difference  or  in  the 
shape  of  any  pending  litigation,  at  the  time  that  the  agree- 
ment was  entered  into.  In  fact,  it  had  no  existence  belore, 
and  was  only  brought  into  being  or  life  by  the  contract  of 
November  20,  1881  ;  and  it  had  no  reference  to  the  past,  but 
its  whole  operation  or  effect  was  intended  exclusivelv  for  the 
future.  This  was  manifestly  the  understanding  ot  all  the 
parties  at  the  time.  It  shaped  the  action  of  their  counsel, 
who  thereafter  invoked  judicial  confirmation  of  the  adjust- 
ment and  it  was  the  sole  guide  of  tne  court  when  it  rendered 
the  decree  now  set  up  as  res  adjudicata  touching  all  matters 
and  stipulations  contained  in  the  **Gould-Huntingt#n  Agree- 
ment." In  formulating  its  decree,  the  court  was  careful  to 
enumerate  in  detail  all  the  litigious  matters  which  were  in 
suit  between  the  several  railroad  companies  which  had  par- 
ticipated in  the  adjustment,  and  which  were  parties  to  litiga- 
tion then  pending  before  the  court ;  and  it  requires  no  argu- 
ment to  show  that  no  other  matters  or  stipulations  in  the 
agreement  were  in  any  way  or  degree  affected  by  the  judg- 
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ment  then  rendered.  To  clear  away  any  doubt  which  might 
thereafter  exist  or  be  suggested  as  to  the  precise  meaning, 
bearing,  intent,  and  effect  of  the  judgment  rendered,  the  court 
made  the  following  explanation  of  its  own  decree  as  part  of 
said  decree  :  **  The  aforesaid  decree  is  made  to  carry  out  the 
provisions  in  this  behalf  of  said  agreement,  dated  November 
26th,  1881,  which  is  hereby  made  a  part  of  this  decree,  and, 
by  consent  of  the  parties  and  upon  consideration  by  the  court, 
is^  hereby  ordered  and  decreed  to  be  binding  upon  each  and 
all  of  the  parties  thereto,  in  all  stipulations  and  agreements, 
as  therein  shown^  and  said  decree  does  not  otherwise  affect  or 
interfere  with  the  provisions  of  said  agreement^'  (Italics  are 
ours.)  Hence  we  conclude  and  we  hold  that  the  stipulations 
of  article  6  of  the  **  Gould-Huntington  Agreement "  have  not 
the  force  and  effect  of  the  thing  adjudged,  and  that  they  are 
lawfully  liable  to  attack  in  the  mode  and  manner  herein 
adopted  by  the  defendant  corporation.  This  conclusion  is, 
of  course,  mainly  predicated  on  the  theory,  fairly  deducible 
from  the  record  itself,  that  the  agreement,  m  its  entiretv,  does 
not  evidence  a  single  and  connected  contract,  depending  on 
all  its  parts  and  stipulations  for  a  proper  execution  as  an 
effect  flowing  from  the  unity  of  the  contract,  but  that  the 
instrument,  in  its  shape,  was  used  as  a  means  to  facilitate  the 
execution  by  two  representatives  of  numerous  obligors  and 
distinct  oblfgees  of  a  series  of  varied  and  distinct  contracts. 
As  controlling  and  representing  the  varied  interests  of  a 
cluster  of  railroad  companies,  Huntington  acted  in  behalf  of 
the  following  corporations  :  The  Southern  Pacific  Railroad 
Company  of  California,  the  Southern  Pacific  Railroad  Com- 
pany of  New  Mexico,  and  the  Southern  Pacific  Railroad 
Company  of  Arizona,  the  Galveston,  Harrisbnrg  &  San  Anto- 
nio Railway  Company,  the  Texas  &  New  Orleans  Railroad 
Company,  and  the  Louisiana  Western  Railroad  Company ; 
and  Gould,  clothed  with  corresponding  authority  from  his 
system  of  roads,  stipulated  in  behalf  and  in  the  name  of  the 
following  companies;  The  Texas  &  Pacific  Railway  Com- 
pany, the  International  &  Great  Northern  Railroad  Company, 
the  Missouri  Pacific  Railway  Company,  the  Missouri,  Kansas 
&  Texas  Railway  Company,  and  the  St.  Louis,  Iron  Mountain 
&  Southern  Railroad  Company.  In  this  connection,  the  rec- 
ord shows  to  our  entire  satisfaction  that  the  parties  them- 
selves did  not  understand  that  the  instrument  was  intended  to 
evidence  a  single  connected  contract,  as  appears  from  the  fol- 
lowing stipulation :  '*  The  foregoing  agreement  shall  be  sub- 
mitted by  the  respective  parties  thereto  to  the  several  boards 
of  directors  which  they  respectively  represent ;  and  the  same 
shall  be  accepted,  adopted,  ratified,  confirmed,  made,  and  de- 
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clared  by  said  several  boards  of  directors  to  be  the  act  and 
contract  of  their  respective  corpor:*ii'jns  so  far  as  the  same 
affects  them,  respectively/*     And  the  same  understanding  ap- 

[)ears  in  yet  bolder  relief  from  the  language  used  in  the  fol- 
owing  clause:  "It  is  understood  that  either  or  any  of  the 
said  several  railroad  companies,  parties  to  this  agreement, 
may  maintain  any  action,  either  at  law  or  in  equity,  against 
either,  any,  or  all  of  the  other  companies,  parties  to  this  agree- 
ment, to  protect  any  right  secured  by  this  agreement,  to  specif- 
ically|entorce  the  same,  or  to  recover  damages  for  the  breach  of 
any  stipulation  in  this  agreementaffecting  its  interests,  and  that 
no  objection  shall  be  had  or  taken  to  any  such  action  by  rea- 
son 01  the  non-joinder  of  parties  as  plaintiffs ;  and  all  clauses 
in  this  agreement  contained  are  to  be  so  construed  as  to  se- 
cure this  right."  The  parties  have  thus  construed  their  own 
contract,  and  have  themselves  qualified  their  agreement,  in 
a  manner  which  completely  refutes  the  argument  of  plaint- 
iff's counsel  in  the  present  case.  It  is  true  that  by  the  act  of 
incorporation  in  1884,  which  created  the  defendant  company 
in  its  present  autonomy,  all  the  corporations  which  were  then 
represented  by  Huntington,  with  the  exception  of  the  South- 
ern Pacific  Railroad  Companits  of  California,  of  Arizona,^and 
of  New  Mexico,  have  all  been  fused  into,  and  were  made 
parts  of,  the  same  system,  known  as  the  "  Southern  Pacific 
Company  ;*  but  this  does  not  alter  the  nature  and  legal  effect 
of  the  original  contract  as  executed  and  understood  by  the 
original  parties  to  the  agreement.  That  it  was  so  understood 
is  made  manifest  by  a  clause  inserted  in  the  amendment  of 
the  agreement  under  date  of  February  18,  1885,  which  stipu- 
lates, as  was  done  in  the  original  contract,  that  the  modifica- 
tions then  made  were  to  be  submitted,  for  adoption  and  rati- 
fication,  to  the  respective  boards  of  directors  of  the  companies 
represented  respectively  by  Huntington  and  by  Gould.  We 
feel,  therefore,  fully  warranted  to  treat  and  discuss  article  6, 
now  in  suit,  as  a  complete  and  independent  contract,  with  a 
sole  consideration,  which  was  the  mutual  advantage  to  be  de- 
rived therefrom  by  the  companies  to  be  affected  thereby. 
The  clause  or  contract,  as  shaped,  has  reference  to  no  other 
portion  of  the  agreement,  which  is  complete,  for  the  purposes 
originally  contemplated,  without  the  contract  contained  in  that 
clause — as  complete  as  the  contract  formulated  in  the  section 
stands,  without  any  reference  to  anjr  or  all  of  the  other  provi- 
sions of  the  agreement.  In  discussing  that  article,  we  have, 
therefore,  no  concern  with  any  of  the  concessions  made 
mutually  by  the  parties  to  the  agreement,  as  considerations 
for  other  matters  specified,  or  other  advantages  yielded  or 
obtained  by  the  parties,  respectively,  in  other  portions  of  the 
agreement. 
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482         TEXAS  &  PAC.  R.  CO.  V.  SOUTHERN  PAC.  R.  CO.      [VOL.  40 

We  shall  now  discuss  the  real  nature  and  the  legal  eflFect  of 
the  contract  evidenced  by  article  6  of  the  "  Gould- Hunting- 
ton Agreement."  It  appears  from  the  record,  in- 
Mature  Md  eluding  evidence  taken  on  the  trial  of  the  excep- 
Mi^nc*!.^'  tions,  that  the  systems  of  railroad  companies  maoe 
parties  respectively  to  the  proposed  arrangement 
had  each  a  through  and  complete  line  of  communication,  ab- 
solutely independent  of  each  other,  except  as  hereinafter 
stated,  from  El  Paso  to  Galveston,  and  from  El  Paso  to  New 
Orleans,  the  points  of  traffic  for  which  the  earnings  of  the 
contracting  parties  were  to  be  divided.  From  El  Paso  to 
New  Orleans,  the  Texas  &  Pacific,  plaintiff  herein,  had  a  con- 
tinuous line  of  communication  of  itself,  and  from  El  Paso  to 
Galveston  its  means  of  communication  were  by  its  own  line 
from  El  Paso  to  Mineola,  and  thence  by  the  International  & 
Great  Northern  Railroad  Company,  connecting  with  the 
Galveston,  Houston  &  Henderson  Railway  Company,  two  of 
the  companies  controlled  and  represented  by  Jay  Gould. 
The  communication  of  the  Southern  Pacific,  defendant  herein, 
between  El  Paso  and  Galveston,  was  by  means  of  the  Gal- 
veston, Harrisburg  &  San  Antonio  Railway  Company  and  the 
Galveston,  Houston  &  Henderson  Railway  Company  ;  and 
its  means  of  communication  between  El  Paso  and  New 
Orleans  were  through  the  lines  of  the  Galveston,  Harrisburg 
&San  Antonio,  the  Texas  &  New  Orleans,  the  Louisiana  West- 
ern, and  the  Morgan's  Louisiana  &  Texas  Railway  Companies 
— all  then  controlled  by  Huntington,  and  now  parts  of  the 
Southern  Pacific  system.  The  only  parcels  or  portions  of 
the  through  lines  between  either  of  the  three  points  of  traffic 
used  in  common  by  the  two  systems  are  a  line  of  90  miles  east 
of  El  Paso,  and  a  short  line  between  Galveston  and  Houston ; 
and  the  rights  of  the  parties  to  the  use  of  these  two  lines  were 
secured  in  the  agreement  of  November,  i88i,  in  two  separate 
and  distinct  stipulations,  outside,  and  entirely  and  safely  in- 
dependent,  of  article  6,  now  under  discussion.  There  is  no 
contention  here  as  to  the  free  exercise  of  that  right. 

Now,  as  at  certain  points,  both  in  Texas  and  in  Louisiana, 
it  appears  that  the  respective  lines  of  the  plaintiflF's  and  de- 
fendant's system  of  roads  are  very  far  apart,  there 
^^■Mt-  ^^  "^  pretension  that  they  are  parallel  roads ;  but, 
JJIJJfi^uey.  from  the  record  as  shown  by  the  foregoing  state- 
ment, it  appears  very  clearly  that  for  the  traffic  be- 
tween El  Paso  and  New  Orleans,  and  between  El  Paso  and 
Galveston,  they  were  unquestionably  competing  lines.  It 
cannot  be  doubted  that  shippers  who  desired,  without  the  ex- 
istence of  t  he  agreement  contained  in  article  6,  to  consign 
goods  either  from  El  Paso  to  New  Orleans,  or  the  reverse, 
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or  from  Galveston  to  El  Paso,  or  the  reverse,  had  the  option 
to  select  either  of  the  two  lines,  in  accordance  with  the  most 
favorable  terms  which  he  could  obtain  from  either.  He 
Avould  then  have  had  the  advantage  of  the  natural  competi- 
tion existing  between  the  two  rival  systems.  But,  under  the 
effect  of  the  arrangement  now  under  discussion,  the  shipper 
could  derive  no  advantage  as  a  result  of  his  choice  between 
the  two,  as  the  terms  would  be  the  same  with  either  or  both. 
It  is  therefore  too  clear  for  further  argument  or  illustration 
that  the  first,  the  lasting,  and  inevitable  result  of  the  agree- 
ment to  the  public  was  to  stifle  competition,  and,  as  competi- 
tion is  the  life  of  trade,  the  effect  of  the  contract  must  neces- 
sarily and  inevitably  have  been  injurious  to  public  interest, 
and  hence  it  was  contrary  to  public  policy. 

We  have  been  at  great  pains,  and  have  devoted  long  and 
tedious  labor,  to  examine  all  the  authorities,  consisting  mainly 
of  decisions  rendered  on  the  point  by  courts  of  last  resort  in 
this  country,  which  were  submitted  to  us  by  counsel  in  the 
case,  and  we  reach  the  conclusion  that  American  jurispru- 
dence  has  firmly  settled  the  doctrine  that  all  contracts  which 
have  a  palpable  tendency  to  stifle  competition,  either  in  the 
market  value  of  commoaities  or  in  the  carriage  or  transpor- 
tation of  such  commodities,  are  contrary  to  public  poncy, 
and  are  therefore  incapable  of  conferring  upon  the  parties 
thereto  any  rights  which  a  court  of  justice  can  recognize  or 
enforce.  A  reference  to  some  of  the  leading  and  most  pointed 
authorities  on  the  subject  may  not  be  out  oiplace  in  this  opin- 
ion, notwithstanding  its  already  formidable  length. 

In  the  case  of  Hooker  v.  Vandewater,  4  Denio,  349,  the 
court  had  to  consider  a  contract  between  the  proprietors  of 
several  lines  of  canal-boats,  who  had  agreed  to  es- 
tablish fixed  rates  of  freight  and  passage  for  a  cer-  "^J^*^,. 
tain  season,  and  to  divide  the  net  earnmgs  among 
themselves  according  to  fixed  rules.  The  attempt  of  one  of 
the  contracting  parties  to  enforce  the  agreement  against  a  re- 
calcitrant  member  of  the  combination  was  discountenanced. 
True,  the  contract  fell  under  the  ban  of  a  special  statute  of 
the  state  ;  but  the  court  nevertheless  took  occasion  to  sanc- 
tion the  general  principle  which  underlies  our  conclusions  ih 
this  case.  The  court  said  :  "  It  is  a  general  proposition  that 
an  agreement  to  do  an  unlawful  act  cannot  be  supported  at 
Uw — that  no  right  of  action  can  spring  out  of  an  illegal  con- 
tract ;  and  this  rule  applies,  not  only  when  the  contract  is  ex- 
pressly illegal,  but  whenever  it  is  opposed  to  public  policy, 
or  founded  on  an  immoral  consideration,  the  maxim  being  ex 
tut fi causa  non  orritur  actio'' 

In  the  case  of  Stanton  v,  Allen,  5  Denio  (N.  Y.),  434,  the 
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court  refused  its  aid  to  enforce  the  payment  of  a  promis- 
sory note  growing  out  of  transactions  predicated 
Aiieii**^*  on  a  similar  contract,  on  the  ground  that  such  a 
contract  cannot  receive  judicial  sanction.  We  cull 
the  following  language  from  that  opinion:  "Though  the 
branch  of  the  law  relating  to  public  policy  is  liable  to  be 
misunderstood  and  extended  beyond  its  proper  dimensions, 
still  it  must  not  on  that  account  be  neglected  or  disparaged. 
The  rule  that  contracts  and  agreements  are  void  when  con- 
trary to  public  policy,  when  properly  understood  and  ap- 
plied,  is  one  of  the  great  preservative  principles  of  a  state/* 
And,  referrinfif  to  the  case  herein  previously  quoted,  the  court 
said :  "  That  decision  being  conclusive  on  the  main  point  in 
the  present  case,  I  might  have  rested  upon  that  authority 
alone,  if  I  had  not  supposed  that  the  occasion  called  for  an 
opinion  as  to  the  legality  of  such  an  association  upon  the 
principles  of  the  common  law.** 

In  Ohio  an  association  of  salt  manufacturers  entered  into 
a  combination  for  the  purpose  of  selling  and  transporting 
that  commodity.  The  court  refused  its  aid  to  en- 
Ceitrmiouo  forcc  its  couditious,  saying,  among  other  things: 
ckitiirie.^'  "  ^^^  clear  tendency  of  such  an  agreement  is  to 
establish  a  monopoly,  and  to  destroy  competition 
in  trade ;  and,  for  that  reason,  on  grounds  of  public  policy, 
courts  will  not  aid  in  its  enforcement.  It  is  no  answer  to  say- 
that  competition  tn  the  salt  trade  was  not  in  fact  destroyed, 
or  that  the  price  of  the  commodity  was  not  unreasonably  ad- 
vanced. Courts  will  not  stop  to  inquire  as  to  the  degree  of 
injury  inflicted  upon  the  public.  It  is  enough  to  know  that 
the  inevitable  tendency  01  such  contracts  is  injurious  to  the 
public."     Cent.  Ohio  Salt  Co.  v,  Guthrie,  35  Ohio  St.  666. 

The  doctrine  tinds  additional  support  and  sanction  from 
the  following  authorities:   Gibbs  v.  Consolidated  Gas  Co., 
130  U.  S.  408,  25  Am.  &  Eng.  Corp.  Cas.  369,  in 
**MdItedfl*"    ^^^^^  ^^^  court  took  occasion  to  set  down  a  rule 
^  ■*    peculiarly  applicable  to  pooling  arrangements  be- 

tween  competing  railroad  companies,  which  are 
universally  recognized  and  treated  in  jurisprudence  as  guast 
public  corporations.  The  learned  chief  justice,  as  the  organ 
of  the  court,  said,  with  great  clearness  and  terseness:  "  Hence, 
while  it  is  justly  urged  that  those  rules  which  say  that  a  giv- 
en contract  is  against  public  policy  should  not  be  arbitrarily 
extended  so  as  to  interfere  with  freedom  of  contract,  *  *  * 
yet,  in  the  instance  of  business  of  such  character  that  it  pre- 
sumably cannot  be  restrained  to  any  extent  whatever  with- 
out prejudice  to  the  public  interest,  courts  decline  to  enforce 
or  sustain  contracts  imposing  such  restraint,  however  partial. 
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because  in  contravention  of  public  policy."  See,  also,  Wood- 
stock Iron  Co.  V.  Richmond  &  D.  Extension  Co.,  129  U.  S. 
644 ;  Morris  Run  Coal  Co.  v.  Barclay  Coal  Co.,  68  Pa.  St.  173 ; 
Arnot  v:  Pittston,  etc.,  Coal  Co.,  68  N.  Y.  558;  Craft  v.  Mc- 
Connoughy,  79  111.  346  ;  Morrill  v.  Boston  &  M.  R.  Co.,  55  N. 
H.  537;  Jackson  v.  McLean,  36  Fed.  Rep,  213;  Santa  Clara 
Val.  M.  &  Lumber  Co.  v,  Hayes,  i8  Pac.  Rep.  392 ;  Hamil- 
ton's note,  15  Fed.  Rep.  667. 

We  are  referred  by  plaintiff's  counsel  to  several  authorities 
which  are  quoted  as  antagonizing  the  views  which  we  have 
adopted  in  this  opinion ;  but  we  have  not  found  any  decis- 
ion emanating  from  American  courts  of  last  resort  which 
have  enforced  or  recognized  any  rights  flowing  from  a  con- 
tract which  had  a  tendency  to  stifle  competition  in  trade,  or 
in  the  business  of  common  carriers,  or  wnich  were,  for  other 
or  similar  reasons,  contrary  to  public  policy.  The  adjudi- 
cations which  have  sustained  contracts  assailed  on  similar 
grounds  are  predicated  on  facts  which  remove  each  particu- 
lar case  from  the  operation  of  the  rule,  for  the  simple  reason 
that  **  cases  must  be  judged  according  to  their  circumstances, 
and  can  only  be  rightly  judged  when  the  reason  and  grounds 
of  the  rule  are  carefully  considered."  Oregon  Steam  Navi- 
gation Co.  V.  Winsor,  20  Wall.  (U.  S.),  64,  68. 

Under  our  own  system,  the  doctrine  is  not  only  sanctioned 
by  judicial  authority,  but  it  has  been  specially  incorporated 
in  our  Code,  in  its  wide  range  of  remedies  for 
wrongs  in  enforcement  of  rights.     Article   1893  i^«w»»» 
reads :  "  An  obligation  without  a  cause,  or  with  a  3SfytoL*** 
false  or  unlawfulcause,  can  have  no  effect.**    Arti- 
cle 1895  provides:  "  The  cause  is  unlawful  when  it  is  forbid- 
den by  law,  when  it  is  contra  bonos  mores  [contrary  to  n^oral 
conduct],  or  to  public  order." 

In  the  case  of  Association  v,  Berghaus,  13  La.  Ann.  209, 
the  principle  was  formulated  thus :  "  Where  a  contract  be- 
longs to  a  class  which  is  reprobated  by  public  policy,  it  will 
be  declared  void,  although  in  that  particular  instance  no  in- 
jury to  the  public  ma}^  have  resulted." 

The  case  of  association  v,  Kock,  14  La.  Ann.  168,  involved 
an  attempt  to  judicially  enforce  one  of  the  conditions  of  an 
association  formed  by  dealers  in  bagging,  who  had  agreed 
not  to  sell  any  bagging  for  the  term  01  three  months,  without 
the  consent  of  the  majority  of  the  members,  under  a  stipu- 
lated penalty.  In  dismissing  the  action  the  court  used  the 
following  language :  **  This  is  a  case  which  ought  never  to 
have  come  before  us.  The  agreement  between  the  parties 
was  palpably  and  unequivocally  a  combination  in  restraint  of 
trade,  and  to  enhance  the  price  in  the  market  of  an  article  of 
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primary  necessity  to  cotton  planters.  Such  combinations  are 
contrary  to  public  order,  and  cannot  be  enforced  in  a  court 
of  justice/*  See,  also,  Glasscock  v.  Wells,  23  La.  Ann.  517; 
Cummings  v,  Saux,  30  La,  Ann.  207. 

Our  ruling  on  this  point  is  fortified  in  a  double  panoply, 
furnished  by  civil  as  well  as  common  law  authorities. 

Plaintiff's  counsel,  however,  make  the  point  that,  were  they 
to  concede,  for  the  sake  of  argument,  that  the  contract  sued 
on  might  be  against  public  policy,  yet  in  so  far  as 
Beftaaito  It  has  been  executed,  plaintiffs  are  entitled  to  re- 
^^M^t^  cover.  The  argument  is  predicated  mainly  on  the 
fact  that  from  month  to  month,  between  Novem- 
ber, 1884,  and  March,  1887,  the  defendant  had  executed  its 
obligation  under  the  contract  by  submitting  reports  of  its 
earnings,  by  which  it  appeared  that  it  was  indebted  to  plaint- 
iff in  the  sum  of  $350,717.78,  and  that  by  pleading  a  peremp- 
tory exception  the  defendant  admitted  an  additional  indebt- 
edness, on  the  same  basis,  of  $200,000.  A  proper  understand- 
ing of  the  considerations  which  underlie  our  conclusions, 
herein  previously  announced  affords  a  ready  answer  to  this 
contention.  The  rule  is  that  no  effect  can  be  ^iven  to  a  con- 
tract reprobated  by  law  or  contrary  to  public  policy,  and 
hence  courts  cannot  lend  their  aid  even  to  secure  an  other- 
wise fair  division  of  the  results  of  an  illegal  contract  between 
the  parties  thereto. 

In  cases  like  the  present,  in  refusing  to  enforce  the  stip- 
ulations of  a  contract  which  has  the  palpable  tendency  to 
stifle  competition,  or  to  create  or  foster  a  monopoly,  courts 
will  not  go  to  the  extent  of  decreeing  the  nullity  of  the  con- 
tract sued  on,  but  they  simply  abstain  from  dealing  with  it^ 
or  from  discussing  any  of  its  effects  as  between  the  parties. 
On  ascertaining  that  the  building  is  infected  with  the  disease 
of  illegality,  the  judge  simply  refuses  to  enter  its  portals,  and 
he  retires  without  incurring  contact  with  any  of  its  inmates, 
and  without  attempting  to  examine  into  or  to  rectify  any 
rights  or  wrongs  which  may  exist  between  the  inmates  of 
the  polluted  household.  He  leaves  them  quietly  where  they 
have  placed  themselves,  and  he  turns  a  deaf  ear  to  any  equity 
which  one  of  the  parties  may  invoke  against  the  other.  It  is 
on  this  principle  tnat  by  far  the  greater  number  of  the  de- 
cisions hereinabove  quoted  were  grounded. 

In  the»case  of  Gibbs  v.  Consolidated  Gas  Co.,  130  U.  jS.  396, 
25  Am.  &  Eng.  Corp.  Cas.  369,  the  court  refused  its  aid  to  a 
party  who  claimed  a  stipulated  commission  for  having  ne- 
gotiated a  favorable  contract  for  the  gas  company,  on  the 
ground  that  the  contract  was  illegal.  The  court  expounded 
the  general  principle  as  follows :  **  The  rule  of  law  is  of  uni- 


Digitized  by  VjOOQ IC 


VOL.  40]       POOLING  ARRANGEMENT — PUBLIC  POLICY.  487 

versal  operation  that  none  shall,  by  the  aid  of  a  court  of  jus- 
tice, obtain  the  fruits  of  an  unlawful  contract.'* 

There  is  no  conflict  between  the  law  of  that  case  and  the  le- 
gal conclusions  announced  in  the  case  of  Brooks  v.  Martin,  2 
Wall.  70,  on  which  plaintiffs  counsel  mainly  ground 
their  hopes  of  success  on  this  point.  Brooks  and  ""wkiT. 
Martin  had  formed  a  partnership  for  speculation  in  ^n^uiilSi. 
soldiers'  land- warrants,  which  had  been  forbidden 
by  an  act  of  congress.  Brooks,  who  had  the  exclusive  man- 
agement of  the  firm's  business,  acting  as  the  a^ent  of  his  co- 
partner, subsequently  bought  out  the  latter's  interest  in  the 
concern.  To  a  suit  brought  by  Martin  to  avoid  the  sale  On 
the  ground  of  fraud  on  the  part  of  Brooks,  the  illegality  of 
the  original  dealings  of  the  firm  was  pleaded ;  but  the  court 
held  that  the  illegality  of  the  original  contract  was  not  a  bar 
to  Martin's  recovery,  as  his  claim  did  not  involve  the  nature 
of  said  contract.  The  following  clear  distinction  between  a 
cause  of  action  on  the  original  contract  and  that  on  the  re- 
scission of  a  sale  tainted  with  fraud  is  a  fair  answer  to  plaint- 
iff's reliance  on  that  case :  "  We  have  no  doubt  that  the  traffic 
was  illegal.  Undoubtedly,  the  main  object  of  the  act  of  Feb- 
ruary II,  1847,  was  to  protect  the  soldier  against  improvident 
contracts  of  the  precise  character  of  those  developed  in  this 
record.  *  *  *  If  a  soldier  who  had  thus  sold  his  claim  to 
Brooks,  Field  &  Co.,  had  refused  to  perform  his  contract,  or 
10  do  any  act  which  was  necessary  to  give  them  the  full 
benefit  01  their  purchase,  no  court  would  have  compelled  him 
to  do  it,  or  given  them  any  relief  against  him.  And,  if  they 
had  by  any  such  means  got  possession  of  the  land-warrant  or 
scrip  of  a  soldier,  no  court  would  have  refused,  in  a  proper 
suit,  to  compel  them  to  deliver  up  such  land- warrant  or  scrip 
to  the  soldier ;  or  if  Brooks,  after  signing  the  article  of  part- 
nership, had  said  to  Martin,  *  I  refuse  to  proceed  with  the 
partnership,  because  the  purpose  of  it  is  illegal,*  Martin  would 
have  been  entirely  without  remedy.  If,  on  the  other  hand, 
he  had  said  to  Martin,  *  I  have  bought  one  hundred  soldiers' 
claims,  for  which  I  have  agreed  to  pay  a  certain  sum,  which 
1  require  you  to  advance  according  to  your  agreement,'  Mar- 
tin might  have  refused  to  comply  with  such  a  demand,  and 
no  court  would  have  given  either  of  his  partners  any  remedy 
for  such  refusal."  This  is  precisely  the  legal  attitude  occu- 
pied by  the  parties  in  this  controversy.  In  an  illegal  con- 
tract the  defendant  herein  had  agreed  and  covenanted  to  pay 
over  to  plaintiff  any  pool  balance  to  which  the  latter  was  en- 
titled, under  the  arrangement  to  divide  their  joint  earnings 
in  the  traffic  between  El  Paso  and  Galveston,  and  that  between 
New  Orleifes  and  El  Paso.     It  has  acknowledged  the  exist- 
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ence  of  such  a  balance;  but,  when  called. on  to  deliver  the 
same,  it  refuses,  and  sets  up  the  illegality  of  the  contract  un- 
der which  it  was  obtained.  The  answer  of  the  court  must 
be  that  plaintiff,  urging  a  claim  based  exclusively  on  an  ille- 
gal contract,  is  without  remedy. 

Having  concluded  that  the  contract  sued  on  was  illegal, 
as  contrary  to  public  policy,  we  see  no  necessity  to  discuss  the 
two  other  grounds  01  exceptions  set  up  by  the  defendant 

Judgment  affirmed. 

Validity  of  Pooling  Agreements  Between  Competing  Lines.— See  Gulf.  C. 
A  S.  F.  R.  Co.  V.  State  (Tex.),  36  Am.  &  Eng.  R.  Cas.  481 ;  and  note.  488. 

Monopoly — Whether  Contract  Tends  to  create,  Is  Question  of  Law  and 
Fact.— South  Florida  R.  Co.  v.  Rhoads  (Fla.),  37  Am.  &  Eng.  R,  Cas.  loa 


Richmond  &  Danville  R.  Co.  et  al  ^ 

V. 

Durham  &  Northern  R.  Co.  et  aL 

{North  Carolina  Supreme  Courts  December  9,  1889.) 

Connecting  Railroads— Power  to  Make  Connection — Condemnation  or 
Previous  Agreement. — The  provision  of  section  1957,  N.  Car.  Code,  that,  if 
railroad  companies  cannot  agree  as  to  the  manner  of  connecting  their  lines, 
commissioners  shall  determine  "the  points  and  manner"  of  the  physical 
connection  which  is  sought  to  be  made,  the  connection  of  two  lines  is 
wrongful  if  made  without  previous  agreement  or  condemnation ;  and  the 
company  making  the  connection  cannot  justify  it  under  a  statute  which 
permits  an  entry  upon  lands  for  the  purpose  of  "constructing  "  a  railroad, 
and  bars  recovery  after  the  lapse  of  two  years. 

Same — Parol  License — Valuable  Improvements — Revocationt — Where  a 
railroad  company  gives  a  parol  permission  to  another  company  to  enter  its 
right  of  way  to  connect  the  tracks  of  the  two  companies,  only  a  license  is 
granted,  wnich  may  be  revoked  at  pleasure,  although  valuable  improve- 
ments have  been  made  on  the  faith  of  it. 

Appeal  from  Superior  Court,  Vance  County. 

The  Oxford  &  Henderson  Railroad  Company  was  char- 
tered on  the  23d  day  of  March,  1871.  In  the  month  of  Au- 
gust  1 88 1,  it  completed  its  track  to  a  point  in  the  town  of 
Henderson  designated  as  "A"  in  the  diagranii,  within  a  few 
feet  of  the  right  of  way  of  the  Raleigh  &  Gaston  Railroad 
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Company,  and  near  which  it  erected  a  small  depot.  From 
the  point,  A,  to  the  passenger  depot  of  the  Raleign  &  Gaston 

Railroad  Company  the  distance  is  about feet.     For  the 

purpose  of  making  a  physical  connection  with  this  latter 
road,  the  Oxford  &  Henderson  Railroad  Company,  in  1881, 
through  its  lessee,  A.  H.  A.  Williams,  entered  upon  the  right 
of  way  of  the  Raleigh  &  Gaston  Railroad  Company,  and  was 
proceeding  to  lay  its  track  longitudinally  on  the  said  right 
of  way,  in  the  direction  of  the  latter's  passenger  depot,  when 
it  was  met  by  an  opposing  force  of  the  Raleigh  &  Gaston 
Railroad  Company,  which  was  building  a  track  from  the 
latter's  passenger  depot  in  the  direction  of  the  point,  A. 
The  Raleigh  &  Gaston  Railroad  Company  forbade  the  lessee, 
Williams,  from  entering  or  further  trespassing,  as  it  alleged, 
upon  its  right  of  way.  A  breach  of  the  peace  between  the 
opposing. forces  being  imminent,  warrants  were  issued  at  the 
instance  of  the  Raleigh  &  Gaston  Railroad  Company  against 
Williams  and  some  of  his  employes,  under  which  they  were 
arrested  and  bound  over  to  court.  The  said  lessee  was  not 
enjoined  against  further  proceeding  with  his  track,  but  de- 
sisted, he  says,  in  order  to  prevent  bloodshed  and  the  loss  of 
life.  That  when  the  work  was  thus  interrupted  the  said 
lessee  had  extended  the  track  on  the  said  right  of  way  to  a 

point  marked  **  B  "  on  the  diagram,  some feet  from  the 

point  A,  and  it  is  alleged  that  it  continued  in  possession  of 
the  same  until  the  present  time.  It  does  not  distmctly  appear 
to  what  extent  this  track  was  used,  but  it  was  never  removed, 
and  appears  to  have  been  in  the  possession  and  under  the 
control  of  the  said  lessee.  In  1884  the  lessee,  Williams, 
extended  his  track  along  said  right  of  way  to  the  point,  C, 
in  the  diagram,  where  it  was  joined  to  "a  short  spur  track 
of  the  Raleigh  &  Gaston  Railroad  Company,  which  led  to 
the  latter's  depot,  and  the  whole  extension  from  A  to  the 
said  depot  has  been  used  ever  since  by  the  Oxford  &  Hen- 
derson road,  both  under  the  lessee,  Williams,  and  his  lessee, 
the  Richmond  &  Danville  Railroad  Company.  This  exten- 
sion of  the  track  from  B  to  C  and  the  use  of  the  track  from 
C  to  the  depot,  was  made  and  permitted  under  a  parol  agree- 
ment, the.  terms  of  which  are  seriously  disputed  by  the 
contending  parties. 

The  Oxford  &  Henderson  Company  on  this  point  alleges 
that  subsequent  to  the  extension  01  the  track  to  B,  "the  Ral- 
eigh &  Gaston  Company  (in  1884),  finding  that  it  suffered  much 
delay  to  its  trains  in  stopping  to  transfer  freight  to  the  Oxford 
&  Henderson  Railroad  Company,  suggested  to  James  A. 
White  (the  superintendent)  that  he  could  extend  his  track  a 
short  distance  further,  so  five  or. six  cars  could  be  left  along- 
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side  it  by  the  Raleigh  &  Gaston  Railroad  Company.  Thus 
transfer  of  heavy  goods  could  be  easily  facilitated ;  and 
complainants  are  informed  and  believe  that  the  said  extension 
was  made  to  the  point  marked  *C*  by  the  Oxford  &  Hender- 
son Railroad  Company  under  this  suggestion,  and  with  the 
acquiescence  of  the  Raleigh  &  Gaston  Railroad  Company. 
That,  subsequent  to  this,  John  C.  Winder  (general  manager) 
suggested  and  proposed  to  said  White,  as  plaintiffs  are  in- 
formed and  believe,  that  if  the  Oxford  &  Henderson  Railroad 
Company  would  agree  to  receive  the  cars  of  the  Raleigh  & 
Gaston  Company  on  its  track  without  transfer  of  freight, 
and  would  not  require  the  Raleigh  &  Gaston  Company  to 
stop  its  passenger  trains  at  the  depot  of  the  Oxford  &  Hen- 
derson Railroad  Company,  as  said  company  had  a  right  to 
require  under  the  statutes  of  the  state,  that  the  Raleigh  & 
Gaston  Railroad  Company  would  consent  that  the  Oxford  & 
Henderson  Company  would  makea physical  connection  with 
itg  track  near  the  Raleigh  &  Gaston  Railroad  depot,  by  join- 
ing the  Oxford  &  Henderson  extension  track  to  a  short  spur 
track  which  the  Raleigh  &  Gaston  Railroad  Cohipany  had 
put  in  at  that  point,  and  this  proposition  was  accepted  and 
agreed  to  by  tne  Oxford  &  Henderson  Railroad  Company, 
and  the  track  was  accordingly  again  extended  and  connected 
with  the  said  spur  track,  and  the  physical  junction  of  the 
two  tracks  completed." 

The  contention  of  the  Raleigh  &  Gaston  Company  on  this 
question  is  thus  set  out  in  its  answer:  "That  in  the  spring 
of  1884  the  said  Williams,  lessee  of  the  Oxford  &  Henderson 
road,  was  allowed  to  extend  his  track  over  this  land,  and  to 
make  a  physical  connection  with  the  track  of  the  Raleihej- 
&  Gaston  road,  upon  the  express  condition,  stipulation  and 
agreement  that  the  entire  track  laid  by  him  on  the  right  of 
way  of  the  Raleigh  &  Gaston  road  should  be  taken  up,  the 
connection  severed,  and  the  right  of  way  restored,  when- 
ever the  Raleigh  &  Gaston  Company  should  require  this  to 
be  done,  and  that  the  said  Williams  expressly  agreed  to  those 
provisions,  and  the  track  was  accordingly  extended,  and  the 
connection  made,  the  Raleigh  &  Gaston  Company  making  no 
charge  for  the  same.*' 

The  plaintiffs  allege  that  the  Raleigh  &  Gaston  Company 
has  threatened  to  tear  up  the  whole  of  said  track,  by  which 
they  will  be  irreparably  damaged,  and  they  pray  for  a  per- 
petual injunction.  The  alleged  threat  is  contained  in  the 
following  letter  from  J.  C.  Winder,  the  general  manager  of 
the  Raleigh  &  Gaston,  to  W.  H.  Greene,  general  superin- 
tendent of  the  Richmond  &  Danville:  "Dear  Sir:  I  had 
hoped  before  this  that  you  would  have  removed  your  track, 
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now  upon  the  right  of  way  of  the  Raleigh  &  Gaston  Rail- 
road at  Henderson,  which  1  notified  you  some  days  a^o  had 
been  condemned  by  the  Durham  &  Northern  Railroad  Com- 
pany for  its  use.  As  nothing  has  yet  been  done  towards  the 
removal  of  your  track,  I  write  now  to  say  that,  as  the  right 
of  way  is  absolutely  necessary  for  our  use,  if  your  track  is 
not  removed  within  the  next  ten  days  I  will  take  it  up  and 
place  your  ties  and  rails  at  as  convenient  a  place  for  you  as  it 
IS  possible  for  me  to  do."  The  Durham  &  Northern  Com- 
pany mentioned  in  the  foregoing  letter  has  had  the  right  of 
way  of  the  Raleigh  &  Gaston,  over  which  the  track  of  the 

{)laintiflF  is  laid,  condemned  to  its  use  as  a  part  of  its  main 
ine.  No  notice  of  the  proceedings  was  served  on  the  plaint- 
iffs, and  they  allege  that  they  were  collusive  and  void.  The 
plaintiffs  claim  the  right  of  way  in  question:  "(i)  By  a  con- 
tinued possession  for  more  than  two  years  after  the  road  had 
been  *  located,'  which  is  the  provision  of  the  Western  North 
Carolina  Railroad  charter,  or  two  years  after  the  road  was 
'  finished,'  which  is  the  provision  of  the  North  Carolina  Rail- 
road charter;  because  the  Oxford  &  Henderson  road  has  the 
same  privileges  or  immunities  possessed  or  enjoyed  by  any 
other  railroad  in  this  state.  (2)  The  plaintiff  also  claims  the 
right  to  build  this  track  *to  join  or  unite'  with  the  Raleigh  & 
Gaston  track.  (3)  The  plaintiff  also  claims  by  estoppel 
against  the  defendants,  who  acquiesced  in  the  possession,  and 
gave  consent  to  continue  the  track  for  its  convenience  and 
advantage. 

There  were  many  affidavits  read  on  both  sides,  which  were 
more  or  less  conflicting,  especially  as  to  whether  the  exten- 
sion of  the  track  was  permitted  upon  an  agreement  that  it 
should  be  removed  upon  the  request  of  the  Raleigh  &  Gas- 
ton Company.  As  the  court  has  found  it  unnecessary  to  pass 
upon  the  affidavits,  they  are  not  essential  to  a  proper  under- 
standing of  the  opinion.  His  honor  below  e^rantea  a  restrain- 
ing order,  and  it  is  from  this  order  that  the  defendants  appeal. 

Batchelor  &  Devereux  and  /.  W.  Hinsdale  for  appellants. 

D,  Schenck,  Busbee  &  Busbeey  and  Graham  &  Winston  for  ap- 
pellees. 

Shepherd,  J. — The  first  two  grounds  upon  which  the  plaint- 
iffs base  their  right  to  the  location  in  question  are,  to  use  their 
own  language,  as  follows:  "(i)  By  a  continued  possession  of 
more  than  two  years  after  the  road  had  been  *  located,*  which 
is  the  provision  of  the  Western  North  Carolina  Railroad 
charter,  or  two  years  after  the  road  was  *  finished,*  which  is 
the  provision  of  the  North  Carolina  Railroad  charter ;  because 
the  Oxford  &  Henderson  road  has  the  same  privileges  or  im- 
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munities  possessed  or  enjoyed  by  any  other  railroad  in  this 
state.  (2)  The  plaintiffs  also  claim  the  right  to  build  this  track 
*  tojoin  or  unite*  with  the  Raleigh  &  Gaston  Railroad  track/* 
The  Oxford  &  Henderson  Railroad  Company  was  char- 
tered by  the  general  assembly  of  1870-71.  Its  charter  gave  it 
the  power  "  to  have  land  condemned  for  right  of 
uiii^taiioiit.  ^'^^y  according  to  existing  laws.**  Under  the  exist- 
ing laws  there  was  no  such  statute  of  limitations  as 
is  relied  upon  by  the  plaintiffs.  They  must  therefore,  in  order 
to  sustain  their  contention,  connect  themselves  with  the  char- 
ters of  the  Western  North  Carolina  and  the  North  Carolina 
Railroad  Companies.  These  charters  confer  upon  the  said 
companies  the  right  to  enter  upon  any  land  "for  the  purpose 
of  constructing  **  their  roads ;  "  and  ii  for  want  of  agreement 
as  to  the  value  thereof,  or  for  any  other  cause,  the  same  can- 
not be  purchased  from  the  owner  or  owners,  the  same  may 
be  taken  at  a  valuation  to  be  made  by  five  commissioners,'* 
etc.  If  there  be  no  agreement  or  purchase,  there  shall  be  a 
presumption  of  a  grant  of  an  easement^  "and,  in  case  the 
owner  or  owners  *  *  *  shall  not  apply  within  two  years 
next  after**  the  road  is  "  finished  **  over  his  or  their  lands,  or  in 
the  case  of  the  Western  North  Carolina  Road  within  two 
years  after  the  road  has  been  **  located,**  then  the  owner  or 
owners  **  shall  be  forever  barred  from  recovering  said  land, 
or  having  any  assessment  or  compensation  therefor.  *  In  order 
to  avail  themselves  of  this  limitation,  the  plaintiffs  rely  upon 
an  amendment  to  the  charter  of  the  Oxford  &  Henderson 
Railroad  Company,  (chap.  188,  Acts  1879,)  which  provides 
that  it  "  shall  have  all  the  powers  and  enjoy  all  the  privileges 
and  immunities  possessed  or  enjoyed  by  any  other  railroad  in 
the  state.**  These  amendatory  words,  standing  alone,  would 
undoubtedly  be  sufficient  to  serve  this  purpose,  but  the  act 
further  provides  that  "  this  act  shall  not  apply  to  Henderson 
township.**  The  scene  of  this  controversy  being  in  Hender- 
son township,  it  must  follow  that  the  statute  of  limitations  in 
question  has  no  application  to  this  case. 

Conceding,  however,  that  the  two  years'  limitation  applies 
to  this  controversy,  and  that  entries  for  the  purpose  of  con- 
structing a  railroad  mav  be  made  before  the  insti- 
BUhttoeMUr  tution  of  proceedings  for  condemnation,  we  will 
w^VuhoVt'  ^"^^^^^  whether  the  above  mentioned  charters  or 
^VdwoBv"  ^^^  general  laws  authorize  an  entry  upon  the  right 
tion.  of  way  of  another  railroad,  where  there  have  been 

no  such  proceedings,  and  where  the  sole  object  of 
such  entry  is  to  make  a  physical  connection  with  such  road. 
It  is  well  settled  in  this  state  that  the  right  of  way  of  one  road 
may  be  appropriated  in  part  to  the  use*  of  another.     North 
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^  Carolina  R.  Co.  v.  Central  Carolina  R.  Co.,  83  N.  Car.  489. 

'  We  think  that  whenever  there  is  a  right  to  enter  upon  the 
lands  of  a  private  person,  before  condemnation  proceedings, 
for  the  construction  of  a  road,  a  like  right  may  be  exercised 
upon  that  part  of  a  right  of  way  which  is  not  in  actual  use  ; 
subject,  however,  to  the  restrainmg  power  of  the  court,  which 
will  determine  whether  such  right  of  way  is  necessary,  and 
should  be  thus  appropriated.  When  land  is  taken  for  the 
purpose  of  constructing  a  railroad,  all  that  the  commissioners, 
in  condemnation  proceedings,  are  required  to  do  is  to  fix  the 
amount  of  compensation  which  should  be  made  to  the  owner. 
But  where  land  is  taken  under  §  1957,  par.  6,  Code,  the  com- 
missioners are  not  only  to  fix  the  amount  of  compensation, 
but  they  must  determine,  in  the  event  of  disagreement,  *'  the 
points  and  manner"  of  the  physical  connection  which  is  sought 
to  be  made.  This  distinction  finds  support  in  Carolina  Cent. 
R.  Co.  V,  Love,  81  N.  Car.  434.  We  are  of  the  opinion  that 
the  settlement  of  these  important  questions  is  a  condition  prec- 
edent to  the  right  of  entry.  To  hold  otherwise  would  en- 
courage the  very  troubles  of  which  this  case  furnished  such 
a  signal  example.  It  could  never  have  been  intended  that  the 
depots  and  side  tracks  of  a  railroad  company  should  be  sub- 
jected to  the  invasion  of  another  road,  which  could  run  its 
track  according  to  its  own  will  or  caprice,  and  seriously  in- 
terfere with  the  transaction  of  its  business,  as  well  as  the  con- 
venience of  the  public.  We  think  that  the  above  section  of 
the  Code  was  enacted  for  the  very  purpose  of  avoiding  such 
unseemly  conflicts,  and  that  the  best  interest  of  all  concerned 
will  be  subserved  by  requiring  a  strict  adherence  to  its  pro- 
visions. 

It  may  be  argued  that  such  harmful  results  may  be  pre- 
vented by  injunction.  This  is  open  to  the  objection  that  much 
injury  may  be  done,  and  even  the  peace  of  the  state  may  be 
violated,  (as  was  apprehended  in  the  present  case,)  before  this 
remedy  could  be  obtained.  It  may  also  be  observed  that,  if 
the  court  is  to  determine  the  location  upon  injunction  pro- 
ceedings, it  would  be  practically  abrogating  the  statutory 
tribunal  of  "  three  disinterested  and  competent  freeholders,*' 
which  has  been  instituted  for  the  very  purpose  of  settling  such 
disputed  question.  We  are  not  unmindful  of  the  case  of 
North  Carolina  R.  Co.  v,  Carolina  Central  R.  Co.,  83  N.  Car. 
489.  In  that  case,  proceedings  for  condemnation  had  been  in- 
stituted before  entry,  but,  before  the  clerk  of  the  court  had 
acted,  the  defendant  entered  and  commenced  to  work.  The 
plaintiflfs  sought  to  enjoin  the  defendants,  and  the  judge  found 
all  the  facts  necessary  for  the  court  to  see  that  the  plaintiffs 
had  no  equity.    The  clerk  afterwards  appointed  commission- 
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ers,  from  which  action  the  plaintiff  appealed,  and  both  appeals 
seem  to  have  been  heard  together  in  this  court.  By  reference 
to  the  opinion,  it  will  appear  that  some  stress  was  laid  upon 
the  pendency  of  the  proceedings  for  condemnation,  and  it  is 
suggested  that  they  might  be  a  barrier  to  the  prosecution  of 
the  suit  for  injunction.  It  is  also  suggested  that  the  facts  did' 
not  present  a  case  of  irreparable  damage.  The  opinion  then 
discusses  the  merits  of  the  controversy,  so  far  as  they  could 
be  properly  considered  at  that  **  preliminary  stage  of  the  case/' 
stating  that  "  the  main,  if  not  the  only,  important  questions" 
argued  were  fvhether  the  defendant  had  "  a  right  to  proceed 
for  the  condemnation  of  lands  for  its  use,"  or  whether  its 
power  for  that  purpose  had  been  exhausted,  and  whether  the 
right  of  way  *'  was  liable  under  the  law  of  eminent  domain  to 
be  taken  for  the  use  of  the  defendant  company.**  The  court 
then  proceeded  to  discuss  these  questions;  and  the  point, 
whether  the  land  was  subject  to  entry  before  any  proceedings 
whatever  were  commenced,  for  the  purpose  of  making  a 
physical  connection,  was  not  directly  passed  upon,  nor  does 
it  seem  that  the  attention  of  the  court  was  directed  to  the  sec- 
tion of  the  Code  now  under  consideration.  We  cannot  there- 
fore, regard  that  decision  as  authority  upon  the  particular 
question  here  presented.  In  the  present  case  the  Oxford  & 
Henderson  Railroad  Company  alleges  that  it  had  completed 
its  track  from  Oxford  to  Henderson,  to  the  point  marked  *'  A  " 
in  the  diagram,  (which  was  within  a  few  feet  of  the  right  of 
way  of  the  Raleigh  &  Gaston  Railroad,)  and  **  that,  while  pre- 
paring to  extend  its  track  over  said  strip  of  land,  (the  said 
right  of  way,)  to  a  point  on  the  Raleigh  &  Gaston  Railroad 
track,  in  order  to  make  an  intersection  and  junction  there- 
with, ^s  it  was  allowed  to  do- by  the  statute  laws  of  North  Car- 
olina, it  was  forbidden  to  proceed  any  further  by  the  officers 
of  the  Raleigh  &  Gaston  Railroad  Company.*'  It  thus  plainly 
appears  that  the  use  of  the  land  was  not  required  for  the  com- 
pletion of  the  road  to  the  terminus,  Henderson,  but  to  make 
a  connection  under  §  1957  of  the  Code.  This  is  the  avowed 
purpose  of  the  entry,  and,  as  there  was  no  agreement  or  con- 
demnation proceedings,  it  was  unlawful,  and  the  possession 
under  such  an  entry  would  not  be  protected  by  the  limitations 
of  the  charters  mentioned,  even  it  such  charters  were  plainly 
applicable  to  this  case.  Thus  have  we  discussed  this  branch 
of  the  plaintiffs*  contention  in  every  aspect  presented  by  them, 
and  our  conclusion  is  that  the  Oxford  &  Henderson  Railroad 
Company  and  its  lessee,  the  Richtnond  &  Danville  Railroad 
Company,  have  no  title  to  the  location  in  question  by  reason 
of  their  entry  and  alleged  adverse  possession. 

We  will  now  consider  the  third  ground  relied  upon  by  the 


Digitized  by  VjOOQ IC 


VOL.  40]      CONNECTING  RAILROADS — PAROL  LICENSE.  495 

plaintiffs,  which  they  say,  in  their  brief,  is  **  the  safest  basis" 
upon  which  "  to  ground  its  equity  for  an  injunc- 
tion." "  (3)  The  plaintiffs  also  claim  hy  estoppel  ^^^Jl**"  *" 
iigainst  the  defendants,  who  acquiesced  m  the  pos- 
session, and  gave  consent  to  continue  the  track  for  its  conven- 
ience and  advantage."  As  we  propose  to  base  our  decision 
upon  the  admitted  facts,  we  will  exclude  from  our  considera- 
tion the  contention  of  the  defendants  that  the  track  was  ex- 
tended from  the  point,  B,  to  C,  under  an  agreement  that  it 
was  to  be  removed  at  the  request  of  the  Raleigh  &  Gastpn 
Railroad  Company.  We  then  have  the  following  case :  The 
Oxford  &  Henderson  Railroad  Company,  under  a  parol  agree- . 
ment,  extended  its  track  in  1884  to  the  point,  C.  The  Raleigh 
&  Graston  Railroad  Company  has  notified  it  to  remove  the 
same,  and,  the  plaintiffs  having  failed  to  comply  with  this  re- 
quest, the  said  Raleigh  &  Gaston  Railroad  Company  is  about 
to  take  up  the  said  track,  and  place  **  the  ties  and  rails  at  as 
-convenient  a  place  [for  the  plaintiffs]  as  it  is  possible  for  it  to 
do."  This  is  the  threatened  injury  complained  of.  There  is 
no  pretense  that  there  was  any  agreement  to  grant  an  ease- 
Tuent,  and  the  most  that  can  be  said  is  that  the  extension  was 
made  under  a  parol  license,  and  that  valuable  improvements 
have  been  made.  The  plaintiffs  rely  chiefly  upon  the  case  of 
Railroad  Co.  v.  Battle,  66  N.  C.  540.  That  case  was  materi- 
ally  different  from  ours.  The  defendant,  Battle,  had  executed 
to  the  plaintiff  a  writing  which  the  court  said  could  be  spe- 
cifically enforced  so  as  to  create  an  easement.  It  was  **  not 
Xsays  the  opinion]  a  mere  license.  It  was  ^iven  for  a  valuable 
consideration,  and  was  coupled  with  an  mterest.  It  is  true 
that  at  law  no  easement,  passed  to  the  company,  for  an  ease- 
ment in  land  can  be  created  only  under  seal.  But  the  writing 
by  which  the  defendant  charged  himself  was  binding,  within 
the  statute  of  frauds.  It  was  a  contract  which,  as  has  here- 
tofore been  said,  this  court  would  specifically  enforce."  In 
these  few  words  we  find  the  ratio  decidendi  of  the  case.  The 
case  of  Rerick  v,  Kern,  14  S.  &  R.  (Pa.),  267,  cited  in  the 
opinion  in  Battle's  Case,  is  froin  Pennsylvania,  where  the  doc- 
trine of  part  performance  obtains,  and  is  not  good  authority 
here,  where  that  doctrine  has  long  since  been  repudiated. 
The  quotation  from  that  case  was  unnecessary,  and  the  prin- 
<:iples  there  enunciated,  as  to  the  binding  effect  of  an  executed 
parol  license,  are  unquestionably  opposed  to  the  decisions  of 
this  court,  as  well  as  the  g;eneral  current  of  authority.  The 
<loctrine  of  the  early  cases,  which  converted  an  executed 
license  into  an  easement,  is  now  generally  discarded,  as  being 
in  the  teeth  of  the  statute  of  frauds.  The  cases  of  Ricker  v. 
Kelly,  I  Me,  117,  and  Clement  v,  Durgin,  5  Me.  9,  cited  by 
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defendants'  counsel,  have  now  little  following ;  and  the  case 
of  Reiick  v,  Kern,  14  S.  &  R.  (Pa.),  267,  also  relied  on,  which 
was  an  action  at  law  for  damages  in  favor  of  the  licensee,  is 
followed  in  but  few  states.  Houg^htaling  v.  Houghtaline,  5 
Barb.  (N.  Y.),  383 ;  Jamieson  i\  ^lillemann,  3  Duer.  (N.  1 .), 
255  ;  Washb.  Easem.  24.  A  simple  reference  to  some  of  the 
more  important  cases,  in  support  of  the  views  herein  expressed, 
will  sufhce.  Cook  t'.  Stearns,  11  Mass.  533;  Mumford  v. 
Whitney,  15  Wend.  (N.  Y.).  380;  Wolfe  v.  Frost,  4  Sandf.  Ch. 
(N.  Y.),  72  ;  Foot  X'.  Northampton  Co.,  23  Conn.  214;  Bridges 
V,  Purcell,  I  Dev.  &  B.  (N.  Car.),  492  ;  Hazelton  v.  Putnam,  3 
Pin.  (Wis.),  107;  Woodward  v.  Seely,  11  111.  157;  Wood  z\ 
Leadbitter,  13  Mees.  &  W.  838;  Wiseman  z^.  Lucksinger,  84 

N.  Y.31. 

In  cases  where  the  license  is  connected,  with  a  valid  grant, 
as  of  chattels  or  fixtures,  upon  the  land  of  the  licensor,  sus- 
ceptible of  being  removed,  it  is  subsidiary  to  the  right  of 
property,  and  irrevocable  to  the  extent  necessary  to  protect 
,  the  licensee,  and  save  to  him  the  right  of  entry  ;  the  right  of 
possession  following  the  right  of  property.  Nettleton  v,  Sikes, 
8  Mete.  (Mass.V  34;  Heatn  v.  Ranaall,  4  Cush.  (Mass.),  195  ; 
Wood  V.  Leadoitter,  supra.  But,  where  it  is  sought  to  couple 
a  license,  a  parol  grant  of  an  interest  in  the  realty,  the  at- 
tempted grant  being  void,  the  transaction  remains  a  mere 
license.  Wood  v.  Leadbitter,  supra ;  Johnson  v.  Skillman,  29 
Minn.  95.  The  following  words  from  Wood  v,  Leadbitter, 
supra,  cited,  in  Battle's  Case,  declare,  we  think,  the  true  prin- 
ciple: "  But  where  there  is  a  license  l3y  parol,  coupled  with  a 
parol  grant,  or  pretended  grant,  of  something  which  is  incap- 
able oibeing  granted  otherwise  than  by  deed,  there  the  license 
is  a  mere  license.  It  is  not  an  incident  to  a  valid  grant,  and 
it  is  therefore  revocable.  The  same  rule  prevails  in  courts 
of  equity,  with  this  difference ;  that  whereas  the  courts  of  law 
require  the  grant  to  which  the  license  is  incident  to  be  one 
valid  at  law,  a  court  of  equity  only  requires  that  it  shall  be 
one  that  is  regarded  as  a  valid  grant  in  that  court."  In  our 
case  there  is,  as  we  have  said,  no  attempt  to  grant  an  ease- 
ment, and  the  question  is  whether  a  parol  license  which  has 
been  acted  upon,  and  the  enjoyment  of  which  necessarily  in- 
volves  expenditure  in  the  way  of  improvements,  can  be  re- 
voked at  the  will  of  the  licensor.  This  is  expressly  decided 
in  the  affirmative  in  Kivett  v.  McKeithan,  90  N.  Car.  106.    The 

Elaintiff  in  that  case,  with  the  verbal  consent  of  the  defendant, 
uilt  his  mill-dam  on  the  defendant's  land.     After  the  mill  had  . 
been  in  operation  for  several  years,  the  defendant  revoked 
the  license,  and  notified  the  plaintifif  to  remove  the  dam,  which 
he  declined  to  do,  and  the  defendant  himself  tore  it  down. 
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The  plaintiff  sued  him  for  the  alleged  trespass,  and  relied  upon 
the  license,  and  the  fact  that  in  pursuance  thereof  he  had  built 
his  mill-dam  and  expended  money.  The  court,  however,  held 
that  a  parol  license  relating  to  land,  whether  voluntary  or 
supported  by  a  valuable  consideration,  may  be  revoked  by 
the  owner  without  incurring  liability  in  damages.  In  speak- 
ing of  the  doctrine  of  equitable  estoppel,  which  is  invoked  in 
this  case,  the  court  says :  "  In  answer  to  a  suggestion  of  bad 
faith  in  the  defendant  in  inviting  the  expenditure,  and  then 
depriving  the  plaintiff  of  its  fruits,  we  must  say  :  All  this  is 
done  with  full  knowledge  of  the  law,  that  the  permission  may 
be  recalled,  and  it  is  the  plaintiff's  folly,  and  the  result  of  mis- 
placed confidence  in  its  continuance,  for  which  the  law  makes 
no  provision.  The  plaintiff  could  have  guarded  against  the 
loss  by  purchasing  and  taking  a  conveyance  of  the  easement 
from  the  defendant,  or,  if  this  could  not  be  done,  by  pursuing 
the  remedy  pointed  out  in  the  statute.  Code,  §  1849,  *  For 
the  Condemnation  and  Appropriation  of  Lands/  " 

It  is  needless  for  us  to  cite  and  review  the  many  conflicting 
decisions  upon  the  subject  in  other  states,  as  this  court  has 
emphatically  put  at  rest,  with  us  at  least,  all  doubt  upon  the 
question.  As  the  doctrine  is  so  well  stated  in  Kivett  v,  Mc- 
Keithan,  supra^  and  McCracken  v.  McCracken,  88  N.  Car.  272, 
we  think  it  proper,  in  view  of  the  importance  of  tnis  case,  to 
reproduce  a  part  of  the  language  of  the  opinions  in  those 
cases.  In  Kivett's  Case  the  late  chief  justice  says :  **  The 
cases  in  which  it  has  been  held  that  a  license  acted  on  and 
expenditures  made  upon  the  faith  of  its  continuance,  when 
founded  on  a  valuable  consideration,  vests  an  interest  beyond 
the  power  of  revocation,  at  the  will  of  the  owner  who  gives 
it,  proceed  upon  the  same  considerations  and  reasoning  which 
support  the  doctrine  of  part  performance,  and  these  are  that 
the  statute  will  not  countenance  an  attempted  fraud,  and  ren- 
der it  successful.  Many  of  them  will  be  found  collected  in 
the  notes  of  the  learned  and  discriminating  editor  of  the 
American  Decisions  appended  to  Ricker  v.  Kelly,  vol.  10,  p. 
40;  Rerickz/.  Kern,  vol.  16,  p.  501 ;  and  Mumforaz/.  Whitney, 
vol.  30,  p.  71.  But  the  subject  of  a  parol  contract,  under  which 
improvements  in  good  faith  have  been  put  upon  land,  and  the 
relative  resultant  interests  and  rights  to  and  between  the 
parties  to  it,  has  been  so  fully  considered  in  the  recent  case 
of  McCracken  v.  McCracken,  88  N.  Car.  272,  that  little  re- 
mains but  to  announce  the  conclusion  there  arrived  at.  The 
court  there  used  this  language  (Ruffin,  J.:)  *  If  we  consider 
the  contract  as  a  license  between  the  parties — as  a  license 
given  to  the  plaintiff  to  enter  upon  the  land,  and  erect  and 
enjoy  the  improvements — we  cannot  perceive  that  it  in  the 

40  A.  &  E.  R.  Cas. — 32 
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least  serves  to  help  his  case.  If  purelv  a  license,  it  excused, 
it  is  true,  his  entry  upon  the  land,  wnich  otherwise  would 
have  been  a  trespass.  But  it  was  still  revocable,  and  its  con- 
tinuance entirely  dependent  upon  the  will  of  the  owner.  If 
intended  to  pass  a  more  permanent  and  continuing  right  in 
the  land,  whereby  the  authority  or  estate  of  the  owner  could 
be  in  the  least  impaired,  it  was  then  not  only  necessary  to  be 
evidenced  by  writing,  but  could  only  be  made  effectual  by 
deed.'" 

In  view  of  the  reasons  eiven  and  the  authorities  cited,  we 
are  constrained  to  hold  that  the  Oxford  &  Henderson  Rail- 
road has  acquired  no  interest  in  the  rig^ht  of  way  in  question. 
This  being  our  conclusion,  it  necessanlj  follows  that  the  said 
company  cannot  impeach  the  proceedmgs  under  which  the 
said  right  of  way  was  condemned  to  the  use  of  the  Durham 
&  Northern  Railroad. 

In  Marshall  v.  Stanly  Co.  Com'rs,  89  N.  C.  106,  it  is  said 
that  where  the  relief  sought  is  the  object  of  the  action,  and  not 
merely  auxiliary,  the  injunction  should  be  continued  until  the 
hearing ;  but  tnis  rule  only  applies  where  it  is  possible  that 
the  plamtiff  may  be  entitled  to  tne  relief  demanded,  and  as  we 
are  of  the  opinion  that,  upon  the  pleadine^s  and  the  admitted 
facts,  the  plaintiffs  are  not  entitled  to  such  relief,  it  would  be 
useless  to  continue  the  injunction  until  the  final  hearing.  The 
late  distinguished  chief  justice  concurred  in  this  disposition 
of  the  case. 

The  plaintiffs  moved  in  this  court  to  file  additional  affida- 
vits. After  mature  consideration,  we  decline  to  grant  the 
motion,  and  we  have  therefore  decided  the  case  upon  the  tes- 
timony which  was  heard  by  his  honor  below.  If,  as  the  plaint- 
iffs suggest,  they  have  newly  discovered  testimony,  tending 
to  show  the  grant  of  an  easement,  valid  either  at  law  or  in 
equity,  they  may  still  avail  themselves  of  it,  either  by  amend- 
ment in  the  court  below,  or  by  a  new  action ;  but  no  restraining 
order  should  be  granted  unless  z, prima  facie  case  is  presented 
in  strict  conformity  with  the  principles  which  we  have  de- 
clared  in  this  opinion. 

Much  trouble  and  litigation  would  have  been  avoided  had 
the  Oxford  &  Henderson  Railroad  Company  obtained  a  grant 
of  an  easement,  or,  failing  to  do  so,  pursued  the  legal  remedy 
provided  in  §  1957  of  the  Code.  It  may  not  be  improper  to 
observe  that  this  provision  of  the  Code  is  mandatory,  and  was 
not  intended  for  the  benefit  of  railroad  companies  alone.  Ex- 
traordinary privileges  are  granted  such  corporations,  and  it 
has  been  well  settled  by  the  Grander  Cases,  94  U.  S.  113  ^/ 
S£q,,  that,  "  when  private  property  is  devoted  to  a  public  use, 
it  is  subject  to  public  regulations."     Accordingly,  it  has  been 
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provided  that  railroads  shall  "  unite  *  *  *  in  forming 
connections/*  and,  if  they  cannot  agree,  commissioners  are  to 
be  appointed  to  determine  the  '*  points  and  manner  "  of  mak- 
ing the  same.  It  is  verv  clear  that  the  purpose  of  this  legis- 
lation was  to  promote  tne  convenience  of  the  public,  and  this 
paramount  object  should  not  be  defeated  by  dissensions  and 
conflicts  of  rival  corporations.  There  is  error.  Let  this  opin- 
ion be  certified  to  the  superior  court,  to  the  end  that  the  in- 
junction be  dissolved. 

Revocation  of  License  to  Enter  Lands  and  Construct  Road. — See  Camp- 
bell V,  Indianapolis  &  V.  R.  Co.  (Ind.)>  30  Am.  &  Eng.  R.  Cas.  503,  note, 
307. 


Chicago,  Kansas  &  Western  R.  Co. 
Watkins. 

{Kansas  Supreme  Courts  January  1 1, 1890.) 

Trespass  by  Contractor — Liability  of  Railroad  Company. — Where  a  rail- 
-way  company  directs  and  procures  a  trespass  to  be  committed  by  a  con- 
xractor  and  his  employes  constructing  its  roadbed,  it  is  liable  with  those 
whoTcommitted  it. 

Right  to  Enter  Lands— Prepayment  of  Compensation. — Until  the  payment 
of  the  condemnation  money  or  its  deposit  as  required  by  law,  a  railway 
corporation  obtains  no  right  to  the  land  attempted  to  be  appropriated  ex- 
cepting a  right  to  make  a  survey. 

Trespass — Measure  of  Damages— Instruction. — Where  a  party  in  a  c^vil  ac- 
tion tried  before  a  jury  rec[uests  the  court  to  instruct  as  to  the  measure  of 
damages,  and  the  court  gives  the  instruction  prayed  for,  and  the  jury  in 
their  special  findings  show  that  the  verdict  against  the  defendant  embraces 
only  such  dam^es  as  are  included  in  the  instruction  requested,  held,  that 
such  party  cannot  complain  that  the  instruction  is  erroneous. 

Trespass— Assessment  of  Treble  Damages. — Where  treble  damages  are  re- 
coverable in  the  district  court  in  a  civil  action  under  the  trespass  act,  they 
ought  to  be  assessed  by  the  jury  under  proper  instructions  from  the  court. 

Error  from  District  Court,  Lincoln  Count)r. 

On  the  nth  day  of  August,  1887,  J.  B.  Watkins  commenced 
his  action  against  the  Chicago,  Kansas  &  Western  Railroad 
Company,  and  alleged  in  his  petition :  "  That  the  said  defend- 
ant  IS  now,  and  at  the  times  hereinafter  mentioned  was,  a 
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corporation  duly  organized  and  fcxisting  under  and  bv  virtue 
of  the  laws  of  the  state  of  Kansas.  That  said  plaintiff  is  now, 
and  for  more  than  one  year  last  past  has  been,  the  owner  in 
fee  and  in  the  possession  of  the  premises  described  as  follows, 
to-wit:  The  west  half  of  section  No.  three,  (3)  town  No.  (10,) 
range  No.  eight,  (8,)  in  Lincoln  county,  Kan.,  containing  320 
acres,  more  or  less.  That  said  land  is  improved  and  tillable, 
and  is  used  and  occupied  as  a  single  tract  for  agricultural  and 
stock  purposes.  That  on  or  about  the  ist  of  June,  1887,  and 
at  various  times  subsequent  thereto,  and  prior  to  the  com- 
mencement  of  this  action,  the  said  defenaant,  with  divers 
irresponsible  persons  in  its  employ,  unlawfully  and  with 
force  broke  into  and  entered  upon  the  premises  of  plaint- 
iff as  above  described,  and  then  and  there  broke  down  the 
fences  then  being  on  said  premises,  and  with  horses,  wagons, 
and  scrapers  entered  upon  said  premises,  and  trod  down  the 
grass,  and  cut  and  destroyed  and  converted  to  its  own  use  the 
com  then  and  there  growing  on  said  premises, — all  to  plaint- 
iff's  damages  in  the  sum  of  $50,  and  for  which  plaintiff  asks 
treble  damages.  And  then  and  there  cut  down  and  destro3ed 
on  said  premises  a  grove  of  one  hundred  ash  trees,  of  the  val- 
ue of  $500,  and  carried  away  and  converted  the  same  to  its 
own  use,  for  which  plaintiff  asks  treble  damages.  And  then 
and  there  made  an  excavation  across  said  premises  two  hun- 
dred feet  in  width,  removing  the  soil,  clay,  and  stones  from 
about  ten  acres  of  land,  and  converted  the  same  to  their  own 
use,  to  plaintiff's  damages  in  the  sum  of  $500,  for  which 
plaintiff  asks  treble  damages.  And  then  and  there  construc- 
ted across  the  south  half  of  said  premises  a  fill  or  grade  of 
dirt  and  stone  about  eight  feet  in  height  above  the  level  of 
the  surrounding  land,  with  deep  cuts  and  ditches  on  either 
side  thereof.  That  plaintiff's  residence  and  farm  buildings 
have  been  and  are  cut  off  by  cuts  and  ditches  and  embank- 
ments from  the  greater  portion  of  said  premises,  and  that  he 
has  been  damaged  by  the  construction  thereof  in  the  sum  of 
$1,000.  That  said  defendant  wrongfully  entered  upon  said 
premises  as  aforesaid,  without  the  knowledge  or  consent  of 
this  plaintiff,  and  without  having  taken  any  sttfps,  by  condem- 
nation or  other  legal  proceedings,  to  appropriate  or  acquire 
any  rights  to  any  part  of  said  premises.  Wherefore  plaintiff 
asks  judgment  against  said  defendant  in  the  sum  01  $4,600, 
and  for  costs  of  this  action. " 

Subsequently  the  defendant  filed  an  amended  answer,  al- 
leging :  "  That  for  a  first  defense  to  the  alleged  cause  of  ac- 
tion contained  in  said  petition,  that  said  defendant  denies  each 
and  every  allegation  and  averment  contained  in  said  petition, 
and  each  and  every  part  thereof.    For  a  second  defepse  to 
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said  alleged  cause  of  action  said  defendant  says :  That  said 
defendant  now  is,  and  has  been  during  the  time  for  more  than 
one  year  last  past,  a  railway  corporation  duly  chartered  and 
organized  under  and  by  virtue  of  the  laws  of  the  state  of 
Kansas,  and  defendant  was  so  chartered  and  organized  for 
,  the  purpose  of  constructing  and  operating  railroads  in  said 
state.    ^That  during  the  months  of  January  and   February 
of  this  year  said  defendant  surveyed  and  located  a  route  for 
one  of  its  proposed  railroads  through  the  counties  of  Chase, 
Morris,  Dickinson,  Ottawa,  and  Lincoln,  in  said  state,  and  that 
said  route  passed  over  and  across  apart  of  the  lands  described 
in  said  petition.     That  on  or  about  the  12th  day  of  February, 
1887,  the  honorable  S.  O.  Hinds,  judge  of  the  above  named 
court,  upon  an  application  duly  made  to  him  by  the  defend- 
ant, appointed  three  commissioners,  each  a  resident  and  free- 
holder of  said  county  of  Lincoln,  to  lay  off  said  route,  side 
tracks,  etc.,  through  such  county,  and  of  such  width  and  upon 
such  location  as  might  be  desired  by  said  defendant,  having 
the  same  carefully  surveyed,  and  ascertaining  carefully  the 
quantity  of  land   necessary   for, such  proposed   route,   side 
tracks,  etc.,  out  of  each  quarter  section  or  other  tract  of  land 
through  which  said  route,  side  tracks,  etc.,  were  located,  and 
appraise  the  value  of  the  portion  taken  out  of  each  quarter 
section  or  other  lot  of  land,  and  assess  the  damages  to  the  re- 
mainder thereof.     That  on  the  17th  day  of  February,  1887, 
said  commissioners  were  duly  sworn  to  honestly  and  faith- 
fully discharge  their  duties  as  such   commissioners.     That 
saia  application  for  the  appointment  of  said  commissioners, 
their  appointment,  and  oath  of  office  were  duly  made  and 
taken  under  article  nine  of  chapter  twenty-three  of  the  Com- 
piled Laws  of  Kansas.     That,  before  having  said  commission- 
ers proceed  with  their  work  in  condemning  said  route  through 
said  county  of  Lincoln,  said  defendant  desired  to  purchase 
as  much  as  possible  of  the  right  of  way  along  said  route,  and 
for  that  purpose  employed  men  to  negotiate  with  and  pur- 
chase said  right  of  way^lrom  the  owners  and  those  interested 
in  the  real  estate  along  said  route.     That  said  defendant,  and 
the  men  employed  by  it  as  aforesaid,  during  the  month  of 
July,  1887,  negotiated  with  said  plaintiff  for  the  purchase  of 
the  right  of  wa^  for  its  said  proposed  railroad  through  the 
lands  described  in  said  petition,  and  as  a  result  of  such  negoti- 
ations said  plaintiff  and  defendant  agreed  upon  the  amount 
of  compensation  that  plaintiff  should  receive  of  defendant  for 
said  right  of  way  through  said   lands,  on   account  of  said 
plaintiff's  interest  therein  ;  and  said  plaintiff  then  contracted 
with  said  defendant  to  permit  defendant  to  retain  its  roadbed 
and  right  of  way  over  said  lands,  and  along  said  route,  and 
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to  receive  said  compensation  in  full  payment  for  plaintiff's  in- 
terest in  the  value  of  said  lands  so  taken,  and  the  damages  to 
the  remainder  thereof,  and  that  said  negotiations,  agreement 
and  contract  were  had  and  made  after  work  was  done  on  th6 
grading  of  said  roadbed  on  said  route  through  said  lands. 
That  said  agreement  was  verbal.  That,  whatever  part  of 
said  lands  has  been  injured  or  appropriated  by  defendant, 
such  appropriation  and  injury  have  been  occasioned  by  the 
construction  and  grading  of  said  roadbed  on  said  route,  and 
such  construction  and  grading  were  ratified  by  plaintiff  under 
said  agreement  and  contract.  That  on  or  about  the  4th  day 
of  August,  1887,  said  commissioners  performed  their  duties, 
and  filed  their  report  in  the  office  of  the  county  clerk  of  said 
county,  and  defendant  did  not  have  said  commissioners  con- 
demn said  right  of  way  through  said  lands,  for  the  reason 
that  it  relied  upon  said  contract  and  agreement,  and  the  per- 
formance thereof  by  the  parties  thereto ;  but  defendant  has 
fully  completed  the  condemnation  proceedings  embraced  in 
saia  report,  and  has  paid  the  amount  of  damages  therein 
awarded.  That  during  said  year,  and  before  the  defendant 
had  constructed  any  part  of  its  roadbed  for  said  railroad,  in 
said  county  of  Lincoln,  it  made  a  map  and  profile  of  said 
route  through  said  county,  and  filed  the  same  m  the  office  of 
the  county  clerk  of  said  county.  Wherefore  said  defendant 
prays  judgment  for  costs  herein. "  To  this  answer  the  plaint- 
iff filea  a  general  denial. 

Trial  had  at  the  November  term  of  the  court  for  1887,  be- 
fore the  court  with  a  jury.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  assessea  his  damages  at  $345.50.  They  also 
returned  the  following  special  findings  of  fact:  "  Question. 
Did  the  defendant  cut  any  timber  on  the  premises  of  plaint- 
iff, without  his  consent?  Answer.  Yes.  Q.  If  you  answer 
the  previous  question  in  the  affirmative,  what  was  the  value 
of  that  timber  to  those  premises?  A.  $15.  Q.  Did  the  de- 
fendant, through  its  contractors,  enter  upon  the  premises  of 
plaintiff  without  his  consent,  and  dig  up  any  clay  or  loam? 
A.  Yes.  Q.  If  you  answer  the  last  question  in  the  affirmative, 
state  how  mucn  such  clay  or  loam  was  worth.  A.  $30  per 
acre.  Q.  Does  it  appear  from  the  evidence  that  the  damage 
in  controversy  herem  to  the  lands  described  in  plaintiff's 
petition,  to-wit,  the  west  half  of  section  three,  (3,)  in  township 
ten,  (10,)  range  eight  (8),  west,  in  Lincoln  county,  Kan.,  were 
occasioned  in  the  construction  by  defendant  of  its  railroad 
described  in  its  amended  petition?  A.  Yes.  Q.  Did  the 
said  defendant,  in  the  construction  of  its  said  railroad  through 
said  lands,  damage  any  of  the  improvements  thereon?  If  so, 
describe  such  improvements,  and  state  the  amount  of  damage 
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to  each  of  such  improvements.  A.  ^ .  Q.  Did  the  de- 
fendant, in  the  construction  of  its  said  railroad  through  said 
lands,  injure  any  of  the  fences  thereon?  If  so,  what  was  the 
actual  damage  to  the  fences  so  injured,  at  the  time  they  were 
so  injured?  A.  Yes.  No  evidence  as  to  the  amount  of 
damages.  Q.  Did  the  defendant,  in  the  construction  of  its 
railroad  through  said  lands,  destroy  any  of  the  fences  thereon  ? 
If  so,  what  was  the  actual  value  of  the  fences  at  the  time  they 
were  so  destroyed?  A.  Yes.  No  evidence  as  to  the  amount 
of  damages.  Q.  Did  the  defendant,  in  the  construction  of  its 
said  railroad  through  said  lands,  tread  down  any  of  plaintiff's 
grass  then  growing  upon  said  lands  ?  If  so,  what  was  the 
actual  value  of  said  grass  at  the  time  it  was  trodden  down  ? 
A.  Yes.  $0.50.  p.  Did  the  said  defendant,  in  the  construc- 
tion of  its  said  railroad  through  said  lands,  ciit  and  destroy 
any  com  owned  by  the  plaintiff,  and  growing  thereon?  if 
so,  what  was  the  actual  value  of  the  corn  at  the  time  it  was 
so  cut  and  destroyed  ?  A.  No.  Q.  Did  the  defendant,  in  the 
construction  of  its  said  railroad,  cut  down,  destroy,  carry 
away,  and  convert  to  its  own  use  any  of  the  ash  and  other 
trees  then  growing  on  said  lands?  If  so,  what  was  the  actual 
value  of  said  trees  at  the  time  they  were  so  cut  down,  de- 
stroyed, carried  away,  and  converted  to  said  defendant's  use? 
A.  Yes.  $15.  Q.  How  many  acres  of  land  did  the  defend- 
ant take  and  appropriate  in  the  construction  of  its  railroad 
through  said  lands?  A.  About  five  acres.  Q.  In  the  con- 
struction  by  the  defendant  of  its  said  railroad  through  said 
lands,  from  how  many  acres  of  such  land  did  it  actually  re- 
move the  soil,  clay  or  stone?  A.  About  two  acres.  O.  Did 
the  defendant,  in  the  construction  of  its  railroad  bed  lor  said 
railroad  through  said  lands,  remove  off  from  the  entire  tract 
any  of  the  soil,  clay,  or  stone  of  which  said  lands  were  com- 
posed? A.  No.  Q.  How  many  cubic  yards  of  earth  are 
there  in  said  roadbed  of  the  defendant  on  said  land  ?  A. 
4,500.  2.  What  is  it  worth  per  cubic  yard  to  remove  the  earth 
composing  said  roadbed  on  said  lands,  back  to  the  ditches 
from  which  it  was  taken  in  the  making  of  said  roadbed  ?  A. 
7  cents  per  cubic  yard.  Q.  Do  you,  in  your  general  verdict, 
allow  the  plaintiff  any  damages  to  said  land  by  reason  of  the 
construction  of  said  roadbed  for  said  railroad  thereon,  ex- 
cept  the  cost  of  removing  said  roadbed  back  to  the  ditches 
from  which  it  was  taken  ?  If  so,  how  much  ?  A.  Yes.  $30.50, 
Q.  If  the  last  question  is  answered  in  the  affirmative,  then 
the  jury  will  answer  the  following  question :  For  what  in- 
iury  to  said  lands  is  the  amount  of  damages  set  forth  in  the 
last  answer  above  allowed  ?  A.  Trees,  $15  ;  damages  to  cul- 
tivated land,  $15 ;  grass,  50  cents.     Q.  Did  the  defendant,  in 
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the  construction  of  its  said  roadbed  for  said  railroad,  remove 
any  of  the  clay  on  said  land  ?  If  so,  how  many  yards  of  clay 
was  so  removed?  A.  50  yards.  Q.  What  was  the  actual 
value  of  the  clay  so  removed,  at  the  time  of  such  removal,  in 
the  construction  by  said  defendant  of  its  said  roadbed  for 
said  railroad  on  said  lands?  A.  $30  per  acre.  Q.  Did  the 
defendant  in  the  construction  of  its  said  roadbed  for  said  rail- 
road, remove  any  of  the  stone  on  said  land?  If  so,  how 
many  cubic  yards  of  stone  was  so  removed  ?  A.  No.  Q. 
What  was  the  actual  value  of  the  stone  so  removed,  at  the 
time  of  such  removal,  in  the  construction  by  defendant  of  its 
said  roadbed  for  said  railroad  on  said  lands?  A.  Nothing. 
p.  In  the  construction  by  the  defendant  of  its  said  roadbed 
for  its  said  railroad  through  said  land,  how  many  feet  of  land 
did  it  appropriate  on  each  side  of  the  center  line  of  said  road- 
bed ?  A.  45  feet.  Q.  Has  the  defendant  laid  anj-  ties  or  iron 
on  its  said  roadbed  on  said  land?  A.  No.  Q.  How  many 
acres  of  land  are  there  included  in  the  ditches  made  by  said 
defendant  in  the  construction  of  its  said  roadbed  on  said 
lands?  A.  About  two  acres.  Q.  How  many  acres  of  land 
are  there  included  in  the  inner  lines  of  said  ditches  on  said 
lands  ?    A.  Three  acres,  or  thereabout."     The  court  rendered 

Judgment  for  $376.50,  increasing  the  amount  of  the  judgment 
)y  giving  treble  damages  for  the  trees  and  grass  m  contro- 
versy.    The  railroad  company  filed  its  motion  for  a  new  trial, 
which  was  overruled.     It  excepted,  and  brings  the  case  here. 
Geo.  R.  Peck,  A.  A.  Hurd,  and  R.  F.  Thompson  for  plaintiff  in 
error. 

W.  J.  Patterson  and  M,  Summerfield  for  defendant  in  error. 

HoRTON,  C.  J. — This  was  an  action  bi*ought  by  J.  B.  Wat- 
kins  against  the  Chicago,  Kansas  &  Western  Railroad  Com- 
pany to  recover  damages  for  trespass  on  real  estate, 
!!L?pII.7'''^  committed  in  July,  1887.  The  land  was  owned  by 
Watkins,  but  at  the  time  of  the  trespass  Monroe 
Smith  was  in  the  actual  possession  of  the  land,  and  entitled 
to  the  crops  of  tenant.  It  is  claimed  by  the  railway  company 
that  it  is  not  responsible  for  the  trespass,  it  having  shown 
that  the  grade,  the  cutting  down  of  trees,  etc.,  was  done  by 
contractors  having  charge  of  the  construction  of  its  road.  It 
appears,  however,  from  the  evidence  and  the  admissions  of 
the  railway  company  upon  the  trial,  that  the  contractors 
were  set  to  work  by  "the  agents  of  the  company  to  clear  the 
right  of  way  and  construct  its  roadbed.  Therefore  it  is  liable, 
as  it  caused  and  directed  the  work.  Whether  the  axe  be 
used  by  himself,  by  his  employe,  his  vendee,  or  one  occupy- 
ing no  "contract  relation  to  him  is  immaterial,  for  he  cuts  the 
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trees  who  causes  them  to  be  cut.  Welsh  v.  Cooper,  8  Pa.  St. 
217;  Fox  V.  Northern  Liberties,  3  Watts  &  S.  (Pa.)  103.  In 
the  latter  case,  it  was  said  that  a  municipal  corporation  could 
become  a  trespasser  by  previously  authorizing  or  subsequent- 
ly ratifying  the  trespass  of  its  officer.  It  is  an  elementary 
rule  that  he  who  procures  a  trespass  to  be  committed  is  liable 
with  those  who  committed  it,  and  it  has  been  often  .re- 
cognized in  our  cases.  There  is  no  hardship  involved  in  the 
application  of  the  rule  to  this  case,  for  in  good  conscience 
the  corporation  should  bear  the  consequences  of  an  act  which 
it  caused  or  procured  to  be  done.  The  contractors  and  the 
laborers  who  cleared  off  the  right  of  way,  cut  down  the  trees, 
and  constructed  the  grade,  had  no  interest  in  the  matter  be- 
yond the  pay  for  their  work,  and  they  did  what  the  railway 
company  directed.  This  case  is  wholly  different  from  Kan- 
sas Cent.  R.  Co.  v,  Fitzsimmons,  18  Kan.  34.  In  that  case  the 
contractors  had  sole  control  of  the  turn-table,  which  they 
negligently  left  without  guard  or  lock.  The  railway  com- 
pany was  not  responsible  for  the  negligence  of  the  contract- 
ors, because  in  no  way  a  party  to  it. 

It  is  next  claimed  that  tne  jury  was  not  properly  instructed 
as  to  the  measure  of  damages,  and  that  it  was  error  to  in- 
struct the  jury  to  consider  the  difference  in  value 
of  the  land  before  and  after  the  grade.  As  the  J,^"7,.*' 
case  is  now  presented,  it  is  unnecessary  to  decide 
the  particular  question  argued  in  the  brief  of  the  railroad 
company,  as  to  what  damage  is  allowable  in  an  action  of  tres- 
pass, where  it  appears  upon  the  trial  there  is  permanent  in- 
jury or  a  permanent  use.  The  railroad  companv,  in  this  case, 
relied  upon  a  license  or  contract  given  by  Watkins  under 
which  the  acts  complained  of  were  done,  but  the  fact  whether 
there  was  such  a  contract  was  submitted  to  the  jury  upon 
conflicting  testimony,  and  the  jury  found  against  the  com- 
pany.    The  verdict  disposes  of  that  question. 

There  was  no  showing  upon  the  trial  that  any  right  of  way 
was  obtained  through  the  land  by  a  deposit  of  condemnation 
money.  Until  the  money  is  paid  or  deposited,  the 
company  obtains  no  right  to  the  land  condemned,  ^**j,* ***"**' 
unless  it  is  the  right  to  make  its  survey.  It  was 
not  shown  upon  the  trial  that  any  ties  or  rails  had  been  laid 
upon  the  right  of  way,  or  that  any  railroad  was  in  operation. 
Therefore  the  condemnation  proceedings  cut  no  figure  in  the 
case.  Missouri,  K.  &  T.  R.  Co.  v.  Ward,  10  Kan.  352.  In 
that  case  it  was  said:  *  In  this  state  a  corporation  does  not 
obtain  a  right  of  way  for  a  railroad  by  appropriation  until 
full  compensation  therefor  be  first  made  in  money  or  secured 
by  a  deposit  of  money  to  the  owner;  and,  if  it  builds  its  road 
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over  the  land  of  a  person  without  first  obtaining  the  owner's 
consent  or  the  right  of  way,  it  is  a  trespasser,  and  liable  as 
such." 

Again,  the  railway  company  asked  the  court  to  instruct  the 
jury :  "  If  ^'ou  find  from  the  evidence  that  the  defendant 
did,  about  the  time  set  forth  in  the  petition  and 
treTpMa!'*'  before  the  commencement  of  this  action,  enter  up- 
on the  premises  of  plaintiff,  and  construct  a  grade 
thereon,  then  the  plaintiff  is  entitled,  as  his  damages  in  this 
action  against  the  defendant  for  the  erection  of  such  grades, 
to  the  amount  that  it  will  actually  cost  to  remove  the  grade 
back  to  the  ditches  from  which  it  was  taken,  together  with 
any  other  damages  that  may  accrue  to  the  land  comprising 
the  ditches  and  mcluded  within  them."  The  court  cnarged 
substantially  as  requested,  and,  while  it  also  charged  the  jury 
to  take  into  consideration  the  difference  between  the  value  of 
the  land  before  and  after  the  ^rade  was  constructed,  the  jury, 
by  their  special  findings,  limited  the  damages  (with  a  single 
exception,  to  be  noted  hereafter)  within  the  instruction  prayed 
for.  They  found  there  were  4,500  yards  of  dirt  in  the  grade 
or  embankment,  and  that  it  would  be  worth  seven  cents  per 
yards  to  level  it  down,  making  $315.  They  found  the  value 
of  the  trees  destroyed  to  be  $15  ;  the  damage  to  the  cultivated 
land  by  the  ^rade,  $15 ;  and  damage  to  grass,  50  cents, — mak- 
ing the  verdict  $345.50.  The  triaicourt  trebled  the  damages 
for  the  trees  and  grass,  and  rendered  judgment  for  $376.50. 
The  damage  to  the  grass  of  50  cents,  and  the  treble  damages 
allowed,  cannot  be  sustained.  Monroe  Smith  was  the  tenant 
in  the  actual  possession  of  the  laud,  and  he  is  the  person  en- 
titled to  recover  damages,  if  any,  for  the  crops,  including 
growing  grass.  3  Suth.  Dam.  365 ;  Am  v.  Matthews,  39  Kan. 
272.  It  appears  from  the  testimony  that  Smith  was  paid  for 
the  crops  on  the  right  of  way.  When  treble  damages  are  re- 
coverable they  ougnt  to  be  assessed  by  the  jury,  under  prop- 
er instructions.  The  jury  are  to  give  all  damages  authorised 
by  the  statute.  Sections  285-288,  Civil  Code;  sections  i,  2, 
chap.  113,  Comp.  Laws  1885.  The  judgment  of  the  trial 
court  must  be  corrected  by  deducting  the  50  cents  allowed 
for  grass,  and  the  treble  damages  given  by  the  court  for  the 
trees,  etc.  The  case  will  be  remanded,  with  direction  to 
modify  the  judgment  accordingly ;  all  the  justices  concurring. 

Liability  of  Railroad  Companies  for  Trespasses  by  Contractors  and  Qthers*— 
See  Wattemever  7/.  Wisconsin  R.  Co.,  (Iowa),  30  Am.  &  Eng.  R.  Cas.384'- 
Topp  V,  West  Shore  &  O.  T.  Co.  (N.  J.),  19  Id.  7. 
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Appeal  of  Patterson. 

(Pennsylvania  Supreme  Courts  November  4,  1889.) 

Preliminary  Injunction— Dissolution— Construction  of  Railroad.— Where 
plaintiff's  title  is  not  established  at  law,  or  is  not  clear,  but  is  questioned 
on  the  very  ground  on  which  he  puts  it,  and  he  has  never  been  in  the  pos- 
session of  the  lands,  a  preliminary  injunction  restraining  the  construction 
of  a  railroad  across  the  lands  will  be  dissolved. 

Injunction— Obstruction  of  River— Irreparable  Injury.- When  it  appears 
that  a  railroad  company  is  only  cutting  into  the  rough  banks  of  a  river  and 
■  erecting  a  solid  wall  to  protect  the  banks ;  that  the  dirt  thrown  into  the 
river  is  from  the  excavations  made  for  the  wall ;  that  it  will  be  thrown  back 
as  filling ;  and  that  the  wall  when  constructed  will  draw  the  water  to  itself 
and  increase  the  flow  instead  of  impeding  it,  or  deflecting  it  upon  plaint- 
iff's lands,  an  injunction  restraining  the  company  will  not  be  granted  on  the 
ground  that  its  acts  will  cause  irreparable  injury. 

Appeal  from  Court  of  Common  Pleas,  Lackawanna  County. 

Bill  at  the  instance  of  Roswell  P.  Patterson  to  enjoin  the 
Scranton  &  Forest  City  R.  Co.  from  constructing  its  track 
across  certain  lands  alleged  to  belong  to  the  complainant. 
The  trial  court  dissolved  a  preliminary  injunction.  The  fol- 
lowing is  its  opinion :  "  There  can  be  no  question  but  that  a 
corporation,  invested  with  the  privilege  of  taking  private 
property  for  public  use,  must  make  just  compensation  for 
property  taken,  injured,  or  destroyed  by  the  con- 
struction of  its  works  or  improvements,  and  that  '"Owetioi 
such  compensation  must  be  paid  or  secured  before  ^i!^^' 
such  taking,  injury,  or  destruction,  (article  16,  §  8, 
Const),  and  that  injunction  is  the  proper  remedy  in  case  such 
corporation  attempts  to  take,  injure,  or  destroy  property  be- 
fore  the  compensation  therefor  has  been  paid  or  secured. 
Com.  V.  Pittsburgh  &  C  R.  Co.,  24  Pa.  St.  1 19 ;  Unangst's  Ap- 
peal, 55  Pa.  St.  128  :  Stewart's  Appeal,  56  Pa. St.  413.  There 
is,  however,  an  obstacle  in  the  way  of  continuing  the  injunc- 
tion heretofore  granted.  The  defendants  not  only  deny  the 
title  of  the  plaintiff,  but  allege  that  they  have  the  title  to  the 
locus  in  quo,  and  that  they,  and  those  under  whom  they  claim, 
have  been  in  possession  thereof  for  many  years.  There  is  no 
formal  proof  of  paper  title ;  but  the  defendants  show  by  the 
affidavit  of  J.  W.  reck,  from  whom  they  purchased,  as  well 
as  by  the  affidavits  of  a  number  of  others,  that  John  Messi- 
car,  and  those  claiming  under  him,  were  in  possession  of  the 
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land  for  many  years;  that  Mr.  Peck  bought  of  those  in  pos- 
session about  twenty  years  ago ;  and  that  he  sold  to  the  de- 
fendant in  March  of  the  present  year.  On  the  other  hand,  the 
plaintiff  claims  to  have  purchased  the  land  in  1871,  and  his 
deed  was  in  evidence  before  me.  I  have  no  doubt  the  land 
described  in  the  deed  includes  the  land  on  which  the  defend- 
ant is  constructing  its  railroad ;  but  the  plaintiff  offered  no 
evidence  to  show  title  in  those  from  whom  he  bought,  and 
no  evidence  as  to  who  had  been  in  possession  of  it,  to  rebut 
or  overcome  that  offered  by  the  defendant.  When  the 
plaintiff's  right  has  not  been  established  at  law,  or  is  not 
clear,  but  is  questioned  on  every  ground  on  which  he  puts  it, 
he  is  not  entitled  to  an  injunction.  Rhea  v,  Forsyth,  37  Pa. 
St.  503  ;  Minnig's  Appeal,  82  Pa.  St.  373  ;  Washburn's  Appeal 
105  Pa.  St.  480.  If  the  plaintiff  were,  or  had  ever  been,  in 
possession  of  the  land,  a  different  question  mi^ht  be  present- 
ed ;  but  I  do  not  see  my  way  clear  to  restraining  the  defend- 
ant from  carrying  on  a  legitimate  enterprise  on  land  of  which 
they  are  in  possession,  and  to  which  they  claim  the  title,  be- 
fore the  plaintiff's  rights  have  been  established  at  law. 

**  The  plaintiff  also  alleges  in  his  bill  of  complaint  that  the 
defendants  are  filling  up  the  bed  of  the  river,  ana  diverting  the 
channel  therof,  and  that  this  will  cause  him  irreparable  injury. 
obntraeuoi  ^^  ^^  ^"  Dosscssion  of  lauds  on  the  east  side  of  the 
ofriTer-ir^  rivcr.  His  rights  as  a  riparian  owner  are  not  de- 
reparmbieiii.  fined.  This  part  of  the  complaint  appears  to  me  to 
J*""'-  be  based  upon  a  misapprehension  of  the  plans  and 

purposes  of  the  defendant.  If  tne  defendant  intended  to  con- 
struct the  retaining  wall  already  begun  to  the  middle  pier  of 
the  Decker  bridge,  and  to  fill  in  all  of  the  channel  between 
such  wall  and  the  former  bank  of  the  river  on  the  west  side, 
the  complaint  would  no  doubt  be  well  founded ;  but  it  ap- 

Eears  from  the  maps  and  affidavits  before  me  that,  instead  of 
uilding  the  wall  to  the  middle  pier  of  the  bridge,  they  are 
only  cutting  into  the  rough  banks  of  the  river,  and  erecting 
a  solid  wall  with  a  smooth  surface  to  protect  the  banks  of  the 
river,  and  that  the  dirt  now  thrown  into  the  river  is  from  the 
excavations  made  for  the  wall,  and  that  it  is  to  be  thrown 
back  as  filling.  The  engineers  all  testify  that  a  wall  with  a 
smooth  surface,  such  as  is  being  constructed,  instead  of  im- 
peding the  flow  of  the  river,  or  deflecting  it  upon  the  plaint- 
iff's land,  will  d  raw  the  water  to  itself,  and  increase  the  flow. 
If  such  is  the  case  I  do  not  see  how  the  plaintiff  will  be  in- 
jured. For  these  reasons  the  injunction  heretofore  granted 
was  dissolved."     Complainant  appeals. 

W,  W.  Watson  and  R,  H.  Patterson  for  appellant. 
Charles  H.  Welles  for  appellee. 
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Per  Curiam. — The  sole  complaint  in  this  case  is  that  the 
court  erred  in  not  continuing  the  preliminary  injunction. 
We  are  of  opinion  that  there  is  no  error  in  the  decree  com- 
plained of.  Adhering  to  our  general  rule  in  cases  of  this 
class,  we  intimate  no  opinion  on  the  merits  of  the  case  in  other 
respects.  The  proper  time  to  do  that  is  when  the  case  comes 
here,  if  it  ever  cioes,  on  appeal  from  a  final  decree  of  the  court 
below.  Decree  affirmed,  at  the  cos1;s  of  appellant,  and  record 
remitted  for  further  proceedings. 

Injunction  will  not  be  Granted  When  Title  not  Clear.— See  East  &  West 
R.  Co.  V.  East  Tenn.,  V.  &  G.  R.  Co.  (Ala.).  22  Am.  &  Eng.  R.  Cas.  81. 


Keller  ef  aL 


McCauley. 

(Pennsylvania  Supreme  Court ^  November  4,    1889.)   . 

Construction — Written  Contract — Parol  Evidence  to  Prove  Subsequent 
Parol  Agreement. — The  sub-contractors  for  the  masonry  of  a  a  portion  of  a 
railroad  executed  a  written  contract  by  which  it  was  stipulated  that  the 
masonry  should  be  the  same  as  the  masonry  between  L  gl  M.,  which  was 
considered  second  class.  The  contract  sj)ecified  the  prices  for  second  class 
and  box-culvert  masonry,  but  of  no  other  class ;  and  provided  that  the  work 
should  be  done  "  as  directed  by  the  chief  engineer  "  of  the  railway,  and 
should  be  "  paid  for  as  estimated  by  the  engmeer  in  charge  during  the 
month.*'  Masonry  of  a  higher  grade  and  class  was  required  bjr  the  engineer 
than  was  contemplated  by  the  parties  and  for  which  no  price  was  fixed. 
Plaintiff  alleged  that  when  this  exigency  arose  the  contractors  instructed 
the  sub-contractor  that  the  work  could  be  done  as  directed  by  the  engineer. 
and  that  they  would  pay  him  what  it  was  reasonably  worth.  Held,  that  the 
sub-contractor  might  prove,  by  parol,  the  new  and  distinct  agreement  sub- 
secjuent  to  the  contract  under  seal,  whereby  upon  a  new  consideration  the 
original  agreement  was-changed,  and  he  agreed  to  do  additional  work,  or 
the  same  work  in  a  different  manner,  but  that  the  sealed  instrument  con- 
tained the  agreement  of  the  parties  so  far  as  it  had  not  been  modified  by 
the  subsequent  parol  contract. 

Same— Conclusive  Effect  of  Engineer's  Estimates. — Under  the  provisions 
of  the  sealed  instrument  that  the  work  should  be  done  as  directed  by  the 
engineer  and  should  be  paid  for  as  estimated  by  the  engineer  in  charge 
during  the  month,  the  kind  and  classification  of  the  work  was  for  the  en- 
gineer, and  his  estimates,  monthly  and  final,  were  conclusive  up)on  parties, 
and  parol  testimony  is  inadmissible  in  an  action  on  the  contract  to  prove 
the  reason&ble  value  of  the  work. 

Error  to  Court  of  Common  Pleas,  Jefferson  County. 


Digitized  by  VjOOQ IC 


SIO  KELLER  V,   MCCAULEY.  [VOL.  40 

Assumpsit  by  Peter  McCauley  against  John  Keller  and  an- 
other, partners,  upon  a  contract  for  the  masonry  of  a  certain 
portion  of  a  railroad,  which  was  in  the  following  terms : — 
"  Articles  of  agreement  made  and  concluded  this  25th  da)'  of 
March,  1887,  between  John  Keller  and  L.  L.  Bush,  of  Lan- 
caster city,  state  of  Pennsylvania,  of  the  first  part,  and  Peter 
McCauley,  of  Phillipsburg,  Centre  county,  state  of  Pennsyl- 
vania, of  the  second  part.  Agreed  that  tne  said  party  of  the 
second  part  will  do  all  the  masonry  necessary  for  the  comple- 
tion of  the  Clearfield  &  Jefferson  Railway  between  Mahaffey 
and  Williams  Run,  in  a  good  and  workman-like  manner,  the 
same  as  masonry  on  same  line  between  Irvona  an  Mahaffey. 
Said  party  of  the  Second  part  to  furnish  all  labor  and  material 
needed  to  do  said  masonry ;  also  to  do  the  masonry  first 
where  it  will  be  necessary  to  start  grading,  or  as  may  be  de- 
sired by  the  superintendent  of  the  said  Kefler  &  Bush.  All 
work  to  be  done  as  directed  by  the  chief  engineer  of  said 
railway.     For  which  said  parties  of  the  first  part  promise  to 

f)ay  to  the  said  party  of  the  second  part  the  sum  of  five  dol- 
ars  and  fifty  cents  for  all  second-class  masonry,  and  two  dol- 
lars  and  fifty  cents  for  box-culvert  masonry,  the  same  price 
to  be  paid  for  cubic  yards.  All  work  to  be  paid  for  as  esti- 
mated by  the  engineer  in  charge  during  the  month,  and  pay- 
ments to  be  made  on  or  about  the  20th  of  the  succeeding 
month,  less  ten  per  cent.,  which  shall  be  kept  bacK  until  the 
completion  of  the  work.  Peter  McCauley.  John  Keller 
&  L.  L.  Bush,  per  John  Keller.  Witness :  J.  A.  Carter." 
The  jury  returned  a  verdict  for  the  plaintiff  upon  which  judg- 
ment was  entered,  and  defendants  bring  error. 

G.  D.y  W.  P.  &  Geo.  A.Jenks  and  E.  H.  Clark  for  plaintiffs 
in  error. 

R,  C.  Winslow,  /.  E.  Calderwood,  B.  J.  Reid  and  Charles  Cor- 
bet  for  defendant  in  error. 

Clark,  J. — It  is  very  plain  that  the  parties  to  this  contract 
had  in  contemplation  that  no  part  of  the  masonry  between 
Mahaffey  and  Williams  Run  would  be  first  class. 
*  '  It  was  to  be  the  same  as  the  masonry  between  Ir- 
vona  and  Mahaffey,  which  had  been  constructed  in  the  pre- 
vious year,  and  was  considered  second  class.  The  contract, 
in  specifying  the  prices  to  be  paid,  made  no  provision  for  any 
first-class  work,  it  is  equally  clear  that  the  work  was  to  be 
done  "  as  directed  by  the  chief  engineer  "  of  the  company,  and 
"  that  the  work  was  to  be  paid  as  estimated  by  the  engineer 
in  charge  during  the  month,  payments  to  be  made  according 
to  that  estimate  about  the  20th  of  the  succeeding  month,  less 
ten  per  cent."  etc.     Under  the  written  contract,  therefore. 
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the  engineer  was  the  arbiter  of  the  kind  of  work  to  be  done, 
as  well  as  of  the  class  to  which  it  belonged,  and  his  decision 
determined  the  compensation  which  the  plaintiff  was  entitled 
to  receive  under  his  contract.  It  turned  out,  however,  that 
at  certain  points  on  the  line  masonry  of  a  higher  class  and 

trade  was  required  by  the  engineer  than  was  contemplated 
y  the  parties,  and  the  contract  fixed  no  price  for  this  higher 
grade  of  work.  It  is  alleged  on  the  part  of  the  plaintiff  that 
when  this  exigency  arose  the  defendants  instructed  the  plaint- 
iff that  the  work  could  be  done  **  as  directed  by  the  engineer,'* 
and  that  they  would  pay  the  plaintiff  what  it  was  reasonably 
worth ;  that  the  work  required  for  arch  masonry  was  of  a 
superior  quality  and  workmanship,  and  that  the  whole  work 
as  completed  under  the  requirements  of  the  engineer  was  of  a 
better  quality  than  that  between  Irvona  and  Mahaffey,  which 
was  mentioned  in  the  contract  as  descriptive,  in  a  general 
way,  of  the  kind  of  work  to  be  done  ;  and  this  suit  is  brought, 
not  only  to  recover  for  "  extra  *'  work,  that  is  to  say,  for  what 
the  work  done  was  worth  more  than  was  stipulated  in  the 
contract,  but  also  for  the  balance  remaining  upon  the  work 
done  under  the  special  contract. 

It  was  undoubtedly  competent  for  the  plaintiff,  by  parol, 
to  show  a  new  and  distinct  agreement  subsec^uent  to  the  con- 
tract under  seal,  whereby,  upon  a  new  considera- 
tion, the  original  agreement  was  changed  and  the  ^^j^*'  J^ 
plaintiff  agreed  to  perform  additional  work,  or  the  ll^leii™ 
same  wort  in  a  different  manner.  The  rule  that 
extrinsic  evidence  is  not  admissible  to  contradict  or  alter  the 
written  instrument  is  not  thereby  infringed,  i  Greenl.  Ev. 
§  303  ;  Malone  v.  Doughty,  79  Pa.  St.  53  ;  Collins  v,  Barnes, 
83  Pa.  St.  15.  But,  in  such  cases,  the  special  contract  will  be 
pursued  as  far  as  it  can  be  traced  in  the  intention  of  the 
parties.  The  deviation,  except  where  otherwise  expressed  or 
mutually  understood,  must  be  taken  in  its  proper  connection 
with  the  original  contract,  with  reference  to  and  in  modifica- 
tion of  which  it  was  made.  The  theory  of  the  plaintiff's  case 
is  that,  according  to  the  doctrine  established  in  Vicary  v, 
Moore,  2  Watts,  (Pa.),  457;  Spangler  v.  Springer,  22  Pa.  St. 
454,  and  other  cases,  to  which  it  is  unnecessary  to  refer,  the 
parol  agreement  drew  or  retained  the  stipulation  of  the  sealed 
instrument  in  parol,  and  turned  the  plaintiff  over  to  his  action 
of  assumpsit  for  the  balance  due  upon  the  entire  work ;  but 
the  provisions  of  both  contracts  thus  became  one  entire  parol 
agreement,  and  it  is  upon  this  ground,  as  we  understand  the 
•case,  that  the  plaintiff  bases  his  right  to  recover  his  whole 
claim  in  this  form  of  action.  It  is  plain,  then,  that  the  sealed 
instrument  must  be  supposed  to  contain  the  agreement  of  the 
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parties  to  the  full  extent  that  it  has  not  been  modified  by  the 
subsequent  parol  contract,  and  that  both  taken  together  (the 
former  being  subject  to  the  latter)  state  the  agreement  of  the 
parties.  If  there  had  been  no  provision  for  estimates,  etc., 
the  plaintiff  would,  without  doubt,  have  been  entitled  to  re- 
cover upon  a  quantum  meruit  whatever  he  could  show  the 
work  was  worth  ;  but  all  the  work  was  to  be  done  as  directed 
by  the  engineer,  and  was  to  be  paid  for  as  estimated  by  the 
engineer  in  charge  during  the  month. 

The  work  covered  by  the  parol  agreement  was  the  same 
work  which  was  embraced  in  the  special  contract.  It  is  al- 
coneiiittTe  ef-  ^^ff^^  simplv  that  it  was  to  be  performed  in  a  dif- 
feet  of  eagiB-  fcrcnt  way  ff  the  engineer  required  it  to  be  so  done, 
«€r'«eRU-  and  if  the  estimate  of  the  engineer  was  not  to  de- 
"•*•■•  termine  its  nature  and  extent  it  would  doubtless 

have  been  so  stated.  The  masonry  was  to  be  the  same  as 
masonry  on  the  same  line  between  Irvona  and  Mahaffey,  but  it 
was  to  be  paid  for  as  estimated  by  the  engineer  in  charge 
during  the  month.  If  the  work,  under  the  requirements  of 
the  engineer,  was  of  a  higher  class,  it  was  for  the  engineer 
to  determine  and  designate  the  class  of  work  to  which  it  be- 
longed, according  to  the  usual  and  customary  methods  in 
railroad  construction.  It  is  not  to  be  supposed  the  parties 
intended  the  engineer,  in  making  his  estimates  from  time  to 
time,  was  to  compare  in  detail  the  work  of  1887  with  that  of 
1886,  and  that  the  compensation  was  to  be  rated  accordingly. 
The  contract  provides  the  price  to  be  paid  for  second-class 
work,  the  nature  and  characteristics  of  which  were  presum- 
ably known  to  the  engineer,  and  this  of  itself  indicates  that 
the  work  was  to  be  estimated  according  to  a  certain  classi* 
fication  recognized  in  the  business,  and  was  to  be  compen- 
sated accordingly.  Upon  that  basis  of  calculation  the  de- 
fendant would  be  held  for  the  difference  between  the  value 
of  the  work  required  and  the  sum  stipulated  in  the  contract. 
If  the  parties  fixed  any  price  for  the  work  w:hich  was  required 
to  be  done  in  a  superior  manner,  that  price  would  govern  in 
the  calculation  of  the  amount ;  if  not,  the  value  of  this  class 
of  work  could  be  otherwise  readily  shown.  But  the  kind  and 
classification  of  work  was  for  the  engineer,  and  his  estimates, 
monthly  and  final,  were  conclusive  upon  both  parties.  Al- 
though  the  character  of  the  work  to  be  perfornved  is  described, 
in  a  general  way,  as  the  same  as  the  masonry  between  Irvona 
and  Mahaffey,  yet  it  was  to  be  done  "  as  directed  by  the  en- 
gineer of  the  company,"  and  in  a  good  and  workmanlike 
manner.  Althougn,  as  between  the  contracting  parties  them- 
selves,  the  work  would  be  satisfactory  if  it  was  the  same  2& 
the  masonry  between  Irvona  and  Mahaffey,  yet  it  was  required 
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to  be  done  as  directed  by  the  engineer.  McCauley  entered 
into  this  contract  with  notice  of  the  duties  and  powers  of  the 
company's  engineer.  He  took  his  chances  with  the  engineer, 
and  was  to  receive  pay  as  for  second-class  work.  It  is  con- 
ceded  that  the  masonry  between  Irvona  and  Mahafley  was 
second-class  work  of  an  inferior  quality  ;  but  this  work,  al- 
though of  the  same  class,  was  to  be  performed  in  a  good  and 
workmanlike  manner,  as  directed  by  the  engineer.  First- 
class  work  was  not  contemplated,  but,  when  work  of  that  class 
was  afterwards  required,  tne  parties  appearto  have  provided 
for  it  in  a  subsequent  parol  agreement.  How  much  of  this 
first-class  work  the  engineer  directed  to  be  done,  and  how 
much  was  actually  performed  in  pursuance  of  his  direction, 
was  for  the  engineer  to  estimate  ;  and  his  certificate,  fairly 
made  without  fraud,  was,  by  the  terms  of  the  contract,  bind- 
ing upon  the  parties.  We  are  of  opinion,  therefore,  that  the 
court  erred  in  throwing  this  inquiry  open  to  the  opinion  and 
estimate  of  those  who  casually  observed  the  work,  the  parties 
having  designated  a  person  for  this  purpose,  a  person  whose 
classification  of  the  work  and  measurement  of^  the  amount 
were  necessarily  binding  in  the  computation  of  the  plaintiff's 
claim.  That  the  parties  so  understood  their  contract  is  shown 
by  the  fact  that  monthly  settlements  were  made  upon  the  es- 
timate of  the  engineer,  and  the  work  was  paid  for  and  receipts 
taken  in  accordance  therewith.  The  estimates,  it  is  true,  were 
in  some  instances  modified  and  changed,  but  the  classification 
and  measurement  of  the  engineer  constituted  the  general 
basis  upon  which  these  settlements  were  made.  It  is  unnec- 
essary, we  think,  to  consider,  the  assignments  of  error  in  de- 
tail. If  we  are  right  in  what  we  have  said,  the  case  was  tried 
under  a  mistaken  view  of  the  nature  and  obligations  of 'the 
contract.  If,  at  the  retrial,  the  cause  is  conducted  upon  the 
theory  suggested  in  this  connection,  the  other  matters  as- 
signed for  error  cannot  arise.  The  judgment  is  reversed,  and 
venire  facias  de  novo  awarded. 

Conttruction  Contracts— Finality  and  Effect  of  Engineers'  Estimates. — See 
Louisville.  E.  &  St.  J.  R.  Co.  v,  Donnegan  (Ind.),  34  |Am.  &  Eng.  R.  Cas. 
116,  and  note  117. 

40  A.  &  E.  R.  Cas.~33 
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Young 

V. 

Toledo  &  South  Haven  R.  Co. 

{Michigan  Supreme  Courts  October  18,  1889.) 

Sale — Uncompleted  Railroad— Conttructlon  of  Statute. — Where  a  railroad 
company  has  neither  station  houses*  side  tracks  nor  turn  tables,  nor  any 
rolling  stock  that  is  tit  for  use,  and  has  leased  what  it  uses  about  as  long 
as  it  can,  its  roadbed  is  uncompleted  within  the  meaning  of  a  statute  au- 
thorizing companies  whose  railroads  have  not  been  completed  to  sell  the 
same. 

Same — Validity  of  Proceedings. — A  statute  authorized  a  railroad  com- 
pany to  sell  its  railroad  and  franchises  provided  two  thirds  of  the  stock- 
holders consented  thereto  at  a  meeting  called  for  the  purpose.  A  propo- 
sition for  the  purchase  of  a  railroad  having  been  made,  stockholders 
representing  680  out  of  a  total  of  750  shares  voted  for  a  resolution  authoriz- 
ing the  same  at  a  meeting  specially  called  for  thepurjKJse,  and  the  direc- 
tors were  authorized  to  consummate  the  sale.  Tiiereafter,  the  directors 
by  resolution  authorized  the  president  and  secretary  to  sell  and  convey  the 
property  and  execute  all  necessary  deeds.  Held,  that  the  proceedings 
showed  a  legal  sale  of  the  railroad. 

Same— Sale  of  Stock  by  Stockholder — Notice  of  Meeting. — A  stockhold- 
er In  a  railroad  company,  who  had  agreed  to  sell  his  stock  to  a  company 
which  proposed  to  purchase  the  road,  transferred  his  stock  to  a  person  who 
was  in  confidential  relations  with,  and  employed  by,  both  companies.  Held, 
that  althoujjh  the  person  purchasing  the  stock  was  not  present  at  the 
meetmg  authorizing  the  sale  and  had  no  notice  thereof,  yet  the  sale  would 
not  be  set  aside  in  an  action  at  his  instance,  but  that  he  would  be  required 
to  transfer  his  stock  to  the  purchasing  company  at  its  fair  value,  or  at  his 
election,  to  take  the  benefit  of  the  sale  of  the  road. 

Appeal  from  Circuit  Court,  Van  Buren  County. 
Te?uicv,  Bashford  &  Tnmey  and  E,  R.  ^//;/^Wr  for  appellant 
John  r,  Brcck  and  Dallas  Bondcman  for  appellee. 

Sherwood,  C.  J.— The  complainant,  as  a  stockholder,  own- 
ing 75   shares  of  stock  in  the  Paw  Paw  Railroad  Company, 
filed  the  bill  in  this  case  on  the  21st  dav  of  January, 
Facu.  jgg^^  ^j^j  prayed  the  court  to  set  aside  the  sale  of 

the  Paw  Paw  Railroad  to  the  Toledo  &  South  Haven  Rail- 
road Company,  made  on  the  9th  day  of  September,  1886,  and 
that  the  subsequent  mortga^s^e,  given  on  the  21st  day  of  Oc- 
tober to  the  Farmers'  Loan  cS:  Trust  Company  by  the  Toledo 
&  South  Haven  Railroad  Company,  be  annulled,  and  that  the 
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sale  of  the  bonds  secured  thereby  be  enjoined,  and  that  a 
reconveyance  of  the  Paw  Paw  Railroad  be  decreed  to  the 
company ;  that  an  accounting  be  had  of  the  rents  and  profits 
accruing  from  the  use  of  the  Paw  Paw  road  since  the  sale  to 
the  Toledo  &  South  Haven  Railroad  Company  on  the  9th  of 
September,  1886;  and  that  a  receiver  be  appointed  for  that 
purpose.  The  two  railroad  companies  were  served  with  pro- 
cess. The  trust  company  was  not  served,  and  the  Toledo  & 
South  Haven  Railroad  Company  alone  appeared  and  made 
answer.  In  its  answer  the  Toledo  &  Soutn  Haven  Company 
averred  the  validity  of  its  purchase  from  the  Paw  Paw  Rail- 
road Company  on  the  9th  of  September,  1886,  and  of  the 
bonds  subsequently  issued,  and  charged  that  complainant 
purchased  his  stocK  in  bad  faith,  and  for  the  purpose  of  com- 
pelling its  purchase  at  an  exorbitant  price  by  the  Toledo  & 
South  Haven  Company.  After  replication  nad  been  tiled, 
and  the  cause  was  at  issue,  the  several  railroad  companies 
interested  were  consolidated,  under  §  3343,  How.  St.  The 
bonds  previously  issued  were  ratified,  as  were  the  other  terms 
of  the  September  purchase,  and,  so  far  as  the  companies 
could,  both  were  ratified.  After  the  consolidation  was  com- 
pleted, the  Toledo  &  South  Haven  Company  set  up  the  con- 
solidationproceedings  as  a  defence,  ^''puis  darrein  continuance,'' 
by  cross-bill,  and  which  was  subsequently  brought  to  an  is- 
sue. The  testimony  was  taken  in  open  court,  and,  upon  the 
hearing,  the  circuit  judge  rendered  a  decree  grantmg  the 
complainant  in  the  original  bill  relief  substantially  as  asked, 
except  as  to  the  appointment  of  a  receiver,  and  dismissed  the 
cross  bill,  without  passing  upon  the  validity  of  the  consoli- 
dation proceedings.  The  Toledo  &  South  Haven  Railroad 
Company  appeals  to  this  court. 

The  Paw  raw  Railroad  Company  was. incorporated  under 
the  General  Laws  of  the  state  in  1866,  and  runs  from  the  vil- 
lage of  Lawton  to  Paw  Paw.  The  company  commenced  run- 
ning trains  upon  its  road  in  1867,  which  it  continued  to  do 
until  about  the  9th  of  September,  1886.  The  capital  stock  of 
the  company  consisted  of  750  shares,  of  $100  each.  It  is 
claimed  by  complainant  that  the  road  was  fully  built,  equipped 
and  completed.  This,  however,  is  denied  by  the  deienciant, 
in  its  answer ;  and,  as  to  this,  defendant  says  that  the  Paw 
Paw  Railroad  Company,  a  long  time  previous  to  September 
9,  1886,  had  been  engaged,  in  good  faith,  in  constructing  its 
road  and  tracks,  but  had  not  been  at  that  time,  and  never 
was,  able  to  complete  the  construction  of  the  same ;  that 
only  the  roadbed  was  constructed,  and  that  very  imperfectly ; 
that  it  had  no  side  tracks,  no  turn  tables,  no  station  houses, 
and  no  rolling  stock ;  that  all  of  those  in  use  by  it  were  con- 
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structed  by,  and  belonged  to,  the  Toledo  &  South  Haven 
Railroad  Company.  The  Toledo  &  South  Haven  Railroad 
Company  was  organized  in  1876.  It  extends  from  Lawton  to 
Soutn  rtaven,  as  completed — a  distance  of  36  miles.  It 
passes  through  Paw  Paw,  Lawrence,  and  Hartford.  The 
road  is  a  narrow  guage,  9  miles  of  which,  between  Paw  Paw 
and  Lawrence,  was  built  in  1876;  and  in  1883  it  completed  its 
road  from  Lawrence  to  Hartford. — a  distance  of  6  miles ; 
and  on  September  9,  1886,  it  purchased  of  the  Lake  Michi- 
gan division  of  the  Toledo  &  South  Haven  Railroad  Com- 
pany a  partially  completed  extension  between  Hartford  and 
South  Haven, — a  distance  of  16  miles, — and  at  the  same  date 
purchased  the  Paw  Paw  road,  as  before  stated.  The  Paw 
raw  road  was  at  this  time  mortgaged  for  $3,000.  In  1875  its 
stock  was  worth  but  about  40  per  cent. ;  and  in  1 878  it  leased 
its  roadbed  to  the  Toledo  &  South  Haven  Railroad  Company 
for  8  per  cent,  on  $30,000,  or  40  per  cent,  of  the  par  value  of 
the  stock.  At  an  early  day  it  became  very  desirable  for  the 
Toledo  &  South  Haven  Railroad  Company  to  make  its  con- 
nection with  the  Michigan  Central  on  the  east,  at  Lawton, 
and  with  the  lake  on  the  west,  at  South  Haven  ;  and  on  the 
2ist  of  June,  1884,  the  complainant  in  this  case  went  into  the 
employment  of  that  company  and  the.  Paw  Paw  Company  to 
aid  in  acconjplishing  this  result.  This  agreement  will  be 
seen  in  the  margin.*     Under  this  agreement,  it  would  appear, 

I.  The  following  agreement  is  this  day  entered  into  betwoen  F.  B.  Adams, 
president,  Edwin  Martin,  treasurer,  John  Ihling,  superintendent  of  the  Paw 
Paw  and  the  Toledo  &  South  Hrven  Railroad  Company,  parties  of  the  first 
part,  and  Chas.  F.  Young,  of  Paw  Paw,  Michigan,  party  of  the  second  part  ; 
The  provisions  of  this  agreement  are  that  the  party  of  the  second  pan  shall 
place,  on  or  before  September  ist,  1884,  one  hundred  and  fifty  thousand  dol- 
lars ($150,000)  of  4  per  cent,  twenty  (or  thirty)  year  first  mortgage  bonds  of  the 
Toledo  &  South  Haven  Railroad  Company,  (both  corporations  to  be  consoli- 
dated under  the  one  name,  and  title  perfected  ;)  said  bonds  to  be  sold  at  ten 
per  cent,  discount  (or  90-100)  from  their  face  value,  or  one  hundred  and  thir- 
ty-five thousand  dollars  (|i35,ooo)  net.  The  proceeds  from  such  sale  of  bonds 
shall  be  used  as  follows,  to-wit,  viz.  :  First.  [$50,000,]  Fifty  thousand  dollars 
to  pay  up  in  full  the  funded  and  compounded  indebtedness  of  the  **  Toledo  & 
South  Haven  R.  R.  Co."  Second.  [$20,000,]  Twenty  thousand  dollars  to  pur- 
chase the  interest  of  parties  of  the  first  part  in  and  to  the  "Paw  Paw  R.  R. 
Co."  Third.  [$i2,ooo,]  Twelve  thousand  dollars — this  amount  being  one-half 
(1-2)  the  purchase  price  ;  balance  to  be  paid  in  new  stock — to  apply  on  pur- 
chase of  the  Toledo  &  South  Haven  Railroad.  Fourth.  [$53,000,]  Fifty-three 
thousand  dollars  to  be  used  as  a  sinking  fund  for  the  completion  of  ten  mile^ 
(or  more)  of  new  railroad  to  some  point  east  of  Lawton,  or  west  of  Hartford, 
as  may  be  deemed  to  the  best  interest  of  the  company  hereafter.  This  esti- 
mate includes  cost  of  ten  miles  of  "tubular  rail  "  to  be  contracted  for  by  par- 
ty of  second  part  at  times  of  placing  bonds,  cost  of  said  tubular  rail  not  to 
exceed  cost  of  standard  T  rail  of  same  weight.  Of  the  said  $135,000  proceeds 
of  the  sale  of  said  bonds,  $90,000  shall  be  subject  to  call  of  said  parties  of  the 
first  part  immediately  after  the  issue  of  said  bonds,  duly  executed  and  ac- 
cepted ;  provided,  that  $50,000  of  the  said  $90,000  shall  be  deposited  with  the 
trustee  or  trustees,  or  as  may  be  hereafter  agreed  upon,  for  the  purpose  of 
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the  consideration  the  complainant  was  to  receive  for  his  ser- 
vices depended  upon  the  success  of  the  enterprise.  About 
the  ist  ot  August  following,  the  complainant  refused  to  go 
further,  under  the  contract,  without  pay  ;  and  from  that  time 
on  he  was  in  the  employ  of  the  companies,  and  under  their 
pay,  for  what  he  did  to  accomplish  the  same  general  result 
contemplated  by  the  contract. 

J.  Rely  Bang's,  of  Paw  Paw,  at  the  time  the  contract  was 
made,  owned  75  shares  of  stock  in  the  Paw  Paw  Railroad 
Company,  which  he  purchased  on  the  3d  day  of  April,  1884, 

paying  up  the  entire  funded  and  compounded  indebtedness  of  the  said  rail- 
road Co.  The  balance  of  the  amount  ($45,000)  shall  be  drawn  upon  at  the  rate 
of  $5,000  per  mile  as  new  road  becomes  completed  ;  such  amount  to  be  paid, 
on  certificate  of  engineers  in  charge,  to  the  trustee  or  trustees.  Parties  of  the 
first  part  agree  to  hold  in  reserve,  subject  to  the  call  of  the  company,  the  $32,- 
000  arising  from  the  sale  of  their  undivided  interest  in  said  railroads,  as  a 
capital  fund  to  assist,  if  necessary,  in  completing  said  ten  miles  of  new  rail- 
road :  provided,  that  under  no  circumstances  shall  they  individually  be  called 
upon  to  furnish  from  their  private  means  at  any  one  time,  or  during  the  com- 
pletion of  said  ten  miles  of  road,  any  moneys  in  excess  of  the  said  $32,000,  and 
upon  such  amount  as  may  be  furnished  from  time  to  time,  by  parties  of  first 
part,  from  the  said  $32,000,  during  the  building  of  said  ten  miles  of  road. 
Parties  of  first  part  shall  receive  interest  at  the  rate  of  4  per  cent,  per  annum; 
such  interest  to  be  paid  from  the  earnings  of  the  road  ;  time  of  payment  of 
principal  to  be  dictated  by  parties  of  first  part.  Immediately  after  the  issue 
of  the  said  $150,000  bonds,  and  the  acceptance  of  same,  and  deposit  of  $90,000 
in  cash  by  the  purchasers  subject  to  the  call  of  the  company,  as  before  men* 
lioned,  then  there  shall  be  issued  two  hundred  and  twenty-five  thousand  dol- 
lars of  stock  upon  the  thirty  miles  of  road,  and  said  $225,000  of  stock  shall  be 
divided  as  follows,  to-wit,  viz.  :  Ftrsi.  [$12,000,]  Twelve  thousand  dollars  to 
parties  of  first  part  (as  balance  of  purchase  money  before  mentioned)  to  pay  in 
full  for  Toledo  &  S.  H.  R.  R.  S^coru/.  [$25,000,]  Twenty  five  thousand  dollars 
(to  be  held  as  a  reserve  fund  by  all  parties  to  this  agreement)  with  which  to 
buy  up  all  interests  iii  the  Paw  Paw  Railroad  held  outside  of  parties  of  first 
part,  and  which,  when  bought  up,  shall  be  divided  equally  between  all  par- 
lies to  the  contract.  Third.  [$188,000,]  One  hundred  and  eighty-eight  thous- 
and dollars  shall  be  divided  equally  between  the  parties  to  this  contract,  or  for- 
ty-s'^ven  thonsand  dollars  ($47,000)  each.  And  it  is  agreed  and  understood 
that  such  payments  of  cash  and  stock  as  are  herein  provided  for  shall  cover  in 
full  all  of  the  individual  interest  of  said  parties  of  the  first  part  in  and  to  said 
railroad  corporation.  In  consideration  of  one  dollar,  the  receipt  whereof  is 
hereby  acknowledged,  and  the  sale  of  said  bonds  being  made  by  the  party  of 
the  second  part,  parties  of  first  part  agree  to  convey  and  make  over  to  the  par- 
ty of  the  second  part  forty-seven  thousand  dollars  in  stock,  and  a  one-fourth 
(1-4)  irfterest  in  all  the  real  and  personal  property  of  said  railroad  corporation; 
said  stock  to  be  issued  and  transfer  made  as  soon  as  bonds  have  been  ac- 
cepted, and  the  deposit  of  $90,000  made  as  herein  specified.  It  is  understood 
and  agreed  upon  by  all  the  parties  of  the  contract  that  the  failure  upon  the 
part  of  party  of  second  part  to  place  said  bonds  shall  make  this  contract  null 
and  void,  and  parties  of  first  part  shall  be  under  no  obligation  to  pay  any 
expenses  in  case  of  failure. 

Witness  our  hand  and  seals  this  twenty-first  day  of  June,  eighteen  hundred 
and  eighty-four. 


F.  B.  Adams,    President. 
Edwin  Martin,  Treasurer. 
John  Ihling,  Supt. 
Chas.  F.  Young. 


L.  s. 
L.  s. 
L.  s. 

L.  s.j 
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of  G.  W.  Longwell,  who  obtained  it  from  the  company  in 
August,  1875.  This  is  the  stock  now  held  by  complainant. 
It  nowhere  appears  that  either  of  these  owners  objected  ta 
anything  that  was  done,  or  which  the  company  proposed  to 
do,  while  they  were  stockholders.  On  the  6tn  day  of  Feb- 
ruary, 1886,  Bangs  sold  this  stock  to  Thomas  Walch.  He 
Uvea  in  Paw  Paw,  and  the  Paw  Paw  Railroad  Company  had 
its  office  there.  He  held  the  stock  during  the  entire  period 
the  complainant  was  in  the  employment  01  the  two  defendant 
companies,  and,  so  far  as  appears,  he  knew  of  all  the  action 
and  doings  of  both  companies,  and  what  was  contemplated 
and  desired  by  both  ;  and  it  is  claimed  by  the  defendant  an- 
swering that,  Knowing  of  the  contemplated  sale  of  the  Paw 
Paw  road  to  the  Toledo  &  South  Haven  Railroad  Company, 
he  not  only  approved  of  it,  but  actually  agreed  to  sell  and 
transfer  the  said  75  shares  of  wStock  to  the  Paw  Paw  Company, 
or  to  those  representing  it,  to  aid  in  the  accomplishment  of 
the  sale,  at  40  per  cent,  of  the  par  value ;  that  the  complain- 
ant knew  of  this,  and  that  he  was  employed  by  the  companies 
defendant  to  accomplish  this  object;  that  instead  of  doing 
this,  however,  in  violation  of  the  trust  and  confidence  placed 
in  him  by  his  employers,  knowing  that  these  shares  were  the 
only  outstanding  stock  not  purchased  in  the  interest  of  the 
company,  to  enable  it  to  complete  the  sale  to^the  Toledo  & 
South  Haven  Company,  and  with  a  view  to  compel  the  Paw 
Paw  Company  tv  pay  more  for  the  stock  than  it  had  to  any 
of  the  other  stockholders  for  their  stock,  he  purchased  of 
Walch,  only  the  day  before  he  had  agreed  to  sell  the  same  to 
the  company,  said  stock,  and,  instead  of  taking  the  transfer  of 
the  same  to  or  for  use  of  the  company,  took  it  directly  to  him- 
self, and  now  holds  the  same,  as  aefendant  claims,  in  violation 
of  the  equitable  rights  of  the  defendant  companies,  and  re- 
fuses to  sell  or  to  transfer  the  same  to  either  of  them  for  less 
than  its  par  value.  It  is  true  that  many  of  these  statements 
are  denied  by  the  complainant,  but  in  the  main  I  think  they 
are  borne  out  by  the  circumstances  and  testimony  in  the  case, 
and  for  this  reason,  the  defendant  claims  the  complainant  asks 
unconscionable  relief ;  that,  while  he  asks  equitable  relief,  he 
has  violated  good  faith  with  both  companies,  and  has  failed 
and  refused  to  do  equity,  and  that  his  action  and  conduct 
have  been  such,  in  the  premises,  as  to  estop  him  from  asking 
the  remedy  he  now  seeks ;  that  to  do  so  would  be  to  seriously 
affect  injuriously  large  public  as  well  as  private  interests,  ob- 
tained and  now  enjoyea  in  perfect  good  faith,  and  could  sub- 
serve no  good  or  equitable  purpose,  or  protect  any  just  rights 
of  the  complainant.  And  there  is  much  ground  for  this  con- 
tention of  defendants,  if  the  legal  status  oi  the  defendant  corn- 
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panics  can  be  sustained.  On  the  ist  day  of  November,  1886, 
the  Toledo  &  South  Haven  Railroad  Company  executed  bonds 
of  $1,000  each  to  the  amount  of  $216,000.  Said  bonds  are  ne- 
gotiable, and  draw  interest  at  the  rate  of  6  per  cent,  per  an- 
num, and  the  bonds  are  secured  by  a  mortgage  upon  all  the 
property  of  the  company,  which  includes  the  raw  Paw  Rail- 
road, running  to  the  Farmers'  Loan  &  Trust  Company,  which 
is  made  a  defendant  in  the  bill.  And  the  complainant's  coun- 
sel, on  the  hearing  in  the  court  below,  claimed  that  the  relief 
complainant  was  entitled  to,  if  he  prevailed,  as  against  the 
defendants,  was  an  injunction  restraining  defendants  from 
negotiating  said  bonds  until  they  should  purchase  the  75 
shares  of  stock,  and  pay  him  such  sum  as  the  court  might 
deem  reasonable  therefor.  It  will  be  recollected  that  the  con- 
sideration the  Toledo  &  South  Haven  Railroad  Company 
paid  for  the  Paw  Paw  road  was  stock  in  the  former  road  at 
par.  The  stock  of  the  one  was  to  be  exchanged  for  the  stock 
of  the  other. 

In  this  court  the  contention  of  the  complainant  is — First. 
That  the  sale  made  by  the  Paw  Paw  Railroad  Company  to 
the  South  Haven  Railroad  Company  was  void  for  two  reasons: 
(i)  Such  sale  is  only  authorizea  by  the  statute  of  an  uncom- 
pleted road,  and  complainant  claims  the  Paw  Paw  Railroad, 
at  the  time  of  the  sale,  was  a  completed  road  ;  (2)  That  the 
complainant  was  a  stockholder  in  the  road,  and  neither  he 
nor  Mr.  Walch,  of  whom  complainant  purchased  his  stock, 
had  any  notice  of  the  meeting  of  the  stockholders  at  which 
the  resolution  was  passed  authorizing  the  sale  of  the  road. 

As  already  intimated,  I  have  no  doubt,  upon  the  testi- 
mony, but  that  the  Paw  Paw  Railroad  was  uncompleted  at 
the  time  the  sale  was  authorized.  It  had  neither  KnHrowi  held 
station-houses,  side  tracks  nor  turn-tables  ;  neither  tobeancoa- 
had  it  any  rolling-stock  that  was  fit  for  use,  and  it  pietedfttti«© 
had  leased  what  it  used  about  as  long  as  it  could  ;  **^"^*' 
and  I  think  it  is  quite  clear,  from  the  testimony,  that  the 
company  was  unable  to  complete  its  construction  by  furnish- 
ing  what  was  necessary  for  its  successful  operation,  and  this 
is  what  I  understand  to  be  necessary  for  the  completion  of 
iixiy  railroad.  The  section  of  the  statute  under  which  it  is 
claimed  the  sale  was  authorized  and  made  reads  as  follows  : 
**  Section  i.  That  it  shall' be  lawful  for  any  railroad  com- 
pany in  this  state  which  shall  have  entered  in  good  faith 
upon  the  work  of  constructing  its  road,  and  shall  have  be- 
come unable  to  complete  the  construction  of  the  same,  or 
of  any  part  thereof,  to  sell  and  convey  the  whole,  or  any 
part,  of  its  road  so  partially  completea,  together  with  the 
rights  and  franchises  connected  therewith,  to  any  other  rail- 
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road  company  or  corporation  of  this  state  not  having  the 
same  terminal  points,  and  not  being  a  competing  line:  pro- 
vided, that  at  any  general  or  special  meeting  duly  called  for 
that  purpose  the  stockholders  carrying  (owning)  two-thirds 
of  the  stock  of  said  company  shall  consent  thereto :  and  pro- 
vided, further,  that  the  company  or  corporation  so  purcnas- 
ing  shall  hold  such  property  ana  franchises  subject  to  all  the 
obligations  and  duties,  and  with  all  the  rights  and  privileges, 
prescribed  by  the  general  railroad  law  of  this  state."  The 
foregoing  provision  of  the  statute  was  sufficient  to  author- 
ize the  proper  proceedings  to  make  the  sale  of  the  Paw  Paw- 
Railroad  to  the  defendant,  and  there  is  no  doubt  butthatthe 
sale  was  authorized  by  the  stockholders  owning  two-thirds 
of  the  stock. 

The  stock  consisted  of  750  shares,  and  the  stockholders 
representing  680  of  the  750  were  present  at  the  meeting  at 
vaudity  of  which  the  action  was  had,  and  voted  for  the  reso- 
pnK!«e<iu«i  lution  authorizing  the  sale,  and  the  vote  was 
antJioricUv  unanimous.  This  meeting  was  held  after  the  To- 
'^•"  ledo  &  South  Haven  Railroad  Company  had  made 

its  purchase  of  the  Lake  Michigan  division  of  said  road,  and 
a  proposition  had  been  made  by  the  Toledo  &  South  Haven 
Railroad  Company  to  the  Paw  Paw  Railroad  Company  to 
purchase  its  road.  The  proposition,  and  the  action  taken 
upon  it,  appears  by  the  following  preamble  and  resolution, 
adopted  by  the  stockholders  when  all  were  present  but  com- 
plainant, viz.:  "  Whereas,  the  Toledo  &  South  Haven  Rail- 
road Company  has  proposed  to  buy  the  franchises  and  prop- 
erty of  this  company,  and  to  pay  for  the  same  in  full-paid 
stock  of  that  company,  in  amount  equal  to  the  outstanding 
stock  of  this  company,  on  terms  that  this  company  will  pro- 
cure its  stock  to  be  transferred  to  that  comparij,and  ex- 
change its  stock  therefor,  dollar  for  dollar,  with  the  present 
holders  of  the  stock  of  this  company  ;  and  it  appearing  to 
be  for  the  manifest  interest  of  tnis  company  to  make  such 
sale  at  that  price  and  on  those  terms  :  therefore,  resolved  bv 
the  stockholders  of  the  Paw   Paw   Railroad  Conipany,  all 

S resent  concurring,  that  said  proposition  of  the  Toledo  & 
outh  Haven  Railroad  Company  be,  and  the  same  is  hereby, 
accepted  ;  and  the  directors  of  this  company  are  hereby  au- 
thorized and  directed  to  consummate  said  sale  without  de- 
lay.** This  action  seems  to  have  been  by  a  quorum  of  the 
stockholders,  and  places  the  further  proceedings  to  consum- 
mate the  sale  in  the  hands  of  the  directors,  and  which  was 
finally  completed  by  the  execution  of  a  proper  conveyance 
of  the  Paw  Paw  Railroad  property  to  the  Toledo  &  South 
Haven' Railroad  Company  on  the  9th  day  of   September, 
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1886.  The  conveyance  was  made  by  the  president  and  sec- 
retary of  the  company,  under  the  following  resolution 
passed  by  the  board  of  airectors  of  the  Paw  Paw  Company, 
viz.:  **  Resolved  by  the  directors  of  the  Paw  Paw  Railroad 
Company  that,  in  pursuance  of  the  authorization  of  the 
stockholders  of  said  company,  the  president  and  secretary 
are  authorized  and  directed  to  sell,  transfer,  grant,  convey,  de- 
liver and  assure  to  the  Toledo  &  South  Haven  Railroad  Com- 
pany all  the  franchises  and  property  of  the  Paw  Paw  Rail- 
road  Company,  and  to  make,  execute,  acknowledge  and 
deliver  all  necessary  and  usual  deeds,  assignments  and  trans- 
fers, under  their  hands  and  the  seal  of  this  fcompany,  to  ac- 
complish and  complete  such  sale,  with  usual  covenants,  in 
consideration  of  the  sum  of  seventy-two  thousand  five  hun- 
dred dollars  of  the  full-paid  capital  stock  of  the  Toledo  & 
South  Haven  Railroad  Company,  the  same  to  be  issued  on 
demand  to  the  present  stockholders  of  this  company,  dollar 
for  dollar,  in  exchange  for  the  shares  now  held  by  them  in 
this  company,  upon  the  transfer  of  such  shares  and  delivery 
thereof  to  said  Toledo  &  South  Haven  Railroad  Company." 
These  proceedings  show  a  legal  sale  of  the  Paw  Paw  Rail- 
road to  the  Toledo  &  South  Hav^n  Railroad  Company. 

Under  second  ground,  complainant  contends  that  he  had  no 
notice  of  the  meeting  at  the  time  the  proposition  for  sale 
was  commenced,  and  that  none  was  given,  as  re- 
quired by  law;  and  that  he  was  not  present  in  Notiwof 
person,  nor  represented  by  proxy,  at  such  meeting ;  ""**^  "*' 
and*  that  he  in  no  way  has  consented  to  the  action  taken  at 
that  time.  He,  however,  does  not  aver  that  he  would  not 
have  voted  tor  such  sale  had  he  been  present.     The  fact  ap- 

S)ears  that  he  purchased  his  75  shares  of  stock,  the  day  be- 
ore  the  meeting,  of  Mr.  Walch,  who,  as  I  think  the  testi- 
mony shows,  had  reason  to  know  that  the  Paw  Paw  company 
desired  to  make  the  sale,  and  had  himself  agreed  to  sell  to 
the  company  said  stock  to  enable  it  to  make  the  sale,  and  he 
was  honorably  bound  to  carry  out  such  agreement  at  the  time 
he  made  the  transfer  of  his  stock  to  the  complainant.  It  is 
for  the  want  of  notice  of  this  meeting  that  the  complainant  ' 
claims  the  sale  is  void,  and  upon  this  ground  insists  that  it 
should  be  so  decreed,  to  save  his  eauitable  rights.  In  view 
of  the  relations  the  complainant  had  previously  sustained  to 
the  two  defendant  companies,  and  of  what  must  have  been 
his  knowledge  of  the  object  of  the  action  they  had  taken  in 
the  premises,  I  think  he  should  be  regarded  as  holding  sub- 
ject  to  the  equitable  considerations  growing  out  of  the  ar- 
rangement made  by  his  vendor  of  the  stock  with  the  parties 
acting  in  the  interest  of   the  Paw  Paw  Company,  and  that 
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the  most  that  complainant  could  claim,  under  the  circum- 
stances, in  equity  and  justice,  against  the  company,  would  be 
what  the  defendant  offered  to  pajr  him,  stated  in  the  answer 
to  complainant's  bill,  viz.:  the  fair  value  of  the  75  shares  of 
stock  at  the  time  the  Toledo  &  South  Haven  Company  pur- 
chased the  Paw  Paw  Railroad.  I  can  discover  no  fraua  or 
any  attempt  to  defraud  the  complainant  on  the  part  of  the 
company  answering  the  bill ;  but  all  the  circumstances,  I 
think,  quite  clearly  show  a  want  of  good  faith  in  the  de- 
mands made  by  tne  complainant  upon  the  Toledo  &  South 
Haven  Railroad  Company. 

The  complainant  appears  in  a  court  of  equity  to  seek  and 
enforce  what  he  conceives  to  be  his  equitable  rights,  and  in 
so  doing  he  must  submit  to  do  what  is  right  and  just ;  and  in 
mv  judgment  his  counsel  at  the  circuit,  in  submitting  the 
case  to  the  learned  circuit  judge,  was  not  far  out  of  the  way 
when  he  stated  to  the  court  the  claim  of  his  client  should  be 
satisfied  with  the  payment  of  such  amount  as  the  stock  he 
held  was  worth  ;  and  while  he  cannot  be  held  to  the  mode 
of  payment  provided  by  the  terms  of  purchase  by  the 
Toledo  &  South  Haven  Railroad  Company,  because  of  his 
consent  never  having  been  obtained  tnereto  in  any  legal 
way,  equity  and  justice  requires  that  he  should  transfer  to 
said  company  his  75  shares  of  stock  upon  receiving  or  being 
tendered  the  value  of  the  same  at  the  time  the  company 
made  its  purchase  in  money ;  and  we  think  it  is  not  neces- 
sary to  refer  the  case  back  to  take  further  proofs  as  to  the 
value  of  the  stock,  but  will  allow  the  amount  at  the  sum  of 
$3,500;  or,  in  lieu  thereof,  the  complainant  shall  be  at  liberty, 
if  he  shall  elect  so  to  do,  to  surrender  the  75  shares  to  the 
Toledo  &  South  Haven  Railroad  Company,  and  take  the 
stock  of  that  company  for  an  equal  amount. 

The  decree  entered  must  be  reversed,  and  a  new  decree 
made  in  this  court  in  |Lccordance  with  this  opinion,  with 
costs  to  defendant  in  this  court.  Neither  party  will  recover 
costs  as  against  the  other  at  the  circuit.  We  do  not  deem  it 
necessary  to  discuss  the  other  ground  relied  on  for  affirm- 
ance by  complainant's  counsel.  The  other  justices  con- 
cur  red. 
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St.  Louis,  Arkansas  &  Texas  R.  Co. 
Matthews. 

{Texas  Supreme  Courts  Nwember  12,  1889.) 

Mechanics'  Liens — Laborer  Employed  in  Construction  —Under  a  statute 
which  gives  a  lien  to  "  mechanics,  laborers,  and  operators  who  have  per- 
formed lalx)r  or  work  with  tools,  teams,  or  otherwise,  in  the  construction 
of  any  railroad,"  a  "  laborer  '^  is  one  who  performs  manual  services  in  the 
construction  of  the  railroad,  and  not  one  who  may  work  in  preparing  ties 
to  be  furnished  to  and  used  by  the  railroad  at  a  price  named. 

Appeal  from  District  Court,  Bowie  County. 
Todd  &  Hudgins  for  appellant. 
Vaughn  &  Leary  for  appellee. 

Stayton,  C.  J. — This  action   was  brought  by  appellee 
against  T.  J.  Lowe  and  the  appellant  company  to  recover 
from  the  former  a  sum  claimed  to  be  due  from 
him,  and  to  establish  and  foreclose  a  lien  on  appel-  '     •* 

lant's  railway  to  enforce  its  payment.  Appellee  sought  to 
recover  $329.50  from  Lowe,  who  was  allee^ed  to  have  been  a 
contractor  engaged  in  furnishing  railroad  ties  to  apgellant, 
to  be  used  in  construction  and  repair  of  its  railway,  to  whom 
he  claims  to  have  delivered  ties  at  fixed  prices,  which  were 
used  in  the  construction  and  repair  of  the  railway.  To  show 
the  character  of  his  claim,  appellee  alleged  that  **  he  was  a 
laborer  employed  by  Lowe  as  such  contractor ;  that  Lowe 
requested  plaintiff  to  make  and  deliver  to  him  on  said  com- 

Eany's  right  of  way  *  *  *  certain  cross  ties,  for  which 
e  agreed  and  promised  to  pay  the  plaintiff,  when  the  same 
should  be  inspected  and  received  by  the  said  railroad  com- 
pany, *  *  *  the  sum  of  twenty-eieht  cents  per  tie  for  all 
good  ties  so  delivered  by  plaintiff,  ana  the  sum  of  fourteen 
cents  per  tie  for  culled  or  faulty  ties.  *  *  *  That  pursuant 
to  said  request  of  said  Lowe  the  plaintiff  made  and  delivered 
to  said  Lowe  *  *  * ;  that  said  sums  of  money  are  due 
and  owing  the  plaintiff  for  his  personal  services,  as  wages 
earned  in  the  construction  and  repair  of  said  railroad,"  etc. 
By  exception,  appellant  questioned  the  jurisdiction  of  the 
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court  on  two  grounds:  (i)  because  the  amount  sued  for  was 
not  sufficient  to  give  jurisdiction ;  f2)  because  the  facts  al- 
leged did  not  show  that  appellee  haa  a  lien  on  the  railway. 
There  was  no  exception  to  the  petition  on  account  of  its  gen- 
erality  of  statement ;  and,  on  hearing  the  exceptions  to  the 

t'urisdiiction  of  the  court,  these  were  overruled.  A  trial  was 
lad,  which  resulted  in  a  judgment  for  appellee  for  a  part  of 
the  sum  cfeimed  by  him,  with  foreclosure  of  lien  on  that  part 
of  appellant's  railway  and  equipments  within  this  state. 

Tne  sum  claimed  not  being  sufficient  to  confer  jurisdiction 
on  the  district  court,  the  inquiry  arises  whether  the  petition 
stated  such  facts  as  gave  a  lien  on  the  railway. 
Laborers es-  j^g  exccptions  raised  this  question.  The  statute 
•tnwUour"'  S^ves  lien  to  "  mechanics,  laborers,  and  operatives 
who  have  performed  labor,  or  worked,  with  tools, 
teams,  or  otherwise,  m  the  construction,  operation,  or  repair 
of  any  railroad,  locomotive,  car,  or  other  equipment  of  a  rail- 
road, and  to  whom  wages  are  due  and  owing  lor'such  work." 
Sayles'  Civil  St.  3179^.  But  it  does  not  give  a  lien  to  per- 
sons  who  furnish  material  for  such  construction  or  repairs. 
The  petition  alleges  that  appellee  was  a  "  laborer  employed 
by  Lowe,''  and  that  the  sum  claimed  by  him  "  is  due  and  ow- 
ing to  plaintiff  for  his  personal  services,  as  wages  earned  in 
construction  and  repair  of  said  railroad."  The  statement 
that  he  was  a  **  laborer,''  and  that  the  sum  claimed  by  him 
was  due  for  his  **  personal  services  and  wages,"  are  but  the 
statement  of  conclusions,  which  cannot  be  given  effect  unless 
the  facts  stated  show  him  to  have  been  a  laborer  and  entitled 
to  wages  for  personal  services.  The  word  "  laborer,"  as  used 
in  the  statute,  evidently  means  one  who  performs  manual 
services  in  construction,  repair,  or  operation,  contemplated 
by  the  statute,  and  does  not  embrace  one  who  may  work  in 
preparing  something  of  his  own  to  sell  to  a  railway  company, 
after  it  has  been  rendered  suitable  through  his  toil,  to  be  used 
in  the  construction  or  repair  of  a  railway.  The  words  "  labor," 
*'  work,"  **  personal  services,"  and  "  wages,"  used  in  the  stat- 
ute, render  this  clear,  if  we  attach  to  them  their  ordinary 
signification.  The  facts  stated  are  that  Lowe  requested  ap- 
pellee to  make  and  deliver  ties,  and  promised  to  pay  a  sum 
named  for  each  tie  when  inspected  and  received  by  appel- 
lant, and  that  he  did  make  and  deliver,  as  per  request,  a  cer- 
tain number  of  ties,  which  were  inspected  and  received,  for 
which,  at  the  price  agreed  upon,  he  was  entitled  to  recover 
the  sum  claimed.  The  legitimate  inference  from  these  aver- 
ments is,  that  appellee  took  a  contract  to  furnish  ties  at  a 
price  named,  and  did  so,  and  that  in  preparing  and  deliver- 
ing them  he  bestowed  his  personal  services;  that  he  sold  ties 
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which  may  have  been  prepared  by  his  own  toil,  but  did  not 
perform  manual  services  in  the  construction,  repair,  or  oper- 
ation of  appellant*s  railway.  Looking. to  the  averments  of 
fact  contamed  in  the  petition,  under  a  liberal  intendment,  we 
are  of  opinion  that  the  petition  does  not  state  facts  giving  a 
lien,  and  th^t  the  demurrers  should  have  been  sustained. 
The  evidence  in  the  case,  which  consisted  solely  of  the  testi- 
mony  of  appellee,  tended  to  show  that  he  was  a  seller  of  ties, 
rather  than  a  laborer ;  and,  had  the  petition  stated  facts  suf- 
ficient to  give  lien,  we  are  of  opinion  that  the  evidence  was 
not  sufficient  to  sustain  the  judgment.  The  judgment  will 
be  reversed  and  the  case  remanded. 

Liens  for  Labor  In  Constructing  Railroads. — See  Purtell  v.  Chicago  Forge 
&  Bolt  Co.  (Wis.).  39  Am.  &  Eng.  R.  Cas.  242 ;  Martin  v.  Michigan  &  O.  K. 
Co.  (Mich.),  26  Id.  351,  note,  25  Id,  273;  Buncombe  Co.  v,  Tommey  (U. 
S.).  20  Id.  495,  note,  503  ;  Chicago,  etc.,  R.  Co.  v,  Sturgis  (Mich.),  6  /a,  619 ; 
Delaware  L.  &  W.  R.  Co.  v,  Oxford  Iron  Co.  (N.  J.),  i  Id  205. 


St.  Louis,  Fort  Scott  &  Wichita  R.  Co. 

V. 
TiERNAN. 

(37  Kan.  606.) 

Directors — Power  to  Fix  and  Pay  Salaries  of  Officers. — The  board  of  di- 
rectors of  a  railroad  company  can,  by  resolution  at  one  of  their  meetings, 
fix  the  salaries  and  order  payment  of  the  officers  of  the  company,  who 
commenced  to  work  for  the  success  of  the  enterprise  at  a  time  when  the 
company  had  no  funds,  with  a  common  understanding  and  agreement  that, 
if  they  succeeded  in  building  any  portion  of  the  road  sufficient  to  produce 
a  revenue,  a  fair  compensation  should  be  paid  them  out  of  the  revenue  so 
produced,  and  such  compensation  and  payment  may  be  fixed  and  ordered 
paid,  long  after  the  services  are  performed. 

Salaries— Note  of  Company — Validity — Non-Compliance  with  By-Laws. — 
Where  the  board  of  directors  of  a  railroad  company,  at  a  regular  meet- 
ing, authorized  and  directed  its  promissory  note  to  be  executed  by  the 
president  of  the  company,  in  payment  of  the  salarv  of  one  of  its  officers, 
when  a  by-law  of  the  company  provided  that  it  shall  be  drawn  by  the  audi- 
tor to  the  president,  etc.,  it  is  not  a  good  defense  to  an  action  on  the  note, 
that  there  had  not  been  a  strict  compliance  with  all  the  requirements  of  the 
by-laws,  in  the  execution  of  the  note.  The  services  having  been  performed 
for  the  payment  of  which  the  note  was  issued  by  the  company,  any  matter 
of  form  and  not  of  substance  ought  not  to  defeat  the  recovery. 
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Same — Authority  to  Execute  Note.— The  authority  of\  the  officers  of  the 
railroad  company  to  execute  the  note  having  been  put  in  issue  by  the  sworn 
answer  of  the  company,  some  preliminary  proof  of  their  authority  should 
have  been  given  before  the  note  was  read  in  evidence ;  but  this  error  was 
cured  by  the  subsequent  introduction  of  evidence  tending  to  show  all  the 
circumstances  under  which  the  note  was  executed. 

Same — Part  Payment — Acknowledgement  of  Liability. — Part  payment  by 
order  of  the  managing  officer  of  a  railroad  corporation,  of  a  claim  of  one  of 
its  officers  for  two  years*  salary,  the  payment  having  been  made  subsequent 
to  the  rendition  of  the  service,  is  an  acknowledgement  of  liability  on  the 
part  of  the  company. 

Promoters — Signature  to  Charter— Fiduciary  Relations.— A  person  who 
signs  his  name  to  the  chat  cer  of  a  contemplated  railroad  company,  ^me 
time  before  it  is  filed  in  the  office  of  the  secretary  of  state,  does  not  by  that 
act  alone  assume  a  fiduciary  relation  towards  the  projected 'corporation. 
A  corporation  has  no  existence  until  the  date  of  the  nling  of  its  charter, 
and  the  persons  named  therein  as  directors  for  the  first  year  assume  or  incur 
no  obligations  until  it  is  filed. 

Same— Who  Are  Promoters. — To  constitute  a  person  a  promoter  of  a  rail- 
road corporation,  it  must  affirmatively  appear  that  he  was  acting  for  and 
in  behalf  of  the  proposed  incorporation,  or  that  he  assumed  to  so  act.  and 
that,  on  the  strength  of  this  authority  or  assumption,  the  party  complain- 
ing so  dealt  with  him. 

Same — Sale  of  Roadbed — Payment  In  Capital  Stock. — The  owners  of  a 

fraded  railroad  bed,  can  sell  the  same  to  a  railroad  company,  whose  officers, 
irectors,  and  stockholders  are  composed  of  the  owners  of  the  roadbed,  and 
receive  in  payment  therefor  shares  in  the  capital  stock  of  the  railroad  com- 
pany, at  a  time  when  those  who  sell  the  roadbed,  and  own  and  control  the 
railroad  company,  are  the  absolute  owners  of  all  the  stock  issued  by  the 
railroad  company,  and  where  the  terms  of  sale,  and  the  issue  of  stock,  are 
matters  of  record  on  the  books  of  the  railroad  company,  and  when  the 
transaction  occurs  months  before  any  other  or  additional  stock  is  issued 
by  the  railroad  company. 

Corporate  Records — Parol  Evidence  to  Explain. — Parol  evidence  is  admis- 
sible to  show  that  a  resolution  of  the  board  of  directors  of  a  railroad  com- 
pany, entered  upon  the  record  of  their  proceedings,  did  not  correctly  recite 
the  amount  of  money  found  due  and  ordered  to  be  paid  to  one  of  its  officers. 

Commissioners*  decision.  Error  from  District  Court, 
Bourbon  County. 

On  the  tenth  day  of  December,  1884,  Francis  Tiernan  filed 
his  petition  against  the  St,  Louis,  Fort  Scott  &  Wichita  Rail- 
road  Company  in  the  district  court  of  Bourbon  county  in  the 
words  ana  figures  following,  to  wit: 

i*  PETITION   FOR    MONEY  ONLY. 

"  The  plaintiff,  for  cause  of  action,  says : 

"(i)  That  the  defendant  is  a  corporation  duly  organized 
under  and  by  virtue  of  the  general  laws  of  the  state  of  Kan- 
sas. Second,  That  the  defendant  is  indebted  to  this  plaintiff 
upon  a  promissory  note,  of  which  the  following  is  a  copy,  to 
wit:  Fort  Scott,  March  lo.  1882. 

**  One  hundred  and  eighty  da\^s  after  date  the  St.  Louis, 
Fort  Scott  &  Wichita  Railroad  Company  promises  to  pay  to 
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the  order  of  Francis  Tiernan,  ten  thousand  dollars,  value  re- 
ceived, payable  at  the  First  National  Bank,  Fort  Scott,  Kan- 
sas, with  interest  from  date  at  ten  per  cent,  per  annum,  the 
same  being  for  salary  from  February  3,  1880,  to  February  3, 
1882. 

St.  Louis,  Fort  Scott  &  Wichita  R.  R.  Co. 

"  By  A.  M.  Ayers,  President. 

"Attest:     Ira  D.  Bronson,  Secretary. 
[Seal— St.  L.,  Ft.  S.  &  W.  R.  R.  Co.] 

— **  That  said  note  was  for  salary  as  president  and  vice-presi- 
dent and  general  manager  from  February  23,  1880,  to  Alarch 
7,  1882,  and 'by  mistake  and  recital  was  as  above  set  forth. 
Wherefore,  plaintiff  demands  judgment  on  said  note  as  against 
this  defendant  in  the  sum  of  ten  thousand  dollars,  with  inter- 
est at  ten  per  cent,  per  annum  from  March  10,  1882. 

"  (2)  And  for  a  second  and  further  cause  of  action  this  plaint- 
iff saysthat  the  defendant  is  indebted  to  this  plaintiff  for  salary 
as  president  and  general  manager  of  this  defendant  railroad 
company  from  March  7,  1882,  to  March  7,  1884,  at  an  agreed 
and  understood  rate  of  five  thousand  dollars  per  year,. and 
this  plaintiff  alleges  that  he  was,  and  acted  and  performed  the 
duties  and  services  of  president  and  acting  general  manager 
of  said  defendant  railroad  company  during  the  whole  period 
of  time  from  March  7,  1882,  to  March  7,  1884,  and  that  such 
services  were  well  worth  the  sum  of  five  thousand  dollars 
per  year. 

**  Second,  And  this  plaintiff  alleges  that  he  has  received  from 
said  railroad  company,  this  defendant,  at  various  times,  the 
following  sums  and  amounts  of  money,  which  he  hereby  cred- 
its and  applies  upon  his  account  for  salary  from  March,  1882, 
to  March,  1884,  to-wit: 

By  corn  delivered  in  1882,     -        -        -        -        $     48  60 
"  1883,        -        -        -        -  52  35 

1883,  cash  received  to  settle  Whittaker  claims,        1,500  00 

Oct.  21,  1884,  cash  on  account,     ...  3,000  00 


Total, $4,600  95 

"  Wherefore  plaintiff  demands  judgment  against  the  de- 
fendant in  the  sum  of  ten  thousand  dollars,  with  interest  at 
seven  per  cent,  on  five  thousand  dollars  from  March  7,  1883, 
and  interest  on  five  thousand  dollars  from  March  7,  1884,  l^ss 
said  credit  of  four  thousand  six  hundred  and  95-100  dollars. 
Wherefore,  plaintiff  demands  judgment  against  the  defendant 
for  fifteen  thousand  three  hundred  and  ninety-nine  and  5-100 
dollars  with  interest  at  ten  per  cent,  per  annum,  from  March 
10,  1882,  and  costs  of  this  action.*' 

On  January  10,  1885,  ^h^  defendant  filed  its  answer,  in 
words  and  figures  as  follows,  to  wit : 
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ANSWER. 

**(i)  The  defendant,  for  answer  to  the  first  cause  of  action 
in  plaintiff *s  petition  set  forth,  says  that  the  pretended  prom- 
issory note  therein  set  forth  was  not  executed  by  this  de- 
fendant and  that  A.  M.  Ayers,  as  president,  and  Ira  D.  Bron- 
son,  as  secretary,  of  this  defendant  were  not  authorized  by 
this  defendant  to  execute  the  same,  and  that  the  same  is  not 
the  note  or  obligation  of  this  defendant. 

J.  H.  Richards, 
**A.  A.  Harris, 
"Attys.  for  Deft. 

^'  State  of  Kansas,  County  of  Bourbon  \ss,\  J.  W.  Miller,  be- 
ing duly  sworn,  says  that  he  is  the  vice-president  and  gener- 
al manager  of  the  defendant  herein,  the  St.  Louis,  Fort  Scott 
&  Wichita  Railroad  Company  ;  that  he  has  read  and  knows 
the  contents  of  the  foregoing  answer ;  and  that  he  verily  be- 
lieves the  statements  therein  made  are  true. 

J.  W.  MiLtER. 

"  Sworn  to  and  subscribed  before  me  this  eighth  day  of 
January,  1885. 
[Seal.]  "J.  S.  West,  Notary  Public. 

"Commission  expires  March  17,  1885. 

"  (2)  For  a  second  and  further  answer  to  the  first  cause  of 
action  in  plaintiff*s  petition  set  forth,  defendant  says  that  it  is 
and  has  been  a  duly  incorporated  railroad  company,  under 
the  laws  of  the  state  of  Kansas,  from  and  since  February  23, 
1880  ;  that  the  plaintiff  was  one  of  its  original  promoters,  in- 
corporators, and  directors,  and  has,  from  February  23,  1880, 
continuously  remained  a  director,  and  is  such  now,  having 
during  all  that  time  assumed  and  taken  upon  himself  the 
duties  of  a  director,  and  continued  and  acted  as  such;  that 
on  February  28,  1880,  the  plaintiff  was  elected  president  of 
this  defendant,  and  acted  as  such  to  March  9,  1881,  at  which 
time  he  was  elected  vice-president  and  general  manager,  and 
so' continued  and  acted  as  such  to  March  10,  1882;  that  on 
May  10,  1880,  the  plaintiff  was  elected  a  member  of,  and 
chairman  of,  the  executive  committee  of  the  board  of  direct- 
ors of  this  defendant ;  said  executive  committee  being,  by 
resolution  of  the  board  of  directors,  vested  with  the  power 
of  making  contracts,  transacting  business,  and  appointing 
officers  on  behalf  of  and  for  this  defendant,  and  from  May 
10.  1880,  to  March  10,  1882,  said  executive  committee  exer- 
cised such  powers,  and  were  during  that  time  mainly  the 
managing  body  of  the  corporation ;  that  previous  to  March 
10,  1882,  no  promise,  agreement,  or  contract  had  been  made 
bv  this  defendant  to  or  with  the  plaintiff  to  pay  him  any  sum 
of  money  for  his  services  as  president,  vice-president,  director, 
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or  general  manager ;  that  he  agreed  to  serve  as  such  without 
the  payment  of  any  salary  therefor. 

"(3)  The  defendant,  for  answer  to  the  second  cause  of 
action  in  plaintiff's  petition  set  forth,  admits  the  pajment  to 
the  plaintiff  of  the  sum  of  $4,600.95  at  the  times  therem  stated  ; 
but  defendant  says  that  this  sum  of  money  was  paid  by  the 
officers  of  this  defendant  without  authority  from  this  defend- 
ant, and  when  the  plaintiff  had  no  just  demand  therefor 
against  this  defendant,  and  that  the  plaintiff  wrongfully,  ap 
propriated  the  same  to  his  own  use ;  and,  except  as  herem 
admitted,  defendant  denies  all,  each,  and  every  allegation  in 
said  second  cause  of  action  set  forth,  and  demands  judgment 
against  plaintiff  for  the  sum  of  $4,600.95,  and  interest  from 
this  date. 

**  (4)  The  defendant,  for  further  answer  to  plaintiff's  pe- 
tition and  for  cause  of  action  against  him,  says  that  this  de- 
fendant was  duly  incorporated  as  a  railroad  company  under 
and  by  virtue  of  the  laws  of  the  state  of  Kansas,  on  February 
23,  1880,  for  the  purpose  of  constructing  and  operating  a  line 
of  standard  guage  railroad  from  a  point  on  the  eastern  line 
of  said  state,  east  of  Fort  Scott,  in  Bourbon  county,  to  King- 
man, in  said  state, — a  distance  of  about  250  miles  ;  and  that, 
from  the  time  of  its  incorporation  up  to  this  time,  it  has  con- 
tinuously exercised  the  rights,  powers,  privilee^es,  and  fran- 
chises 01  a  railroad  company,  under  the  laws  of  the  state  of 
Kansas  ;  that  the  plaintiff  was  one  of  its  original  promoters, 
incorporators,  and  directors,  and  has,  from  February  23,  1880, 
continuously  remained  a  director,  and  is  such  now,  having 
during  all  that  time  assumed  and  taken  upon  himself  the 
duties  of  a  director,  and  continued  and  acted  as  such  ;  that 
on  February  28,  1880,  the  plaintiff  was  elected  president  of  ^ 
this  defendant,  and  acted  as  such  to  March  9,  1881,  at  which 
time  he  was  elected  vice-president  and  general  manager,  and 
so  continued  and  acted  as  such  to  March  10,  1882;  that  on 
May  10,1880,  the  plaintiff  was  elected  a  member  of,  and  chair- 
man of,  the  executive  committee  of  the  board  of  directors  of 
this  defendant,  said  executive  committee  being,  by  resolution 
of  the  board  of  directors,  vested  with  the  power  of  making 
contracts,  transacting  business,  and  appointing  officers  on  be- 
half of  and  for  this  defendant;  and  Irom  May  10,  1880,  to 
March  10,  1882,  said  executive  committee  exercised  such  pow- 
ers, and  were  during  that  time  mainly  the  managing  boay  of 
the  corporation  ;  that  as  such  president,  vice-president,  gener- 
al manager,  member  of,  and  chairman  of,  the  executive  com- 
mittee of  the  board  of  directors  of  this  defendant,  the  plaint- 
iff was  the  managing  and  chief  administrative  officer  of  this 
defendant;  that  on  January  12,  1881,  the  plaintiff  and  one  A. 
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M.  Ayers,  who  was  then  a  director  and  vice-president  of  this 
defendant,  and  one  J.  J.  Franklin,  who  was  then  the  treasurer 
of  this  defendant,  purchased  of  one  M.  S.  Carter  the  roadbed 
of  what  was  theretofore  known  as  the  *  Fort  Scott,  Humboldt 
&  Western  Railroad  Company,*  in  the  counties  of  Bourbon 
and  Allen  in  the  state  of  Kansas,  the  same  consisting  of  some 
grading  which  had  been  done  some  ten  years  prior  thereto 
on  a  contemplated  line  of  railroad  between  Fort  Scott  and 
Humboldt,  but  which  had  long  been  abandoned,  the  plaint- 
iff, said  Ayers,  and  Franklin,  paying  to  said  Carter  therefor 
the  sum  of  fifteen  thousand  dollars,  which  was  the  full  value 
thereof;  that  on  January  13,  1 881,  at  a  time  when  this  defend- 
ant was  greatly  indebted  beyond  its  ability  to  pay,  and  when 
very  little,  if  any,  of  its  line  of  railroad,  had  been  constructed, 
the  plaintiff  and  said  Ayeis  wrongfully,  fraudulently,  and  in 
utter  disregard  of  the  dfuties  which,  as  officers  and  directors 
of  this  defendant,  they  owed  to  it,  and  by  collusion  with  their 
associate  officers  and  directors,  and  in  fraud  of  the  rights  of 
this  defendant,  its  stockholders,  bondholders,  and  creditors, 
the  public,  and  the  state  of  Kansas,  procured  their  said  asso- 
ciate officers  and  directors  to  purchase  of  them  the  said  road- 
bed so  purchased  of  said  Carter  ;  the  plaintiff  and  said  Ayers 
having  previously,  on  November  12,  1880,  procured  the  pas- 
sage of  a  resolution  to  that  effect  at  a  meeting  of  the  board  of 
directors  of  this  defendant,  at  which  the  plaintiff  and  said 
Avers  were  present,  and  in  which  they  participated  and  vot- 
ed in  favor  of  said  resolution.  As  the  purchase  price  of  said 
roadbed,  the  plaintiff,  said  Ayers,  and  Franklin  procured  to 
be  paid  to  themselves  of  the  moneys* of  this  defendant  the 
sum  of  two  hundred  thousand  dollars,  the  same  having  been 
ffnally  paid  to  them  June  12,  1882.  In  addition  to  the  said 
sum  of  money  so  paid  to  them  as  aforesaid,  the  plaintiff,  said 
Ayers,  and  Franklin,  procured  to  be  issued  to  themselves 
three  million  six  hundred  thousand  dollars  of  the  capital 
stock  of  this  defendant ;  the  plaintiff  receiving  as  his  share  of 
the  money  so  paid  the  sum  of  sixty-six  thousand  six  hundred 
and  sixty-six  dollars,  sixty-six  and  two-thirds  cents,  and  of  the 
capital  stock  of  this  defendant  the  sum  of  one  million  two 
hundred  thousand  dollars.  This  defendant  received  no  other 
consideration  far  said  sum  of  money  so  procured  by  said 
parties  to  be  paid  to  themselves,  and  the  capital  stock  of  this 
defendant,  so  procured  by  them  to  be  issued  to  themselves, 
than  the  said  roadbed  so  purchased  by  them  of  said  Carter. 
This  defendant  further  says  that  its  capital  stock,  at  the  time 
it  was  so  procured  by  the  said  parties  to  be  issued  to  them^ 
selves,  was  of  the  value  of  one  hundred  cents  on  the  dollar. 
Wherefore  defendant  prays  judgment  against  the  plaintiff  for 
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the  value  of  said  money-  and  capital  stock,  in  the  sum  of  three 
million  eight  hundred  thousand  dollars.  Wherefore  upon  all 
causes  of  action  hereinbefore  stated  in  favor  of  the  defendant 
and  against  the  plaintiff,  the  defendant  prays  judgment  against 
the  plaintiff  for  the  sum  of  three  million  eight  hundred  and 
four  thousand  six  hundred  dollars  and  ninety-five  cents, 
($3,804,600.95.)** 

Afterwards,  and   within  the   time   required  by  law,  the 

ElaintiflF  filed  his  reply  to  defendant's  answer,  in  words  and 
gures  as  follows,  to-wit : 

"  REPLY. 

"  The  said  plaintiff,  for  reply  to  defenses  number  i  and  2, 
in  defendant's  answer  herein,  says  that  .he  denies  each  and 
every  allegation  therein  contained.  For  reply  to  defendant's 
answer  number  4,  filed  herein,  plaintiff  denies  each  and  every 
allegation  therein,  except  as  herein  specifically  admitted,  and 
plaintiff  says  that  he  and  A.  M.  Avers  and  J.  J.  Franklin  were 
the  owners  of  the  roadbed  and  old  grade  of  the  Fort  Scott, 
Humboldt  &  Western  Railroad  Company  prior  to  the  organ- 
ization of  this  defendant  railroad  company ;  that,  upon  the 
organization  of  this  present  railroad  company,  defendant 
herein,  it  was  found  desirable  and  necessary  by  it  for  the 
success  of  this  defendant  corporation  in  building  its  proposed 
line  of  railway,  to  acquire  said  roadbed  of  the  Fort  Scott, 
Humboldt  &  Western  Railroad  Company,  and  upon  a  fair 
and  full  presentation  of  all  the  facts  in  the  case  to  the  board 
of  directors  of  this  defendant,  and  without  any  fraud  or 
collusion,  or  underhand  proceeding  whatever  this  plaintiff 
an'd  his  associates  did  sell  the  same  to  the  railroad  company, 
this  defendant,  for  the  notes  of  this  defendant  in  the  sum  of 
two  hundred  thousand  dollars,  and  for  a  majority  of  the  stock 
of  this  defendant  company  to  the  nominal  amount  of  its  face 
value  of  three  million  six  hundred  thousand  dollars ;  that 
said  notes  at  that  time  had  no  value  whatever,  and  only  could 
become  of  anj  value  upon  the  success  of  the  railroad  com- 
pany in  buildmg  its  road ;  the  said  stock  had  no  value  at  the 
time  of  said  sale,  and  has  no  market  value  now,  and  never 
had  any  value  except  for  the  purpose  of  securing  the  control 
of  the  railroad  of  the  defendant;  that  only  a  portion  of  said 
notes  have  ever  been  paid  ;  that  said  company,  this  defend- 
ant, only  paid  a  fair  price  for  said  old  roadbed,  and  the 
transaction  was  a  fair  and  valid  one  in  all  respects,  and  was 
known  to,  and  ratified,  and  affirmed  by  all  the  stockholders 
of  the  defendant  corporation.  And  for  a  further  reply  to 
said  answer  number  4,  this  plaintiff  says  that  more  than  two 
years  have  elapsed  since  said  transaction  up  to  the  bringing 
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of  this  suit.  And  for  a  further  reply  this  plaintiff  says  that 
more  than  three  years  have  elapsed  between  said  transaction 
and  the  bringing  of  this  action.  And  for  reply  to  the  third 
defense  set  up  in  defendant's  answer,  plaintiff  says  that  he 
denies  that  the  payment  therein  admitted  and  set  forth  was 
the  unauthorized  and  mistaken  act  of  the  officers  of  this 
defendant,  but  was  a  duly  authorized  payment  on  account  by 
this  defendant  to  this  plaintiff  upon  account,  and  for  the  pur- 
pose of  being  so  applied,  upon  a  due  presentation  01  an 
account  for  services  made  by  this  plaintiff  upon  the  defend- 
ant. Wherefore  plaintiff  demands  judgment  as  in  his  peti- 
tion." 

Afterwards  defendant  filed  a  denial  of  plaintiff's  reply,  in 
words  and  figures  as  follows,  to-wit : 

DENIAL  OF  plaintiff's  REPLY. 

"Defendant,  with  reference  to  plantiff's  reply  to  count 
number  4  of  defendant's  answer,  denies  all,  each  and  every 
allegation  in  said  reply  contained,  save  and  except  in  so  far 
as  the  same  are  admissions  of  the  allegations  of  said  count 
number  4,  and  of  defendant's  right  to  recover  of  plaintiff  for 
the  cause  of  action  therein  stated." 

On  October  5,  1885,  the  defendant,  by  leave  of  court,  filed 
an  amendment  to  its  answer,  which  is  as  follows: 

"AMENDMENT  TO  ANSWER. 

"(i)  Defendant,  by  leave  of  court,  first  had  and  obtained, 
files  this,  its  amendment  to  its  answer  herein,  and  says  the 
defendant  signed  the  articles  of  incorporation  of  the  defend- 
ant, and  became  a  director  thereof,  on  the  nineteenth  day  of 
January,  1880,  and  from  that  time,  up  to  the  time  of  filing 
said  answer,  continuously  remained  and  acted  as  a  director 
of  the  defendant.  (2)  That  the  plaintiff,  Ayers  and  said 
Franklin,  paid  M.  S.  Carter  the  $15,000  for  the  roadbed  of  the 
Fort  Scott,  Humboldt  &  Western  Railroad  out  of  the  mon- 
eys belonging  to  this  defendant." 

The  cause  was  tried  at  the  September  term,  1885,  by  the 
court,  without  a  jury,  by  agreement  of  parties,  upon  the 
pleadings  as  hereinbefore  set  forth.  The  court  decided  the 
issues  in  favor  of  the  plaintiff,  and  rendered  a  judgment  in 
his  favor,  the  journal  entry  of  which  is  as  follows: 
"Journal  of  the  District  Court  of  Bourbon  County, 

Kansas,  October  5,  1885. 

^^Francis  Tiernan,  Plaintiff,  vs.  St.  Louis,  Fort  Scott  &  Wichita 

Railroad  Company,  Defendant. 

"  Now,  at  this  day,  this  cause  came  on  for  hearing  and 
trial  by  the  court,  both  parties  waiving  the  intervention  of 
the  jury.     The  plaintiff  appeared  by  E.  M.  Hulett  and  J.  D. 
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McCleverty,  his  attorneys,  and  the  defendant  by  J.  H.  Rich- 
ards, A.  A.  Harris  and  J.  H.  Sallee,  its  attorneys,  and  the 
court,  having  heard  the  evidence  and  arguments  of  counsel, 
and  considered  of  the  same,  finds  upon  the  issues  joined 
herein,  in  favor  of  the  plaintiff,  and  against  the  defendant, 
and  that  the  plaintiflF  is  entitled,  in  accordance  with  the  alle- 
gations and  prayer  of  his  petition,  to  have  the  note  sued  on 
reformed  as  prayed  for,  and  for  judgment  upon  both  counts 
of  said  petition.  It  is,  therefore,  by  the  court  considered, 
ordered  and  adjudged,  that  said  plaintiflF  have  and  recover 
of  and  from  the  said  defendant  the  sum  of  twenty  thousand 
and  one  dollars  and  fifty  cents,  and  his  costs,  to  be  taxed 
herein ;  and  execution  is  awarded  therefor.  It  is  further 
ordered  that  of  said  judgment  the  sum  of  thirteen  thousand 
six  hundred  and  fifty-three  and  30-100  dollars  shall  bear 
interest  at  the  rate  of  ten  per  cent,  per  annum,  and  the  sum 
of  six  thousand  three  hundred  and  forty-seven  and  20-100 
dollars  shall  bear  interest  at  the  rate  of  seven  per  cent,  per 
annum.  To  said  finding  and  judgment,  and  to  each  and 
every  part  thereof,  the  defendant  duly  excepted  and  excepts.*' 
On  the  same  day,  to-wit,  October  5,  1885,  the  defendant 
filed  its  motion  for  a  new  trial  of  said  case,  which  is  in  words 
and  figures  as  follows,  to-wit: 

"MOTION  FOR  NEW  TRIAL. 

"  Now  comes  the  defendant  and  moves  the  court  to  set 
aside  the  judgment  rendered  herein,  and  to  grant  a  new  trial 
in  this  action,  for  reasons  as  follows :  (i)  The  said  judgment 
and  decision  is  contrary  to  law.  (2)  The  said  judgment  and 
decision  is  not  sustained  by  sufficient  evidence.  (3)  Errors 
of  law  in  the  rejection  and  reception  of  testimony,  prejudi- 
cial to  the  defendant,  occurring  at  the  trial,  and  excepted  to 
by  the  defendant  at  the  time.'* 

And  thereupon,  on  the  same  day,  to-wit,  October  5,  1885, 
the  said  motion  for  a  new  trial  coming  on  to  be  heard,  the 
court  overruled  and  denied  it;  and  the  journal  eiitry  over- 
ruling said  motion  is  as  follows,  to-wit: 
"Journal  OF  THE  District  Court  of  Bourbon  County, 

Kansas,  October  5,  1885. 

^'Francis  Tiernan,  Plaintiff y  vs.  St.  Louis,  Fort  Scott  &  Wichita 

Railroad  Company,  Defendant. 

"  Now,  on  this  fifth  day  of  October,  this  cause  came  on  to 
be  heard  on  the  motion  01  defendant  for  a  rehearing  and  a  new 
trial  of  this  action,  and  the  court,  after  having  heard  the 
arguments  of  counsel,  and  being  fully  advised  in  the  prem- 
ises, does  overrule  and  deny  said  motion,  to  which  ruling  of 
the  court  the  defendant  duly  excepted  and  excepts.     And 
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thereupon,  on  motion  of  the  defendant,  sixty  days  are  given 
defendant  to  make  and  serve  on  plaintiff's  counsel  a  case 
made  for  the  supreme  court,  and  ten  days  thereafter  are 
granted  to  plaintiff 's  counsel  to  make  and  serve  on  defend- 
ant's counsel  amendments  thereto,  and  five  days  thereafter 
are  granted  to  defendant  to  present  said  case  to  the  judge  of 
this  court  for  signing,  settlement  and  allowance." 

y.  //.  Ricliardsy  A.  A.  Harris  and/.  H,  Sallee  for  plaintiff  in 
error. 

/.  D,  McCleverty  and  E,  M.  Htilett  for  defendant  in  error. 

Simpson,  C. — The  investigation  of  the  important  questions 
involved  in  this  case  has  been  much  lightened  and  expedited 
by  the  very  careful  and  judicious  preparation  of  the  cause 
for  review  in  this  court.  The  record  of  the  case  made  is 
printed  in  large,  clear  type,  supplied  with  a  thorough  and  ad- 
mirable index ;  the  documentary  evidence  arrayed  in  the 
natural  order  for  examination ;  and,  in  a  word,  everything 
has  been  done  to  lessen  the  labor  of  the  court,  and  to  render 
its  discharge  of  duty  easy  and  pleasant.  We  express  the  ob- 
ligation of  the  court  to  counsel  for  plaintiff  in  error,  for  their 
care  and  skill  in  the  preparation  of  the  case  for  review  here. 
Counsel  on  both  sides  have  exhausted  the  sources  of  infor- 
mation on  the  legal  questions  involved,  and  left  to  the  court 
nothing  to  complain  of  in  this  regard.  Condensing  the  doc- 
umentary and  oral  evidence  into  a  brief  summary,  and  recit- 
ing them  in  chronological  order,  the  material  facts  are  as 
foflows :  The  note  sued  upon  by  the  plaintiff  below  was  exe- 
cuted by  the  president  of  the  railroad  company,  and 
*'»**^  it  was  claimed  that  this  was  done  in  pursuance  of  a 

resolution  of  the  board  of  directors,  adopted  at  a  meeting 
held  on  the  tenth  day  of  March,  1882.  Tne  authority  of  the 
president  to  execute  the  note  is  denied  by  a  verified  answer. 
As  this  is  one  of  the  most  vigorously  contested  questions  in 
the  case,  we  pass  it  for  the  present. 

The  balance  of  the  plaintiff's  demand  against  the  railroad 
company  consisted  of  a  claim  for  salary  as  president  and  gen- 
eral manager  from  March  7,  1882,  to  March  7,  1884,  2it  an  es- 
tablished rate  of  $5,000  per  year ;  and  about  this  part  of  the 
claim  there  does  not  seem  to  be  much  controversy.  The  an- 
swer of  the  defendant  below  alleges  that  Tieman  and  Ayers 
were  promoters,  incorporators,  and  directors  of  the  railroad 
company,  and  that  Tiernan  was  its  president  and  active  man- 
ager ;  that,  while  acting  in  that  capacity,  he  and  Ayers,  on 
the  twelfth  January,  1881,  purchased  from  one  M.  S.  Carter 
a  roadbed  of  a  defunct  railroad  corporation,  extending  from 
Fort  Scott  to  Humboldt,  at  its  full  value,  for  $1 5,000,  and  then, 
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in  collusion  with  other  certain  officers  and  directors  of  the 
St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company,  sold  it  to 
that  company  for  the  sum  of  $200,000  cash,  or  its  equivalent, 
and  $3,600,060  of  the  capital  stock  of  said  company ;  that  this 
was  done  in  violation  of  their  obligations  and  duties  as  of- 
ficers of  said  railroad  company ;  that  the  stock  was  of  par 
value, — and  pray  a  judgment  against  Tiernan  for  $3,804,600.95. 
For  some  years  beiore  the  organization  of  the  St.  Louis, 
Fort  Scott  &  Wichita   Railroad  Company,  there   had   been 

fraded  a  roadbed,  with  some  bridges  built  on  it,  from  Fort 
cott  to  a  little  distance  beyond  Humboldt,  by  an  organization 
known  as  the  "  Fort  Scott,  Humboldt  &  Western  Railroad 
Company."  The  length  of  this  roadbed  was  about  44  miles. 
The  company  that  had  graded  the  roadbed  and  built  the 
bridges  had  failed,  and  one  M.  S.  Carter  had  foreclosed  a 
mortgage  against  it,  and  bid  in  its  property,  consisting  of  the 
roadbed  ana  bridges,  and  had  become  the  absolute  owner. 
On  the  seventeenth  day  of  February,  1880,  Carter  sold  this 
roadbed  to  Francis  Tiernan  and  Alexander  M.  Ayers,  to- 
gether with  all  maps  and  profiles  in  the  possession  or  in  the 
control  of  Carter,  of  said  line  of  road  between  Fort  Scott  and 
Humboldt,  and  thence  westward,  or  south-westward  through 
the  state  of  Kansas.  The  consideration  of  this  sale  was  the 
sum  of  $15,000,  to  be  paid  as  follows:  $1,000  within  90  days, 
and  $14,000  within  one  year,  and  the  additional  agreement 
that  the  said  Tiernan  and  Ayers  were  to  commence  within 
30  days  to  procure  the  unsecured  right  of  way  over  which  the 
said  roadbed  or  line  of  railroad  was  originally  surveyed,  es- 
tablished, and  partially  graded ;  and  all  deeds  and  contracts 
for  the  right  of  way,  side  tracks,  and  switches,  depot  grounds, 
tanks,  and  stock-yards  were  to  be  taken  in  the  name  of  M.  S. 
Carter,  and  were  to  inure  to  his  benefit,  and  to  be  absolutely 
his,  until  Tiernan  and  Avers  paid  in  accordance  with  the  terms 
herein  specified ;  and  Tiernan  and  Avers  agreed  that  within 
90  days  they  would  use  their  best  endeavors  to  secure  aid  to 
said  road,  by  procuring  bonds  to  be  voted  by  the  various 
municipalities  through  which  said  line  would  pass,  in  Bour- 
bon and  Allen  counties,  and  that  all  such  aid  procured  in  the 
construction  of  a  railroad  from  Fort  Scottto  Humboldt,  should 
accrue  to  the  benefit  of  Carter  and  become  his  property,  if 
they  should  fail  to  pay  him  as  specified.  The  terms  of  this 
agreement  were  reduced  to  writing,  and  signed  by  the  parties, 
on  the  seventeenth  day  of  February,  1880.  Tne  first  one 
thousand  dollars  was  paid  on  th^  fourteenth  of  May  following. 
On  the  twenty-third  day  of  February,  1880,  the  charter  of  the 
St.  Louis,  Fort  Scott  &  Wichita  Railroad  Company  was  filed 
in  the  office  of  the  secretary  of  state.     It  was  signed  and  ac- 
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knowledged  by  Francis  Tiernan  and  Alexander  M.  Ayers,  in 
Champaign  county,  Illinois,  on  the  twentieth  day  of  January, 
1880.  On  the  twentieth  day  of  February,  1880,  the  company 
was  organized  at  Fort  Scott  by  the  election  of  Francis  Tier- 
nan  as  president ;  Alexander  M.  Ayers  as  vice-president ;  and 
Ira  D.  Bronson  as  secretary.  On  the  seventeenth  day  of 
April,  1880,  Tiernan  and  Ayers  sold  to  John  J.  Franklin,  of 
Philadelphia,  one-third  interest  in  the  roadbed  known  and 
called  the  "  Fort  Scott,  Humboldt  &  Western  Railroad,"  com- 
mencing at  Fort  Scott  and  running  to  Humboldt,  estimated 
distance  44  miles,  for  the  consideration  of  $25,000.  Of  that 
amount  $5,000  was  to  be  paid  as  soon  as  Franklin  could  ex- 
amine the  title  and  approve  it,  and  the  sum  of  $20,000  to  be 
paid  within  eight  months.  When  Franklin  paid  the  $5,000 
he  was  to  be  elected,  treasurer  of  the  St.  Louis,  Fort  Scott  & 
Wichita  Railroad  Company. 

Some  time  during  the  month  of  May,  1880,  the  St.  Louis» 
Fort  Scott  &  Wichita  Railroad  Company  made  an  agreement 
to  parchase  the  old  roadbed  of  the  Fort  Scott,  Humboldt  & 
Western  Company,  and  it  is  this  agreement  that  is  hereafter 
referred  to  in  the  minutes  of  the  meeting  of  the  directors  of 
the  St.  Louis,  Fort  Scott  &  Wichita  Railroad,  held  on  No- 
vember 12,  1880.  On  the  twelfth  day  of  November,  1880,  the 
directors  of  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad 
adopted  a  resolution  approving  and  confirming  the  contract 
of  Tiernan,  Ayers,  and  Franklin  of  the  sale  by  them,  and  the 
purchase  by  the  company,  of  the  roadbed,  etc.,  ordering  the 
issue  and  delivery  of  the  stock  and  the  execution  and  delivery 
of  orders  for  cash,  or  first  mortgage  bonds,  as  provided  in  the 
agreement  of  sale.  On  the  third  daj  of  December,  1880, 
Franklin  sold  to  Ira  J.  Bronson  all  his  right,  title,  interest, 
and  claim  in  and  to  the  St.  Louis,  Fort  Scott  &  Wichita  Rail- 
road Company,  and  the  old  roadbed,  etc.  On  the  sixth  day 
of  March,  1 881,  at  a  meeting  of  the  stockholders  of  the  St 
Louis,  Fof t  Scott  &  Wichita  Railroad  Company,  tlie  follow- 
ing resolution  was  adopted  by  a  vote  of  all  tlie  stockholders 
present  in  its  favor:  •**Be  it  resolved  that  all  actions  of  the 
board  of  directors  of  the  St.  Louis,  Fort  Scott  &  Wichita 
Railroad  Company,  in  relation  to  selling  and  disposing  of  the 
capital  stock  of  said  railroad,  and  receiving  payment  therefor 
in  the  manner  and  kind  in  which  such  payments  were  made, 
be,  and  they  are  hereby,  approved  and  ratified."  The  road- 
bed was  paid  for  by  issuing  to  Francis  Tiernan,  Alexander 
M.  Ayers,  and  Ira  J.  b/onson,  or  his  assignee,  each  $1,200,000 
of  paid-up  capital  stock,  and  j^n  order  on  the  railroad  com- 
dany  in  favor  of  each  one  of  these  persons  for  $66,666.66f  in 
cash,  or  first   mortgage   bonds;  but  the  order  for  cash  or 
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bonds  was  in  no  manner  to  become  a  lien  on  that  part  of  the 
road  running  from  Fort  Scott  to  a  point  where  it  crosses  the 
Kansas  City,  Lawrence  &  Southern  Kansas  Railroad  in  Allen 
county.  At  the  time  of  these  various  transactions  about  the 
old  roadbed,  there  had  been  no  amount  of  the  capital  stock 
of  the  railroad  company  issued,  the  first  being  issued  to  one 
L.  M.  Bates  of  New  York,  in  December,  1880.  Bates  was  an 
assignee  of  Ira  J.  Bronson,  for  a  part  of  Bronson's  share  of 
the  stock  of  the  purchase  of  the  roadbed. 

On  this  state  of  facts,  supplemented  by  the  other  acts  of  the 
parties  that  will  be  noticed  hereafter,  the  contention  of  coun- 
sel for  plaintiff  in  error  is  :  First,  Tiernan  was  president,  gen- 
eral manager,  and  chairman  of  the  executive  committee  for 
two  years,  during  which  time  no  agreement  existed  whereby 
he  was  to  be  paid  for  his  services  ;  and,  at  the  end  of  that 
time,  he  and  his  associate  directors  could  not  legally  vote  him 
a  salary  for  services  theretofore  rendered.  '  Second.  Ayers, 
Bronson,  and  Hill  were,  respectively,  vice-president,  secre- 
tary, and  superintendent  of  the  company  during  the  time 
Tiernan  was  president.  No  contract  or  agreement  had  been 
made  whereby  they  were  to  be  paid  a  salary,  nor  no  resolu- 
tion or  by-law  had  been  adopted  to  that  effect.  At  a  meeting 
of  the  directors,  at  which  Tiernan,  Ayers,  Hill,  Bronson,  and 
another,  who  was  a  subordinate  officer  of  the  company,  only 
were  present,  and  no  notice  of  the  meeting  had  been  given  to 
the  absent  directors,  a  resolution  could  not  be  legally  adopted 
allowing  salaries  to  Ayers,  Bronson,  and  Hill  for  services 
theretofore  rendered,  and  authorizing  the  execution  of  the 
company's  notes  therefor.     Third,  The  by-laws  of   the  com- 

})ahy,  adopted  by  the  stockholders  at  meeting  regularly  called 
or  that  purpose,  provided  the  manner  in  which  the  company's 
notes  should  be  executed,  and  persons  who  were  both  stock- 
holders and  directors,  and  who  had  favored  the  adoption  of 
such  by-laws,  could  not  ignore  them,  and  procure  the  com- 
pany's notes  to  be  executed  to  themselves,  in  a  manner  differ- 
ent from  that  prescribed  in  the  by-laws.  Fourth,  Tiernan  and 
Ayers,  occupying  the  positions  hereinbefore  recited,  bought 
in  an  old  roadbed  that  the  company  needed  for  $15,000,  and 
for  the  purpose  and  with  the  intention  of  selling  it  to  the  com- 

fany,  with  an  agreement  among  themselves,  Bronson,  and 
nil,  to  divide  the  profits  of  the  transactions,  sold  it  to  the 
company  for  $200,000  cash  and  $3,600,000  of  the  company's 
capital  stock,  and  then  carried  out  their  agreement  about  the 
division  of  profits.  The  company  is  entitled  to  recover  of 
Tiernan  the  difference  between  the  price  paid  by  him  and 
Ayers  for  the  roadbed  and  that  at  which  they  sold  it  to  the 
company.     Fifth,  Tiernan  and  Ayers  did  not  disclose  to  any 
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of  their  associate  directors,  except  Bronson  and  Hill,  the  price 
paid  by  them  for  the  roadbed,  and  the  other  five  directors 
had  no  knowledge  on  that  subject.  Such  a  transaction  will 
not  be  upheld  when  it  is  challenged  in  a  proper  action  by  the 
company.  Sixth.  Tiernan  took  $3,600,000  of  the  company's 
capital  stock  in  the  manner  above  set  forth,  and  in  a  proper 
action  by  the  company  he  is  answerable  to  it  for  the  par  value 
of  the  stock,  and  that  judgment  should  be  rendered  against 
him  accordingly.  Sccenth.  Tiernan  was  a  director  from  the 
time  of  the  organization  of  the  company  down  to  the  time  of 
the  commencement  of  the  action  to  recover  for  the  matters 
hereinbefore  referred  to.  And  as,  during  all  that  time,  he  was 
trustee  for  the  company,  statutes  of  limitation  did  not  com- 
mence to  run  as  long  as  that  relation  continued. 

Contention  as  to  the  Note. — Numerous  questions  arose  on 
the  pleadings  and  at  the  trial,  with  reference  to  the  authority 
of  the  board  of  directors  of  the  railroad  company  to  execute 
the  Sio,ooo  note  set  forth  as  the  first  clause  of  action  in  the 
petition  of  the  plaintiff  below,  and  they  are  as  follows : 

First,  It  is  claimed  that  after  services  had  been  performed 
by  Tiernan  as  president  of  the  company,  without  any  ex- 
press agreement  as  to  their  value  and  payment,  the  board  of 
directors  could  not  legally  vote  him  a  salarj^  for  past  services. 
We  do  not  think  this  objection  fairly  states  the  facts  in  this 
particular  case,  for  this  reason  :  that  there  is  in  the  record 
some  evidence  tending  to  show  that  there  was  a  common  un- 
derstanding among  those  persons  who  were  actively  engaged 
Power  of  di-  ^"  ^^  work  of  the  company,  that  they  were  to  re- 
rerton  to  ccive  Compensation  for  such  services.  It  is  true 
TotewUry  that  the  record  does  not  disclose  any  affirmative 
for  i»Mt  ter.  action  by  the  governing  body  of  the  company,  at 
^*^*'*  the  commencement  of  these  services,  or  for  a  long 

time  thereafter,  declaring  a  liability  and  providing  a  measure 
of  compensation  in  respect  to  them,  but  the  fact  remains  that 
they  all  went  to  work  with  a  common  understanding  that  if 
their  united  efforts  were  successful,  and  anything  substan- 
tial resulted  from  their  labors,  fair  pay  for  labor  performed 
would  follow.  It  must  be  recollected  that  the  only  capital 
this  railroad  company  possessed  at  its  birth,  and  in  its  earlier 
strugglesforexistence,  was  the  energy  and  capacity  of  Tier- 
nan, Ayers,  Bronson,  and  Hill.  They  necessarily  reserved  the 
question  of  compensation  for  the  future  to  be  settled  and  de- 
termined by  the  success  attained ;  for,  without  their  labors 
resulted  in  the  construction  and  equipment  of  a  railroad, 
there  would  be  no  revenue  produced  sufficient  to  pay  ex- 
penses or  salaries.  If  their  projected  road  became  an  ac- 
complished fact,  the  measure  of  compensation  was  to  be  de- 
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termined  by  the  degree  of  success.  If  there  is  any  one  thing 
more  manifest  in  the  record  than  all  others,  it  is  the  tireless 
energy  and  wonderful  management  of  these  four  men  in  the 
organization  of  the  company,  and  the  success  of  the  enter- 
prise. It  may  be  fairly  said  that  the  resolution  of  the  board 
of  directors  of  the  company,  passed  on  the  tenth  day  of 
March,  1882,  allowing  salaries  to  the  persons  therein  named, 
was  but  expressive  of  the  common  understanding  had  at  the 
commencement  of  the  work,  that  they  were  to  be  paid  a  rea- 
sonable compensation  for  services  rendered,  whenever  the 
success  of  the  enterprise  justified  the  payment. 

This  case  differs  irom  that  of  First  Slat.  Bank  of  Ft.  Scott 
V.  Drake,  29  Kan.  311,  i  Am.  &  Eng.  Corp.  Cas.  210,  in  this 
respect,  for  in  the  reported  case  it  was  claimed  on  the  part 
of  the  bank  that  when  Drake  was  appointed  cashier  he  had 
agreed  to  act  without  compensation.  He  was  a  large  stock- 
holder ;  he  was  allowed  room  in  which  to  transact  his  pri- 
vate business,  and  space  in  the  safe  of  the  bank  in  which  to 
deposit  his  valuable  private  papers ;  and  because  he  owned 
a  large  share  of  the  stock,  and  was  allowed  these  other  priv- 
ileges and  facilities  for  the  transaction  of  his  private  busi- 
ness, he  assumed  the  duties  of  cashier  without  other  com- 
pensation. It  is  said  in  that  case,  (page  330 :)  '*  As  this  case 
goes  back  for  a  new  trial,  we  desire  to  add,  to  guard  against 
any  misconception,  that  we  do  not  agree  with  all  the  author- 
ities heretofore  cited  as  to  the  lack  of  power  on  the  part  of 
the  directors  to  appropriate  money  in  payment  of  the  salary 
of  the  cashier  or  otner  officers,  after  the  services  have  been 
rendered ;  and  in  cases  where  such  cashier  or  other  officer 
happens  to  be  a  director,  we  think  the  rule  is,  in  the  absence 
of  positive  restrictions,  that  an  executive  officer  like  that  of 
cashier  is  entitled  to  reasonable  compensation  for  his  ser- 
vices, and  that  the  directors  have  power  to  fix  the  salary 
after  the  expiration  of  the  term  of  onice,  and  this,  though  the 
appointee  is  also  a  director,  and  continues  to  be  such,  while 
holding  the  independent  office."  We  conclude,  therefore, 
that  the  board  of  directors  had  the  power  to  pass  the  reso- 
lution of  the  tenth  March,  1882,  for  the  reason  that  it  only 
expressed  a  previous  agreement,  and  that  they  had  the  right 
to  award  reasonable  compensation  to  an  officer  for  services 
performed,  after  they  haa  been  rendered.  It  is  not  neces- 
sary, in  view  of  the  fact  that  there  is  ample  testimony  in  the 
record  to  establish  the  common  understanding  existing  as  to 
compensation,  to  sustain  our  ruling  in  the  case  by  that  of  the 
Drake  case.  The  writer  of  this  opinion  has  serious  doubts 
as  to  the  application  of  the  rule  in  that  case  to  the  facts  here 
presented,  and  is  very  decided  in  his  conviction  that  such  a 
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nile  can  onl}-  be  supported  with  reference  to  a  class  of  ap- 
pointive officers  who  have  no  control  over  the  management 
and  disposition  of  the  property  of  a  corporation.  It  is  very 
clear  that  the  learned  judge  who  delivered  the  opinion  in  the 
Drake  Case,  and  had  considered  all  the  cases  now  cited,  had 
the  distinction  between  managing  and  controlling  officers 
and  ministerial  ones  in  mind,  and  that  his  remarks  were  made 
with  reference  to  that  distinction. 

S€co7id.  It  is  insisted  by  counsel  for  plaintiff  in  error  that 
the  resolution  of  the  board  did  not  authorize  the  execution 
and  deliverj'  of  a  note  of  $10,000  to  Tieman  for  his  services, 
▲othority  to  ^^^  answer  of  the  company  denied  the  authority 
«x«c«te    »Bd  of  i^s  officers  to  execute  the  note  sued  upon.    The 
deiiTer  note,  auswcr  was  Supported  by  an  affidavit,  and,  while 
this  raised  the  other  question  disposed  of  above, 
this  question  still  remains.     The  minutes  of  the  proceedings 
of  the  directors'  meeting  held  on   the  tenth  day  of  March,' 
1882,  recite  that  ** whereas  the  salaries  of  A.  M.  Ayers,  pres- 
ident, F.  Tieman,  vice-president  and  general  manager,  J.  D. 
Hill,  superintendent,  and  Ira  J.  Bronson,  secretary  and  treas- 
urer, not  having  been  heretofore  fixed,  therefore  it  is  resolved 
that  the  salaries  of  each  of  said  officers  be  and  the  same  are 
now  fixed  at  $5,000  per  annum,  from  the  fourth  day  of  March. 
1 88 1,  to  March  7,  1882  ;"  and  "  whereas,  there  is  due  F.  Tier- 
nan,  $5,000  on  said  salary,"  etc.,  and  "whereas,  .this  railroad 
company  is  now  unable  to  pay  such  salary,  therefore  be  it 
resolved  that   the  railroad  company,  by  its  president  and 
secretary,  at  once  execute  and  deliver  its  promissory  note 
for  the  amount  herein  specified."     Then  follows  a  resolution 
pledging  some  Eureka  township  bonds  to  secure  the  pay- 
ment of  the  note,  but  these  are  not  material.     It  was  under 
and  by  virtue  of  the  authority  of  this  resolution  that  the  |io- 
000  note  sued  upon  was  executed.     The  plaintiff  below  claimed 
that  the  record  of  the  minutes,  when  rightfully  understood, 
would  show  the  amount  recited  to  be  due  Tiernan  as  $10,000, 
instead  ot  $5,000;  that  the  intention  of  all  present  and  partic- 
ipating in  the  meeting  was  to  authorize  the  execution  of  a 
$10,000  note,  and  that  the  record  originally  read  $10,000,  but 
had  been  changed  to  $5,000.     They  introduced  the  testimony 
of  several  witnesses  upon  this  question,  over  the  objection 
of  the  railroad  company,  and  may  iairly  be  said  to  have  es- 
tablished this  state  of  facts :  that  the  original  proceedings  of 
the  meeting  were  noted  on  loose  sheets  of  paper,  and  after- 
wards transcribed  from  those  loose  sheets  onto  the  record- 
book,  and  the  explanatory  evidence  consisted  of  a  book  called 
the  record  of '*Bills  Payable,"  in  which  was  recited  the  notes 
executed  by  the  railroacl  company.    These  recitals  were  made 
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up  by  the  direction  of  Bronson,  the  treasurer,  the  entries  be- 
ing made  a  short  time  after  the  notes  were  executed.  This 
book  showed  under  the  date  of  March  10,  1882  :  **Time,  180 
days."  Drawer,  **The  St.  Louis,  Fort  Scott  &  Wichita  Rail- 
road Company,"  in  favor  of  **  Francis  Tiernan."  Where  pay- 
able, "The  First  National  Bank  of  Fort  Scott."  Due,  "  Sep- 
tember 6,  1882."  Amount,  "  $10,000."  Bronson  testified  that 
he  had  in  his  possession  the  original  short  notes  of  the  pro- 
ceedings of  the  meetings,  made  on  the  day  it  was  held,  and 
as  the  transaction  occurred.  They  read  as  follows,  "  March 
10,  1882,  board  convened  pursuant  to  adjournment.  Present 
same  as  yesterday.  Motion  by  Hill  as  to  Malin  bonds  car- 
ried. Motion  for  salaries  $5,000  per  annum.  Motion  as  to 
note  180  days  and  Eureka  bonds  carried."  Bronson  pro- 
duces a  second  paper,  identifies  it  as  his  handwriting,  but 
does  not  give  a  very  satisfactory  account  of  its  origin.  The 
contents  of  this  paper  are  substantially  those  of  the  first,  ex- 
cept that  the  proceedings  of  the  meeting  are  in  greater  de- 
tail. In  this  paper  there  is  the  statement  that  there  is  due 
Tiernan  on  his  salary,  the  sum  of  $10,000.  It  was  first  in- 
serted in  figures  $5, 000,  and  that  is  crossed  out  by  parallel 
lines  being  drawn  over  it  with  a  pen,  and  followed  by  the 
figures,  $10,000.  Herrick,  a  clerk  of  Bronson's,  who  tran- 
scribed the  minutes  from  these  loose  papers  into  the  record- 
book,  testifies  that  he  had  first  written,  "whereas  there  is 
due  Tiernan  on  his  salary,  $10,000,"  and  had  subsequently 
erased  $10,000,  and  written  $5,000,  but  that  he  had  no  recol- 
lection positively  why  the  change  was  made,  and  that  the 
erasure  could  be  seen  from  the  under  side  by  looking  through 
the  leaf.  Hill,  who  introduced  the  resolution  about'the  sala- 
ries, testified  that  the  object  and  purport  of  the  resolution 
was  to  fix  the  salaries  of  these  officers  at  $5,000  per  annum 
for  each  year,  for  all  the  time  past,  and  all  the  time  to  come 
in  the  future. 

This  is  enough  of  the  evidence  to  show  the  character  of 
the  objection  to  its  introduction  made  by  the  railroad  com- 
pany. This  object  is  twofold.  In  one  of  its  features  it  is 
technical,  being  confined  to  the  admissibility  of  parol  evi- 
dence to  vary,  contradict,  or  impeach  the  record.  The  other 
feature  goes  to  the  authority  of  the  board  of  directors  to  exe- 
cute the  notes  of  the  company  except  in  the  manner  and 
under  the  conditions  prescribed  in  its  by-laws.  On  the  first 
feature  or  reason  given  to  sustain  the  objection,  we  think 
reason  and  authority  alike  concur  in  affirming  the  ruling  of 
the  trial  court.  That  parol  testimonyj  is  admissible  for  the 
purpose  for  which  it  was  issued  in  this  case,  is  manifest  from 
the  decision  of  this  court  in  the  case  of  Troy  v.  Atchison  & 
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N.  R.  Co.,  1 1  Kan.  5 19,  and  this  on  the  theory  most  favorable 
to  the  plaintiif  in  error — that  the  record  book  absolutely 
stated  that  the  amount  due  was  $5,000. 

The  precise  contention  here  is,  what  did  the  record  say- 
$5,000  or  $10,000?  Herrick  says  that  it  was  first  written 
Sio,ooo,  and  then  changec^Co  $5,000,  and  this  leaves  the  ques- 
tion as  to  what  are  the  facts  an  open  one.  Official  bodies, 
such  as  the  board  of  directors  of  a  railroad  companv,  have 
the  same  right  as  courts  of  record  to  make  their  journals  speak 
the  truth  ;  or,  if  a  question  arises  as  to  just  what  facts  the 
record  does  state  where  it  contains  erasures  and  interlinea- 
tions,  what  did  transpire,  and  was  attempted  to  be  recorded, 
can  be  esteblished,  to  aid  in  the  construction  of  the  recita- 
tions on  the  record.  We  are  not  disposed  to  disturb  the 
finding  of  the  trial  court  in  this  respect,  necessarily  included 
in  the  general  judgment  rendered  in  favor  of  the  plaintiff  be- 
low, because  it  seems  to  have  been  amply  Justified  by  the 
evidence  introduced,  and  this  evidence  is  reinforced  by  the 
strongly  silggestive  fact  that  on  the  very  day  that  this  reso-  ! 
lution  was  adopted,  the  note  was  executed  for  $10,000.  I 

The  other  ground  of  objection  can  be  stated  in  a  few  | 
words.  A  by-Taw  of  the  company  adopted  at  a  meeting  of  | 
the  stockholders,  provided  :  **  If  cases  arise  in  which  it  may 
become  necessary  to  issue  the  notes  of  the  company,  instead 
of  its  acceptances,  such  shall  be  drawn  by  the  auditor,  to  the 
president,  or  vice  president,  countersigned  by  the  treasurer, 
and  a  proper  record  made  of  their  maturity  by  the  latter  offi- 
cer." Who  shall  determine,  when  it  shall  become  necessary 
to  issue  the  notes  of  the  company,  but  the  governing  body,— 
the  board  of  directors?  Then  the  objection  goes,  not  to  the 
authoritv  of  the  board,  but  the  mere  form  of  the  note.  It  is 
objected^  to  because  not  drawn  in  accordance  with  the  re- 
quirements of  the  by-laws.  It  is  in  effect,  saying,  we  will  not 
f)ay  this  paper  because  it  is  not  in  exact  accordance  with  the 
orm  we  have  prescribed  for  our  notes.  We  suppose  that  in 
the  absence  of  any  by-law  prescribing  the  form,  or  authoriz- 
ing the  issuance  of  promissory  notes  of  the  corporation,  if  it 
become  necessary  in  the  transaction  of  the  ordinary  business 
of  the  company,  the  president,  by  the  order  of  the  board  of 
directors,  could  execute  the  promissory  note  of  the  corpora- 
tion" for  a  valuable  consideration,  and  as  this  objection  is 
clearly  technical,  and  goes  to  the  form,  and  not  to  the  sub- 
stance, it  ought  not  to  be  allowed  to  bar  a  recovery.  The 
execution  of  the  note  is  the  act  of  the  company,  done  in  pur- 
suance of  an  order  made  at  a  meeting  of  its  directors,  made 
in  accordance  with  an  agreement  between  its  creditors  and 
the  company,  delivered  because  the  company  had  not  the 
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money  to  pay  for  services  rendered,  and  for  which  payment 
was  due  and  ought  to .  have  been  made ;  and  the  company 
ought  not  now  to  be  allowed  to  say  we  will  not  pay  this  com- 
pany's note  because  it  is  not  dfawn  in  strict  conformity  to 
the  company's  by-laws.  Even  a  cursory  elance  at  the  two 
authorities  cited  by  counsel,.  (Samuel  v,  Holladay,  i  Woolw. 
(U.  S.)  400;  Charitable  Corp.  v,  Sutton,  2  Atk.  400,)  ought  to 
have  satisfied  them  that  in  those  cases  the  court  was  consid- 
ering matters  of  substance,  and  not  of  form.  The  question 
as  to  whether  the  facts  existed  that  authorized  the  officers  of 
a  railroad  company  to  execute  its  notes,  is  a  different  question 
from  whether  the  notes  are  in  the  exact  form  prescribed  in 
the  by-laws  or  not.  The  first  determines  the  existence  of 
the  notes ;  the  other  concedes  the  right  to  issue,  but  insists 
on  a  certain  prescribed  form.  In  Samuel  v.  Holladay,  i 
Woolw.  (U.  S.)  400,  the  question  was  whether  or  not  a  deed 
of  trust  was  void,  because  the  meeting  of  directors  at  which 
it  was  executed  was  held  without  the  notice  prescribed  for 
such  meeting  by  the  by-laws  of  the  company.  In  Charitable 
Corp.  V,  Sutton,  2  Atk.  400,  the  officers  of  the  company  lent 
money  on  pledges,  repealed  loans  on  the  same  pledges,  and 
on  imaginary  pledges,  in  violation  of  the  by-laws. 

Third,  Another  error  assigned  and  urged  for  reversal  is 
this:  The  court  admitted  the  note  to  go  to  the  jury  when 
only  the  signature  of  the  officers  executing  it  had 
been  proved,  and  this  was  done  over  the  objection  Aothoritjof 
of  the  plaintiff  in  error.  The  authority  of  the  offi-  ^"t!"ou."' 
cers  of  the  company  who  had  executed  the  note  to 
make  it  was  put  in  issue  by  the  sworn  answer  of  the  com- 
pany ;  and,  under  the  state  of  the  pleadings  at  the  time  of 
the  trial,  some  preliminary  proof  ot  the  authority  of  the  offi- 
cers to  execute  the  note  should  have  been  given,  before  it 
could  be  permitted  to  be  read.  If  this  ruling  stood  alone, 
isolated  from  the  other- facts,  and  rulingsof  the  court,  it  could 
not  be  sustained  ;  but  the  error  was  subsequently  cured  by 
the  admission  of  the  parol  and  other  evidence  heretofore 
noticed,  tending  to  show  the  power  of  the  officers  under  the 
resolution  adopted  at  the  meeting  on  the  tenth  March,  1882, 
and  hence  the  ruling  complained  of  does  not  operate  to  the 
prejudice  of  the  plaintiff  in  error. 

This  disposes  of  the  first  three  contentions  of  the  plaintiff 
in  error. 

As  to  the  two  years'  salary. — Counsel  for  the  plaintiff  in 
error  does  not  indulge  in  a  very  lengthy  controversy  about 
the  two  years'  salary  that  constitutes  the  second  cause  of 
action  in  the  petition  of  the  plaintiff  below,  but  what  is  said 
may  be  resolved  into  these  two  objections : 
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First.  The  resolution  adopted  by  the  board  of  directors  at 
the  meeting  held  on  the  tenth  March,  1882,  did  not  fix  the 
salary  for  the  future. 

Second,  The  payments  mad6  thereon,  made  by  the  auditor 
of  the  company,  were  without  authority,  and  did- not  bind  the 
company  to  make  any  further  payments. 

The  proper  solution  of  the  first  objection  depends  upon  the 
construction  to  be  given  the  resolution  of  the  tenth  of  March, 
1882.  Construing  it  in  the  light  of  the  testimony  of  its  au- 
thor, and  it  appears  that  it  was  intended  to  fix  tne  salary  at 
$5,000  per  annum,  for  the  past  and  for  the  future,  and  in  the 
absence  of  all  evidence  it  would  seem  that  this  was  the  nat- 
ural inference  from  the  words  of  the  resolution.  The  salary 
is  fixed  at  a  definite  sum  per  annum,  and  then,  in  view  of  all 
the  other  facts  apparent  on  the  face  of  this  resolution,  it  is 
determined  what  is  due  for  past  services.  Under  and  by 
virtue  of  this  resolution,  as  it  remained  on  the  record  of  the 
proceedings  of  the  board  of  directors,  any  person  who  had 
succeeded  Tiernan  in  the  oflBce  could  have  reasonably  con- 
cluded that  his  salary  was  fixed  at  $5,000  per  annum.  There 
does  not  seem  to  be  any  dispute  but  that  Tiernan  performed 
the  services  for  the  payment  of  which  he  seeks  to  recover, 
and  as  the  record  discloses  that  about  this  time  he  sold  out 
all  the  stock  he  had,  and  the  others  ceased  to  have  any  con- 
nection  with  the  company,  Tiernan  could  certainly  recover 
the  value  of  services  performed  at  the  rate  established  by  the 
resolution,  without  there  is  some  affirmative  showing  of  a 
different  agreement. 

A  very  short  statement  will  dispose  of  the  second  objec- 
tion. Tiernan  was  performing  the  duties  of  president  and 
general  manager  of  the  railroad  company  from  March  7, 
1872,  to  March  7,  1874.  During  this  time  he  was  paid  in  cash 
and  articles  prescribed,  the  sum  of  $4,600.95.  These  pay- 
ments were  made  by  the  auditor  of  the  company,  the  last  one 
of  $3,000,  cash,  being  made  on  the  twenty-first  day  of  Octo- 
ber, 1884,  at  a  time  long  subsequent  to  the  performance  of 
the  services.  This  payment  was  made  by  the  order  of  one 
Miller,  who  was  then  vice  president  and  general  manager  of 
the  company,  who  gives  the  reasons  that  prompted  the  pay- 
ment, in  his  testimony.  A  part  payment  is  an  admission  of 
some  liability.  We  think  that  the  officers  of  the  company, 
under  the  facts  heretofore  stated  with  reference  to  the  reso- 
lution of  the  board  of  directors,  had  authority  to  make  the  pay- 
ment, and  that  Tiernan  is  entitled  to  recover  the  balance  due. 

As  to  the  roadbed. — (i)  Some  very  important  questions 
grow  out  of  the  purchase  of  the  roadbed  by  Tiernan  and  his 
associates,  and  their  sale  of  it  to  the  railroad  company.    It  is 


Digitized  by  VjOOQ IC 


VOL.  40]  SALARIES  OF  OFFICERS.  545 

alleged  in  the  answer  of  the  railroad  company  that,  at  the  time 
the  purchase  .was  made,  Tiernan  was  one  of  the 
incorporators  and  directors  of  the  company,  and  saie  of  road- 
occupied  such  a  position  towards  the  company,  Jy^'i^f'n.**" 
that  whatever  dealings  he  had  respecting  the  road- 
bed, resulted  to  the  benefit  of  the  corporation ;  or,  if  this  is 
not  so,  then  if  he  made  the  sale  to  the  company  while  acting 
in  the  capacity  of  president  and  director,  he  was  bound  to 
disclose  the  price  he  paid  ;  the  profit  he  was  making ;  and 
that  the  whole  transaction  must  be  characterized  by  fair, 
open,  and  unmistakable  candor  in  all  its  features.  The  first 
question  we  shall  discuss  is,  were  the  defendants  in  error, 
Tiernan  and  Ayres,  corporate  fiduciaries,  at  the  time  they 
purchased  the  roadbed  ?  They  signed  and  acknowledged 
the  charter  of  the  St.  Louis,  Fort  Scott  &  Wichita  Railroad 
Company  on  the  twentieth  day  of  January,  1880,  at  Cham- 
paign county,  state  of  Illinois.  It  was  filed  with  the  secre- 
tary of  state  on  the  twenty-third  day  of  February,  1880.  The 
contract  of  purchase  of  the  roadbea  was  made  on  the  seven- 
teenth day  of  February,  1880.  It  thus  appears  that  the  road- 
bed was  purchased  before  the  railroad  company  had  any  ex- 
istence. Section  10,  chap.  23,  Comp.  Laws  Kan.  (Dass.^  1885, 
(being  the  act  concerning  private  corporations,)  is  as  follows : 
"  Section  10.  The  existence  of  the  corporation  shall  date 
from  the  time  of  filing  the  charter  and  the  certificate  of  the 
secretary  of  state  shall  be  evidence  of  the  time  of  such  filing." 
This  express  statutory  declaration  determines  the  fact' that 
the  railroad  company  had  no  existence  prior  to  the  twenty- 
third  day  of  February.  Important  legal  consequences  flow 
from  this  determination.  The  legislature  has  prescribed  the 
act  that  gives  life  to  a  corporation,  and  the  date  of  the  per- 
formance of  that  act  is  the  birthday  of  its  creation.  From 
the  moment  of  the  filing  of  the  charter  with  the  secretary  of 
state,  the  duties  and  obligations  of  those  named  as  its  first 
directors  began.  There  could  not  have  existed  any  fiduciary 
relations  beiore  that  time,  because  there  was  no  corporation 
in  existence  to  create  them.  It  is  clear,  then,  that  at  the 
time  they  made  the  purchase  of  the  roadbed,  they  were  not 
directors,  and  did  not  occupy  such  a  relation  of  confidence 
and  trust  to  this  railroad  company,  that  this  purchase  was 
presumably  for  its  benefit,  or,  by  operation  of^law,  resulted 
m  its  favor.  All  such  theories  and  considerations  are  swept 
out  of  our  pathway  by  the  vigorous  terms  of  the  statute. 

It  is  sometimes  the  case  that  parties  who  are  dealing  with 
each  other  about  the  organization  of  a  corporation  make  such 
declarations,  or  give  such  pledges  respecting  its  future  crea- 
tion, that  causes  of  action  arise  between  them  that  must  be 
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settled  in  accordance  with  the  recognized  rules  of  law,  with 
reference  to  contracts,  agenc}-,  or  partnership.  There  is  noth- 
ing developed  in  the  record  that  justifies  tne  assertion  that 
such  causes  of  action  arose  against  Tieman  and  his  associates 
on  behalf  of  others  who  participated  in  the  organization.  We 
do  not  believe  that  any  one  would  seriously  contend  for  a 
single  moment  that  there  is  such  a  statement  of  facts  in  the 
record  that  if  Tiernan  had  refused  to  sell  his  roadbed  to  the 
railroad  company  it  could  have  enforced  the  sale.  To  make 
him  responsible  m  this  action  there  must  be  an  affirmative 
showing  that  at  the  time  he  made  the  purchase  he  was  either 
acting  for  and  on  behalf  of  the  company,  or  that  he  so  as- 
sumed to  act,  or  that  he  occupied  such  a  relation  of  trust  and 
confidence  with  respect  to  the  company  that  his  purchase  re- 
sulted to  its  benefit,  and  not  to  his  own  profit.  The  first  we 
regard  as  impossible,  because  at  that  time  the  company  had 
no  existence,  and  hence  he  could  not  have  acted  on  its  behalf 
or  authority,  and  for  the  same  reason  he  could  not  have  as- 
sumed to  act  for  a  corporation  when  there  was  none  in  being. 
(2)  It  is  alleged  in  the  answer  of  the  railroad  company  that 
Tiernan  was  a  promoter  of  the  railroad  company,  and  the 
same  statement  is  repeated  in  the  briefs  with  itali- 
ProBotert.  cized  vigor,  and  great  stress  seems  to  be  laid  upon 
the  assumed  fact.  This  word  promoter  had  its  origin  in  the 
methods  by  which  joint-stock  companies  were  formed  in  Eng- 
land, where  by  law  they  were  declared  partnerships.  Sub- 
sequently, when  the  era  of  railroad  building  be^an  in  that 
country,  the  business  of  promoting  the  organization  of  such 
companies  assumed  definite  form.-  The  ordinary  proceeding 
was  this :  The  promoter  introduces  the  enterprise  to  the 
notice  of  persons  of  wealth  in  the  locality  through  which  the 
line  of  the  road  is  proposed  to  be  located,  informing  them  of 
its  nature  and  prospects,  furnishing  an  estimate  of  its  proba- 
ble cost.  These  persons  were  solicited  to  aid  by  their  influence 
or  subscriptions,  or  both.  Enough  persons  were  secured  to 
constitute  a  provisional  committee,  and  then  this  committee 
appoints  from  their  number  a  managing  committee,  who  is- 
sue a  prospectus,  announcing  the  nature  and  probable  profits 
of  the  scheme,  the  proposed  means  to  carry  it  out,  the  amount 
of  capital  required,  the  number  and  price  of  shares,  and  other 
details,  to  which  is  generally  attached  the  names  of  the  pro- 
moters, with  references  to  the  names  of  those  persons  con- 
stituting the  provisional  committees.  If  all  this  resulted  in 
fair  probabilities  of  success,  application  was  then  made  to  par- 
liament for  a  bill  of  incorporation.  If  the  scheme  failed,  the 
expenses  incurred  gave  rise  to  litigation,  and  many  questions 
as  to  the  liability  of  these  committees  and  of  the  promoters 
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were  determined.  If  the  incorporation  was  secured  by  the  ac- 
tion of  parliament,  then  another  class  of  questions  arose  as  to 
what  acts  of  the  promoters  could  be  ratified  by,  and  what 
acts  resulted  to  the  benefit  of,  the  incorporation,  and  many 
others  growing  out  of  the  condition  of  affairs.  That  has  no 
resemblance  to  our  method  of  organizing  corporations.  It 
is  true  that  the  word  has  been  found-  to  have  its  uses  in  our 
jurisprudence,  but  in  a  much  more  restricted  sense  than  that 
used  in  the  English  reports. 

The  American  cases  upon  this  subject  are  not  very  num- 
erous and  most  all  of  them  will  be  found  in  16  Am.  Law  Rev. 
671,  and.  in  i  Mor.  Corp.  545.  Assuming  that  a  promoter  is 
a  person  who  organizes  a  corporation,  and  that  he  intends  to 
sell  its  property,  or  to  subscribe  for  its  stock,  or  to  take  an 
active  part  in  its  management  and  business,  let  us  inquire  if 
there  are  sufficient  facts  recited  in  this  record  to  determine 
that  the  fiduciary  relation  of  promoter  of  this  corporation  was 
ever  assumed  by  Tiernan,  or  if  his  acts  in  respect  to  its  organiza- 
tion were  such  that  a  relation  of  this  character  could  fairly  be 
inferred.  To  start  on,  there  is  not  one  single  word  of  parol 
testimony  that  can  be  fairly  said^to  authorize  an  inference  that 
Tiernan  was  the  promoter  of  the  corporation.  It  does  not 
appear  that  he  ever  advised  or  suggested  the  organization  of 
the  companjr.  In  the  next  place,  there  is  nothing  in  very 
many  voluminous  written  instruments  in  the  record  that  justi- 
fies any  such  inference.  The  charter  itself  would  seem  to  re- 
but any  such  conclusion,  so  far  as  Tiernan  was  concerned,  as 
it  was  signed  and  acknowledged  by  him  in  the  state  of  Illinois. 
There  is  nothing  to  justify  the  allegation  in  the  answer  of  the 
railroad  company,  or  the  assumption  of  its  counsel  in  their 
briefs,  that  Tiernan  was  a  promoter  of  the  company.  There 
is,  in  the  written  agreement  between  Tiernan,  Avers,  and 
Franklin,  whereby  a  one-third  interest  in  the  roadbed  pur- 
chased by  them  from  Carter  was  sold  to  Franklin,  an  under- 
standing on  the  part  of  Franklin  that  if  Tiernan  and  Ayers 
wish  to  sell  the  roadbed  to  the  St.  Louis,  Fort  Scott  &  Wichita 
Railroad  Company,  Franklin  will  join  in  the  conveyance  of  it 
to  the  company,  it  his  share  in  the  purchase  money  is  not  less 
than  $40,000 ;  but  this  agreement  was  made  on  tne  seventh 
day  of  April,  1880,  after  the  purchase  by  Tiernan  and  Ayers, 
and  after  the  organization  of  the  company,  so  that  we  cannot 
utilize  this  fact  to  establish  a  relation  as  existing  before  the 
railroad  company  had  any  corporate  life.  There  is  no  evi- 
dence that  Tiernan  was  a  promoter. 

(3)  At  the  time  of  the  sale  of  the  roadbed  to  the  railroad 
company  Tiernan  was  part  owner  of  the  roadbed,  aind  was  a 
director  and  president  of  the  railroad  company  ;  and  hence 
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It  is  very  properly  said  that  the  sale  must  be  a  fair,  open 
one  m  all  respects,  the  price  paid  by  Tiernan  and 
Meofnu-  j^js  associatcs  must  have  been  aisclosed  to  the  direc- 
m^tirttock.  ^^'"s  ^^  ^^^  company,  and  the  whole  transaction 
must  not  oi^ly  be  for  the  evident  interests  of  the 
company,  but  it  must  have  been  conducted  in  all  its  stages  in 
the  utmost  £jood  faith  on  the  part  of  the  directors,  and  with 
a  complete  knowledge  of  the  time  when  the  circumstances 
under  which,  and  the  exact  amount  paid  by  Tiernan,  at  the 
date  of  his  purchase,  to  be  relieved  of  that  suspicion  with 
which  courts  of  justice  universally  regard  a  transaction  in 
which  the  seller  and  the  buyer  is  represented  by  one  and  the 
same  person.  It  has  been  decided  that  a  director  is  not  pro- 
hibited from  dealing  with  his  company  ;  he  can  sell  them  real 
estate  or  any  other  kind  of  property,  but  there  are  certain 
rules  strictly  applicable  to  him  that  do  not  operate  upon  a 
person  entirely  disconnected  with  the  corporation,  and  these  he 
must  faithfully  observe'to  make  his  contract  of  sale  one  that'the 
law^will  uphold.  Omaha  Hotel  Co.  v.  Wade,  97  U.  S.  1 3  ;  Mor. 
Corp.  §§  297,  521,  545;  Simons  z'.  Vulcan  Oil&Min.  Co.,  61 
Pa.  St.  202 ;  Van  Cott  v.  Van  Brunt,  82  N.  Y.  535  ;  Parker  v. 
Nickerson,  137  Mass.  487. 

It  has  been  decided  time  and  time  again,  that  the  owner  of 
a  mine,  an  oil  well,  or  a  valuable  patent,  can  organize  a  cor- 
porate company  to  develop  mineral,  or  oil,  or  to  manufacture 
the  patented  article,  take  a  very  large  amount  of  stock  in  pay- 
ment of  his  mine,  oil  well,  or  patent,  and  trust  to  the  value 
given  the  stock  by  the  success  of  the  corporation  for  payment 
of  his  labor  and  discovery.  In  this  class  of  cases  there  is  a 
mere  transfer  of  the  status  of  the  mine,  oil  well,  or  patent.  It 
ceases  to  be  personal  property,  and  becomes  corporate  prop- 
erty, and  eacn  individual  interest,  as  well  as  that  of  the  owner, 
discoverer,  or  patentee,  is  represented  by  shares  of  stock. 
It  is  now  decided  in  this  case  that  the  owners  of  a  graded 
railroad  bed  can  sell  the  same  to  a  railroad  company  whose 
officers  and  directors  are  composed  of  the  same  identical  per- 
sons who  own  the  roadbed,  and  issue  the  capital  stock  of  the 
railroad  company  in  payment  thereof,  at  a  time  when  those 
who  sell  the  roadbed,  and  own  and  control  the  railroad  cor- 
poration are  the  absolute  owners  of  all  the  stock  issued  by 
the  railroad  company,  and  when  the  terms  of  sale  and  the  is- 
sue of  stock  are  matters  of  record  on  the  books  of  the  railroad 
company,  and  when  this  transaction  occurs  months  before 
any  other  or  additional  stock  is  issued  by  the  company ;  that 
parties  owning  an  old  railroad  ^rade  with  culverts  and  some 
bridges  erected  thereon,  and  wno  organize,  control,  manage 
and  owna  railroad  company,  whose  stock  at  the  time  of  theis- 
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sue  has  no  market,  but  only  a  nominal  value,  can  transfer  the 
railroad  grade  to  the  railroad  company,  and  issue  the  stock 
of  the  company  in  payment  therefor ;  tney,  and  they  alone,  at 
that  time,  being  the  only  persons  interested  in  the  roadbed, 
and  in  the  railroad  company.  At  the  time  of  the  sale  of  the 
railroad  grade,  or  old  roadbed,  it  was  owned  by  Tiernan, 
Ayers,  Bronson,  and  Hill,  and  they  in  fact  constituted  the 
railroad  compan)r.  There  were  some  other  directors,  but  the 
evidence  is  that  just  sufficient  stock  was  placed  in  the  name 
of  the  other  directors  to  authorize  them  to  act  as  such,  and 
this  transfer  was  but  temporary,  and  for  that  sole  purpose. 
This  sale  was  ratified  by  the  directors  of  the  railroad  com- 
pany, and  subsequently  by  the  stockholders ;  but  directors, 
stockholders,  and  owners  of  the  roadbed  were  one  and  the 
same  persons.  By  this  transaction  the  value  of  the  roadbed 
was  represented  by  the  stock  of  the  railroad  company,  instead 
of  remaining  as  tfie  personal  estate  of  the  owners.  At  the 
time  of  the  sale,  and  when  the  board  of  directors  ordered  the 
issue  of  the  obligations  and  stock  of  the  company  in  payment 
of  the  purchase  price  of  the  roadbed,  the  record  affirmatively 
shows  that  all  the  persons  who  had  any  interest  of  any  kind 
or  character  whatever  in  the  railroad  company,  except  Bates, 
the  assignee  of  part  of  Bronson's  stock,  were  Tiernan,  Ayers, 
Bronson  and  Hill.  They  owned  the  roadbed,  they  constitu- 
ted the  railroad  company,  they  sold  the  roadbed  to  the  rail- 
road company,  and  took  the  stock  of  the  railroad  company 
in  payment,  at  a  time  when  witnesses  on  both  sides  concede 
that  the  stock  had  only  a  nominal  value.  The  developments 
in  this  record  abundantly  show  that  the  title  to  and  posses- 
sion of  the  roadbed  was  of  great  pecuniary  benefit  to  the 
railroad  company  ;  it  alone  enabled  the  company  to  construct 
the  first  50  miles  of  its  road,  and  to  make  such  a  beginning 
that  its  future  success  and  final  accomplishment  were  as- 
sured. The  record  does  not  show  that  there  has  ever  been 
any  other  stock  issued  by  the  railroad  company,  except  small 
amounts  to  municipalities  through  whose  territory  the  line 
was  built,  and  that  it  is  owned,  managed,  and  controlled  to- 
day by  the  amount  of  stock  issued  to  pay  for  this  roadbed. 

Tiernan  and  his  associates  sold  their  stock  to  Gould,  in  Au- 
gust, 1882,  for  a  consideration  of  $100,000,  so  that  now,  so  far 
as  it  appears,  the  value  of  the  stock  issued  representing  a 
completed  road  150  miles  in  leng^th  is  muchjess  than  the  act- 
ual cost  of  the  roadbed.  The  railroad  company  in  this  action 
represents  this  stock,  and  it  seeks  to  retain  it.  It  has  the  use 
and  enjoyment  of  the  roadbed,  and  wants  to  recover  from 
Tiernan  the  par  value  of  the  stock,  being  the  sum  of  $3,600,000. 

It  is  useless  to  pursue  the  discussion  further,  as  it  is  not 
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controlled  or  governed  or  affected  in  any  degree  by  those 
self-evident  equitable  principles  and  unyielding  rules  of  law 
that  govern  in  all  cases  where  persons  sustain  hduciary  rela- 
tions to  corporations,  or  to  other  persons,  by  reason  of  their 
being  representatives  of  their  pecuniary  interests.  This  case 
involves  the  proposition  as  to  whether  or  not  the  absolute 
owners  of  property  can,  when  it  seems  to  them  to  be  to  their 
profit,  so  change  the  relation  of  their  property  as  to  make  it 
stock  in  a  corporation.  Whoever  succeeded  to  the  rights  of 
Tiernan  and  his  associates  as  the  holders  of  the  stock,  did  so 
with  all  the  facts  showing  the  sale  and  purchase  of  the  road- 
bed and  the  issue  of  the  obligations  and  stock  of  the  railroad 
company  spread  upon  its  record,  and  have  now  no  right  to 
complain,  nowever  different  the  case  might  be  if  they  had 
then  an  interest  in  the  corporation.  This  same  issue,  in  its 
most  important  features,  has  very  recently  been  tried  and  de- 
cided bv  the  circuit  court  of  the  United  States  for  the  district 
of  Kansas,  in  the  action  of  Stewart  v.  Railroad  Co.,  a  manu- 
script opinion  of  Judge  Foster's  having  been  furnished  us. 
Stewart  brought  his  action  to  recover  on  several  promissory 
notes  issued  by  the  railroad  company,  aggregating  $85,000. 
These  notes  constituted  a  part  of  the  $200,000  that  was  to  be 
p^id  in  cash,  or  its  equivalent,  for  the  roadbed,  and  a  $5,000 
note  issued  to  Hill  for  salary  as  general  manager.  The 
same  defenses  that  are  made  here,  were  set  up  in  that 
action.  The  circuit  court  rendered  judgement  for  the  full 
amount  claimed  by  Stewart,  overruled  all  the  defenses,  and 
discussed  very  many  of  the  questions  alluded  to  in  this  opin- 
ion, with  the  same  result. 

We  see  no  material  error  in  the  record,  and  recommend 
that  the  judgment  of  the  district  court  of  Bourbon  county 
be  affirmed. 

Bythe  Court.     It  is  so  ordered;  all  the  justices  concurring. 

Compensation  of  Directors  for  Extra  Services. — See  Fen  Eyck  v,  Pontiac, 
O.  &  P.  A.  R.  Co.  (Mich.),  37  Am.  &  Eng.  R.  Cas.  273.  note,  277. 

Compensation  of  Officers  of  Corporation. — See  Davis  v.  Memphis  City  R. 
Co.  (C.  0,  22  Am.  &  Eng.  R.  Cas.  1,  note,  8 ;  Falkiner  v.  Grand  Junction 
R.  Co.  (Ont.),  16  /if.  591  ;  Detroit,  H.  &  S.  W.  R.  Co.  v.  Smith  (Mich.).  13 
Id.  655  ;  Hutton  v.  West  Cork  R.  Co.  (Eng.),  13  Id.  655,  note.  4  fd.  307. 

Fiduciary  Relation  and  Responsibility  of  Promoters. — See  Pittsburgh  Min. 
Co.  V.  Spooner  (Wis.),  24  Am.  &  Eng.  Corp.  Cas.  i,  note,  16;  Lydney  &  W. 
Iron  Ore  Co.  v.  Bird  (Eng.),  24  Id.  23. 

Power  of  Promoter  to  Bind  Company. — See  Munson  v.  Syracuse,  G.  &  C. 
R.  Co.  (N.  Y.),  29  Am.  &  Eng.  R.  Cas.  377  ;  Perry  v.  Little  Rock  &  F.  S. 
R.  Co.  (Ark.),  25  Id.  44 :  Braddock  v,  Philadelphia,  M.  &  M.  R.  Co.  (N.  J.). 
16  /d,  436 ;  Little  Rock  &  F.  S.  R.  Co.  v.  Perry  (Ark.),  9  Id.  610.  note,  629. 

Meeting  of  Directors— Validity  of  Action  at — Ratification. — If  the  acts  of 
a  board  of  directors  at  a  special  meeting  are  ratified  at  another  special 
meeting  subsequently  called  of  which  all  the  directors  had  sufficient  notice 
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and  at  the  next  regular  meeting  the  minutes  of  the  two  special  meetings 
are  read  and  approved,  the  acts  of  the  directors  at  the  first  meeting  are 
not  invalidated  by  the  fact  that  the  members  of  the  board  were  not  prop- 
erly notified  of  such  meeting,  in  the  absence  of  fraud  or  conspiracy  on  the 
part  of  the  officers  or  directors.  County  Court  of  Taylor  Co.  v.  Baltimore 
&  O.  R.  Co.,  35  Fed.  Rep.  161. 

Payment  of  Corporate  Debts — Guarantee  of  Directors. — The  fact  that 
members  of  the  board  of  directors  had  guaranteed  further  advances  by  the 
company's  mortgagees  after  the  company  had  exhausted  its  credit,  which 
advances  were  to  b«  paid  by  the  delivery  of  stock,  does  not  render  illeg^ 
the  action  of  the  board  of  directors  in  delivering  corporate  stock  in  pay- 
ment of  a  portion  of  the  indebtedness,  and  consolidating  the  remainder 
into  a  mortgage  on  the  corporate  property.  County  Court  of  Taylor  Co.  v. 
Baltimore  &  O.  R.  Co.,  35  red.  Rep.  161. 


BUDD, 


Multnomah  Street  R.  Co, 

(is  Or.  404,) 

Franchise — Action  for  Unlawful  Disturbance — Laclies  and  Acquiescence. — 
Where  a  charter  authorizing  the  construction  of  a  street  railway  is  grant- 
ed in  favor  of  A.  "  and  such  other  person  or  persons  or  others  as  he 
may  associate  with  himself  therein,"  and  A.  thereupon  organizes  a  cor- 
poration of  which  he  acts  as  superintendent  and  director,  and  which  ex- 
pends money  in  constructing,  equipping  and  operating  the  railroad,  the 
acquiescense  of  A.  in  the  construction  and  operation  of  the  road  and  his 
acts  as  director  and  superintendent  are  sufficient  to  bar  him  from  main- 
taining an  action  against  the  company  for  unlawful  disturbance  by  it  of  his 
rights  by  operating  the  railroad  to  his  exclusion,  although  he  has  made  no 
written  assignment  of  the  franchise  granted  to  him. 

Appeal  from  Circuit  Court,  Multnomah  County. 
H.  T.  Bingham  and  McDougall  &  Bower  for  appellant 
B,  Killen  and  /.  C.  Mor eland  for  respondent. 

Strahan,  J. — This  is  an  action  to  recover  damages  against 
the  defendant,  at  the  rate  of  $1,000  per  month,  from  and  after . 
the  twenty-third  day  of  October,  1882,  for  the  al-  ^^^^^^ 
leged  unlawful  disturbance,  \>y  the  defendant,  of 
the  plaintiff,  in  the  use  and  enjoyment  of  a  certain  franchise 
granted  by  the  city  of  Portland  to  the  plaintiff.  The  franchise 
set  up  in  the  complaint  is  the  right  and  privilege  to  lay  down 
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and  maintain  an  iron  railroad  track  or  tracks,  and  to  operate 
street  railways  within  the  city  of  Portland,  upon  certain 
streets  mentioned  in  the  ordinance  making  the  grant.  The 
grant  is  made  to  D.  E  Budd,  and  such  other  person  or  per- 
sons as  he  may  associate  with  himself  therein.  The  complaint 
alleges  compliance  with  the  terms  of  the  ordinance  on  the 
part  of  Budd.  The  manner  of  such  compliance  is  fully  al- 
leged.  It  is  stated  that  on  or  about  June  14,  1882,  this  plaint- 
iff and  others  duly  incorporated  themselves  under  the  name 
of  the  Multnomah  Street  Railway  Company,  and,  as  such 
corporation,  //ley  purchased  the  materials,  constructed  a  line 
of  street  railway  in  accordance  with  the  terms  of  said  ordi- 
nance No.  3,477,  and  in  such  manner  as  to  comply  with  the 
terms  and  requirements  of  such  ordinance;  *  *  *  "and 
thereafter  they  procured  street-railway  cars  of  the  kind  re- 
quired by  said  ordinance,  and  placed  them  upon  the  lines  of 
said  railway,  provided  horses  for  drawing  the  same,  and  placed 
the  said  railway  and  cars  in  complete  order  and  condition  for 
operating  the  same,  in  the  manner  and  subject  to  all  the  terms, 
restrictions,  and  conditions  in  said  ordinance  No.  3,477  con- 
tained and  required  ;  that  the  plaintiff  procured  the  construc- 
tion of  said  street  railway,  and  the  ootaining  of  said  horses 
and  purchase  of  said  cars,  as  aforesaid,  by  the  Multnomah 
Street  Railway  Company,  but  he  never  assigned  the  whole 
or  any  portion  of  said  right  and  privilege  granted  to  hira  by 
ordinance  No.  3,477  to  defendants ;  that  plaintiff  never  assigned 
the  whole  or  any  portion  of  the  franchise  or  privilege  e^ranted 
to  him  by  said  ordinance  No.  3,477  aforesaia,  nor  has  he  even 
associated  with  him  any  person  or  persons  whatever,  in  the 
use  and  enjoyment  of  the  same ;  and  ever  since  said  June  12, 
1882,  he  has  Been,  and  now  is,  the  sole  owner  of  said  franchise, 
and  of  all  the  fights,  privileges,  and  immunities  lawfully  per- 
taining^ thereto,  or  existing  thereunder."  It  is  then  alleged, 
in  substance,  that  on  the  twenty-third  day  of  October,  1882, 
the  plaintiff  was  the  sole  and  exclusive  owner  of  the  right  of 
carriage  and  conveyance  of  passengers  thereon  and  over  the 
same  for  hire  in  the  railway  cars  aforesaid.  Nevertheless  the 
said  defendants,  the  Multnomah  Street  Railway  Company, 
not  being  the  owner  of  said  franchise  and  privilege,  or  of  ariv 
interest  therein,  and  not  being  associated  with  the  plainU** 
therein,  but  well  knowing  the  premises,  and  contriving  to  dis- 
turb and  injure  the  plaintiff  in  the  peaceable  and  lawful  en- 
joyment and  use  of  his  said  franchise  of  operating  said  street 
railway,  and  carrying  passengers  thereon  for  hire,  on  thesaia 
twenty-third  day  of  October,  1882,  and  continuously  there- 
after, ever  since,  to  the  present  time,  injuriously.  unlawfuHV' 
and  against  the  will  of^  the  plaintiff,  has  claimed  the  street 
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railway  and  cars  and  horses  as  its  own,  and  has  possessed  it- 
self, to  the  entire  exclusion  of  plaintiff,  of  said  street  railway 
cars  and  horses,  and  has  occupied  by  the  said  railway  track, 
cars,  and  horses  the  portions  of  the  streets  aforesaid,  upon 
which  he  has  the  right,  as  against  the  defendants,  to  maintain 
and  operate  a  street  railway,  and  has  thereby  prevented  the 
plaintiff  from  maintaining  and  operating  a  street  railway 
thereon  as  he  otherwise  could  and  would  nave  done,  and  has 
carried  and  conveyed  divers  passengers  for  hire,  over  and 
upon  said  street  railway  heretofore  mentioned  and  described, 
and  continues  so  to  do  up  to  the  present  time;  and  that  by 
reason  thereof  the  plaintiff  has  been  deprived  of  divers  profits 
and  emoluments,  which  would  otherwise  have  arisen  and  ac- 
crued to  him  from  the  enjoyment  of  said  franchise,  and  has 
been  greatly  disturbed  in  the  possession  thereof,  and  his  right 
and  title  thereto,  to  his  damage  in  the  sum  of  $1,000  per 
month  from  said  twenty-third  day  of  October,  1882.  The 
prayer  is  for  judgment  against  the  defendant  for  the  sum  of 
$1,000  per  month,  from  said  twenty -third  day  of  October, 
1882  ;  "  and  for  the  posssession  of  his  franchise  and  privilege 
aforesaid,"  and  for  costs,  etc. 

This  is  the  second  appeal  irt  this  cause.  When  it  was  for- 
merly here,  it  was  upon  a  demurrer  to  the  complaint,  and  this 
court  then  reversed  the  ruling  of  the  court  below  sustaining 
the  demurrer,  and  remanded  the  case  for  further  proceedings. 
This  court  then  said :  **  The  main  question  presented  by  the 
demurrer  was  whether  the  appellant,  when  he  incorporated 
with  others  under  the  name  of  the  Multnomah  Street  Rail- 
way Company,  necessarily  made  the  company  the  grantee  of 
the  franchise,  whereby  he  thereby  i/so  facto  associated  with 
himself  therein  the  other  persons  so  as  to  entitle  them  to  the 
rights  and  privileges  granted  by  the  ordinance.  Can  the  al- 
legation in  the  complaint  that  the  appellant  had  never  associ- 
ated with  himself  any  person  or  persons  whatever  in  the  use 
and  enjoyment  of  the  franchise  be  true,  in  view  of  the  fact 
that  he  and  others  incorporated  themselves  under  said  name, 
and  that  the  corporation  purchased  material  and  constructed 
and  equipped  the  railway  as  required  by  the  ordinance  by 
which  the  right  was  granted,  and  that  the  privilege  of  build- 
ing the  road,  and  equipping  and  operating  it,  with  the  right 
to  exact  fare  for  transporting  passengers  thereon,  is  a  positive 
right,  and  has  an  identity  distinct  from  the  structure  and 
equipage  of  which  there  can  be  no  doubt?  The  appellant 
had  the  option,  under  the  ordinance,  to  reserve  the  privilege 
to  himself  exclusively,  or  have  it  vest  in  himself  or  others 
whom  he  might  associate  with  himself  therein.  He  could 
have  contracted  with  some  construction  company  to  build 
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and  equip  the  road  for  him  for  a  comf)ensation  to  be  paid 
therefor,  and  retained  exclusive  ownership  of  the  franchise; 
or  he  could  have  associated  with  himself  such  company,  and 
thereby  admitted  its  members  to  a  joint  proprietorship  in  it. 
He  alleges  in  his  complaint  that  he  adopted  the  former 
course,  and  whether  that  is  true  or  not  aepended,  in  the 
opinion  of  this  court,  upon  proof  of  facts.  *  *  *  "  I  have 
made  this  lon^  extract  from  the  opinion  for  the  reason  it  has 
not  been  pubhshed,  and  for  the  further  reasons  that  it  has  be- 
come the  law  of  the  case,  and,  so  far  as  the  facts  are  the 
same,  must  govern  on  this  appeal.  When  the  case  was  re- 
turned to  the  court  below,  an  answer  was  filed  by  the  defend- 
ant, issues  of  fact  being  duly  joined.  The  case  was  tried  by 
the  court  without  the  intervention  of  a  jury,  which  trial  re- 
sulted in  findings  and  judgment  for  the  defendant,  from  which 
judgment  this  appeal  is  taken.  No  exceptions  were  taken 
upon  the  trial  to  the  admission  of  evidence,  and  the  case  is 
here  upon  the  questions  of  law  arising  on  the  findings. 

So  much  of  the  findings  of  fact  as  are  necessary  to  a  proper 
understanding  of  the  legal  questions  discussed  are  as  follows: 

•*(2)  That  on  the  tenth  day  of  July,  1882,  said  D.  E.  Budd, 
W.  A.  Scoggin,  and  E.  J.  Jeffrey  entered  into  a  mutual  oral 
agreement,  where  it  was  mutually  agreed  and  un- 
FUdUgiof  derstood  by  each  of  said  parties  that  said  W.  A. 
Scoggin  and  E.  J.  Jeffrey  should  join  with  said  D. 
E.  Budd  in  the  execution  of  the  bond  which  said  Budd  was 
by  ordinance  required  to  file  with  the  auditor  of  said  city, 
and  that  said  Budd  and  Scoggin  and  Jeffrey  would  thereupon 
join  and  associate  together  on  equal  terms,  and  exercise  and 
use  the  franchise  granted  to  said  Budd  and  his  associates  by 
said  ordinance,  and  together  build  and  operate  and  own  in 
common  and  in  equal  shares  the  street  railroad  contemplated 
and  provided  for  by  said  ordinance ;  and  thereupon,  in  pur- 
suance of  said  agreement  and  understanding,  said  Scoggj'^ 
and  Jeffrey-,  on  said  tenth  of  July,  1882,  did  join  said  Buddjp 
the  execution  of  a  bond  conditioned  as  required  by  said  ordi- 
nance, and  the  same  was  on  said  tenth  of  July,  1882,  approved 
by  the  mayor  of  said  city,  and  on  the  next  aay  filed  with  the 
auditor  of  said  city,  along  with  the  written  acceptance  of  said 
Budd,  of  the  terms  and  conditions  of  said  ordinance  as  re- 
quired thereby.  j. 

**  (3)  That  on  the  thirteenth  day  of  July,  1882,  said  D.  }^- 
Budd,  W.  A.  Scoggin,  and  E.  J.  Jeffrey  orally  agreed  witn 
each  other  that  they  would  form,  or  cause  to  be  formed,  a 
corporation,  under  the  laws  of  Oregon,  in  which  they*  wouia 
be  equal  owners  of  stock  for  the  purpose  of  constructing  an 
operating  the  railroad  contemplated  by  said  ordinance,  an^ 
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of  using  the  franchise  granted  thereby,  and  they  did  there- 
upon, on  said  thirteenth  day  of  July,  1882,  cause  to  be  formed 
a  corporation  known  as  the  *  Multnomah  Street  Railway  Com- 
pany,* the  defendant  herein,  and  said  Budd,  Scoggin,  and 
eflrey  subscribed  each  $10,000  to  the  capital  stock  of  said 
company,  and  said  Budd,  Jeffrey,  and  Scoggin  orally  agreed 
each  with  the  other  that  said  corporation  should  use,  own 
and  exercise  the  franchise  granted  by  said  ordinance,  and 
construct  and  operate  the  roads  provided  thereby  for  its  own 
use  and  benefit ;  but  said  Budd  did  not  then  nor  has  he  ever 
executed  any  written  assignment,  transfer,  or  conveyance  of 
the  franchise  granted  by  said  ordinance,  nor  did  he  make  any 
other  written  articles  of  agreement  or  association  with  said 
Scoggin  and  Jeffrey  than  the  articles  of  incorporation  of  the 
defendant  company. 

"  (4)  That  by  articles  of  incorporation  the  defendant  cor- 
poration, among  other  things,  proposed  to  build,  own,  and 
operate  street  railways  in  the  city  of  Portland,  Oregon,  and 
to  acquire,  by  purchase  or  otherwise,  any  street* railway  con- 
structed by  any  other  person,  and  also  to  acquire,  by  purchase 
or  otherwise,  any  franchise  granted  by  the  city  of  Portland 
for  the  construction  and  operating  of  any  street  railways  in 
said  city. 

"  (0  That  said  corporation  duly  perfected  its  organization^ 
and  E.  J.  Jeffrey  and  W.  A.  Scoggm  and  D.  E.  Budd  consti- 
tuted the  stockholders,  and  were  the  directors  of  said  corpo- 
ration, and  E.  J.  Jeffrey  was  elected  and  acted  as  president, 
W.  A.  Scoggin  was  elected  and  acted  as  secretary,  and  D.  E. 
Budd  was  elected  and*  acted  as  superintendent  of  said  corpo- 
ration, and  under  that  organization  the  said  corporation  pro- 
ceeded to  the  execution  of  the  purposes  of  its  incorporation* 

**  (6)  That  said  E.  J.  Jeffrey  and  W.  A.  Scoggin,  relying 
upon  and  bv  reason  of  the  mutual  agreement  and  understand- 
ing had  and  entered  into  between  them  and  said  Budd,  men- 
tioned in  paragraphs  2  and  3  of  these  findinp^s,  each  paid  up 
the  subscriptions  made  by  them  to  the  capital  stock  of  said 
corporation,  being  the  sum  of  $10,000  each,  and  said  corpo- 
ration, by  said  Jeffrey  as  president  and  director,  and  said 
Scoggin  as  director  aqfi  secretary,  and  said  Budd  as  director 
and  superintendent,  proceeded  to  construct  on  said  Washing- 
ton and  Eleventh  streets  an  iron  railway,  and  to  equip  the 
same  at  a  cost  of  about  twenty  thousand  dollars,  and  to  operate 
the  same,  and  to  use  and  exercise  the  franchise  granted  by 
said  ordinance  No.  3,477,  and  continued  to  do  so  from  about 
January,  1883,  until  the  commencement  of  this  action  ;  and 
during  said  period  the  defendant,  under  and  by  virtue  of  the 
franchise  granted  by  ordinance  No.  3477,  has  collected  and 
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received  from  passengers  carried  upon  its  road  on  Washing- 
ton and  Eleventh  streets  ,large  sums  of  money,  but  the  evi- 
dence does  not  show  how  much,  nor  does  it  furnish  any  basis 
for  an  account  of  the  receipts  and  expenses  of  operating  said 
railway,  or  of  the  profits  of  said  franchise. 

"  (7)  That  said  D.  E.  Budd,  defendant,  was  superintendent 
of  the  defendant  corporation  for  about  nine  months,  and  took 
charge  of  the  work,  of  constructing  the  road  in  Washington 
and  Eleventh  streets,  and  of  the  operating  of  said  road  after 
it  had  been  built  and  furnished,  anp  received  for  his  services 
in  that  behalf  a  salary  from  the  defendant  corporation  of  $100 
a  month. 

"  (8)  That  said  D.  E.  Budd,  up  to  about  the  time  of  the 
commencement  of  this  action,  acquiesced  in  and  fully  consented 
to  and  in  the  claims  of  the  defendant  corporation  in  respect 
to  the  exercise  of  said  franchise  by  it,  and  in  respect  to  the 
ownership  of  said  road  and  franchise  as  set  forth  in  these  find- 
ings, and  did  not,  prior  to  the  commencement  of  this  action, 
demand  from  said  defendant  corporation  the  possession  of 
said  streets,  or  any  portion  thereof.  Said  D.  E.  Budd  did 
not  furnish  any  money  for  the  construction  of  said  railway, 
but  the  said  railway  was  wholly  constructed  with  funds  pro- 
vided by  the  defendant  corporation,  and  contributed  by  the 
said  E.  J.  Jeffrey  and  W.  A.  Scoggin  as  stockholders. 

"  (9)  That  said  franchise,  independent  of  the  railway  and 
equipment,  is  of  the  value  of  ten  thousand  dollars,  ($10,000.)" 

As  conclusions  of  law,  the  court  found  that  the  plaintiff 
was  not  entitled  to  the  possession  of  the  franchise,  but  that 
the  defendant  was  entitled  to  such  posesssion.  There  were 
no  findings  as  to  the  amount  of  damages,  and,  so  far  as  ap- 
pears from  this  record,  there  was  no  evidence  offered  on  that 
subject. 

I  do  not  understand  that  an  action  at  law  will  lie  for  the 
recovery  of  the  possession  of  a  franchise.  It  is  wholly  intan- 
gible, and  not  capable  of  any  kind  of  physical  iden- 
Aettonat  law  tification  or  delivery.  Therefore  a  judgment  that 
**«wMion  of  ^  P^rty  recover  such  an  "airy  nothing"  would  be 
fnttchiw"  incapable  of  enforcement  by  the  ordinary  form  of 
process  provided  for  the  enforcement  of^the  final 
judgments  of  the  courts  in  this  state.  But,  as  I  understand 
it,  this  action  is  in  substance  what  would  be  regarded  at  com- 
mon law  an  action  on  the  case  to  recover  damages  for  the 
disturbance  of  the  plaintiff  in  the  enjoyment  of  a  franchise, 
and  there  can  be  no  doubt  that  such  an  action  will  lie.  i 
Chitty,  PI.  1 31-142.  But  in  such  case  it  is  damages  for  the 
wrong  done  which  the  party  recovers,  and  not  the  possession 
of  the  particular  franchise.     And  this,  in  effect,  was  what  was 
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held  by  this  court  on  the  former  appeal.  In  this  view  of  the 
law,  no  damages  having  been  found  for  the  plaintiff,  it  is  dif- 
ficult to  see  on  what  ground  he  would  be  entitled  to  any  re- 
lief here,  even  though  we  should  be  of  the  opinion  that  the 
findings  show  him  to  be  still  the  exclusive  owner  of  the  fran- 
chise granted  to  him  by  the  city  of  Portland.  But,  as  has 
been  shown,  this  court  held  on  the  former  appeal  that  the 
plaintiff  might  have  associated  with  himself  such  company 
the  defendant,  and  thereby  admit  its  members  to  a  joint  pro- 
prietorship in  the  enjoyment  of  the  franchise  in  question,  and 
that  whether  he  had  done  so  or  not  was  a  question  of  fact  to 
be  determined  by  proof.  The  findings  of  fact,  I  think,  settle 
this  question  against  the  plaintifiF. 

He  did  associate  with  himself  Jeffrey  and  Scoggin,  and  the 
three  associates  built  the  street  railway  for  the  purpose  of 
using  and  enjoying  the  identical  franchise  which  had  been 
granted  to  the  plaintiff.  To  all  of  these  proceedings,  the  find- 
ings show,  the  plaintifiF  fully  assented,  and  in  fact  assisted  in 
carrying  them  into  full  effect.  Do  these  acts  constitute  a 
wrong  to  plaintiff?  Thorne  v.  Mosher,  20  N.  J.  Eq.  257.  I 
cannot  perceive,  under  these  findings,  what  wrong  the  plaintiff 
has  suffered  by  the  acts  of  the  defendant.  It  was  argued  here 
that  the  defendant  was  bound  to  produce  some  writing  by 
which  the  plaintiff  had  conveyed  to  it  the  franchise  described 
in  the  complaint ;  that,  without  writing  signed  by  the  plaint- 
iff, defendant  was  a  trespasser. 

We  do  not  find  it  necessary  to  decide  at  this  time  whether 
the  right  to  lay  down  a  railroad  track  in  the  streets  of  the 
city  oT  Portland,  to  run  cars  thereon,  and  to  take 
fare  therefor,  is  an  estate  or  interest  in  land,  so  as  J]^^**^^*^ 
to  require  a  writing  to  convey  it  or  as  to  whether,  ofpiaintiffr 
lying  in  a  grant,  it  can  only  pass  by  deed.     The 
findings  show  such  consent,  acts,  and  acquiescence,  and  the 
expenditure  of  money,  on  the  faith  of  the  grant,  with  the 
plaintiff's  consent,  as  to  preclude  him  from  now  claiming  that 
the  defendant's  acts  were^wrongful.     He  was  the  active  and 
efficient  cause  of  the  defendant's  making  large  expenditures 
of  money ;  he  was  one  of  its  officers  at  the  very  time,  and 
superintendent  of  the  work.     We  could  not  allow  him  to  now 
set  up  his  own  acts  as  such  superintendent  as  the  identical 
wrong  committed  by  the  defendant  of  which  he  now  complains. 

In  addition  to  this,  the  grant  was  to  "  D.  E.  Budd,  and  such 
other  person  or  persons  as  he  maj  associate  with  himself 
therein."  I  am  inclined  to  think  this  grant  carried  the  thing 
granted  directly  to  Budd's  associates  equally  with  himself, 
and  that  the  act  of  association  was  all  that  was  necessary  to 
point  out  and  identify  the  grantees,  and  that,  for  this  purpose, 
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no  writincj  was  necessary  ;  but,  if  writing  were  necessary,  the 
signing  of  the  articles  01  incorporation  of  the  defendant  com- 
pany would  be  sufficient. 

The  principle  here  stated  is  somewhat  analogous  to  that 
involved  in  Water- works  v.  San  Francisco,  22  Cal.  434.  It 
was  there  held,  that  when  the  grant  was  to  George  H.  En- 
sign and  his  associates,  and  their  assigns,  who  should  within 
60  days  organize  themselves  in  conformity  with  the  laws  reg- 
ulating corporations,  that,  as  soon  as  the  corporation  was  or- 
fjanized,  the  franchise  granted  passed  to  it  by  operation  of 
aw,  without  any  formal  assignment.  And  the  terra  "associ- 
ates" received  a  similar  construction  in  a  case  involving 
principles  akin  to  that.  State  v,  Sibley,  25  Minn.  387.  And 
I  think  the  reasoning  of  the  court  in  Bank  v.  Boynton,  11 
Cush.  (Mass.),  369,  tends  to  support  the  view  suggested. 

Lord,  C.  J. — If  the  proper  construction  of  the  words,  "and 
such  other  persons  as  he  may  associate  with  himself  therein," 
is  that,  by  the  act  of  associating  others  with  him,  the  ordinance, 
tx propria  vigore,  vests  the  franchise  in  them  jointly,  as  inti- 
mated in  the  opinion,  that  construction  is  decisive  of  the  case, 
and  upon  that  ground  I  can  concur  in  the  result.  On  the 
other  hand,  if  such  words  mean  that  the  grant  of  the  fran- 
chise is  to  Budd,  and  only  to  such  persons  as  he  may  associate 
with  himself  therein  when  he  so  elects,  and  they  ac^ree  to  be- 
come such  associates,  then,  as  the  subject-matter  of  the  grant 
is  ^n  incorporal  hereditament,  and  lies  in  grant,  it  can  only 
pass  from  nim  to  them  b}*  deed,  and  the  judgment  of  the 
court  below  is  error,  and  ought  to  be  reversed.  It  was  on 
this  last  theory  that  the  case  was  tried,  and  the  argument 
made  here ;  the  chief  controversy  being  as  to  the  validity  of 
a  parol  agreement  to  effect  such  transfer..  The  court  held  it 
sufficient,  which  I  think  was  manifest  error. 

Thayer,  J.,  expressed  no  opinion,  but  concurred  in  the 
result. 
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Rome  &  Decatur  R.  Co. 


Chasteen. 

{Alabama  Supreme  Courts  December  19,  1889.) 

Negligence  of  Independent  Contractor— Liability  of  Company.— A  railroad 
company  which  contracts  for  the  construction  of  its  road,  is  not  liable  for 
injuries  caused  by  the  negligence  of  the  contractor  when  he  is  exercising 
an  independent  employment  in  contradistinction  to  an  agent  or  servant. 

Same— Operation  of  Railroad  by  Contractor— Liability.— An  instruction  in 
an  action  to  recover  damag:es  for  personal  injuries,  that  if  the  contractor 
for  the  construction  of  a  railroad  was  operating  the  road  and  conveying 
freight  and  passengers  and  receiving  reward  therefor,  the  railroad  company 
is  responsible  for  his  negligence,  is  erroneous  in  the  absence  of  any  evidence 
that  the  company  had  made  an  unauthorized  surrender  of  its  roadbed  and 
equipment  to  the  contractor,  or  that  the  contractor  was  operating  them 
under  a  contract  which  the  corporation  had  no  power  to  make. 

Same— Injuries  Caused  by  Construction  Train.- Such  an  instruction  is  also 
erroneous  when  the  action  is  brought  by  a  person  who  was  injured  by  a 
construction  train,  as  the  contractor  may  have  transported  freight  and  pas- 
sengers under  an  arrangement  with  the  company  which  did  not  exempt 
the  latter  from  liability  for  negligence  in  that  particular  service,  and  at  the 
same  time  may,  under  the  contract  for  the  construction,  have  been  an  in- 
dependent contractor,  occupying  a  position  which  did  not  render  the  com- 
pany liable  for  his  negligence. 

Same — Instructions. — As  a  railroad  company  does  not  avoid  responsibility 
for  an  injury  caused  by  the  negligence  of  the  agents  or  servants  of  another 
corporation,  or  of  a  natural  person  to  whom  it  may  lease  or  voluntarily  sur- 
render its  property  and  franchise  without  competent  authority,  an  instruc- 
tion requested  by  the  defendant  in  an  action  for  personal  injuries  alleged 
to  have  been  caused  by  the  negligence  of  a  contractor,  must  predicate  the 
exemption  of  the  company  from  liability  upon  a  finding  that  the  person 
contracted  to  construct  the  road  was  an  mdependent  contractor. 

Appeal  from  Circuit  Court,  Etowah  County. 
Action  by  R.  Chasteen  against  the  Rome  &  Decatur  R.  Co. 
to  recover  damages   for  personal  injuries.     The  defendant 

J)leaded  the  general  issue  and  contribuJtor)r  negligence.     The 
oUowing  instructions  were  given  to  the  jury  at  the  request 
of  the  plaintiff: 

(i)  "  The  court  charges  the  jury  that  if  they  believe  from 
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the  evidence  that  the  defendant,  by  the  negligence  of  its  agent 
in  operating  its  train,  injured  the  plaintiff,  by  mashing  two 
of  his  fingers,  so  that  it  was  necessary  to  have  tnem  amputated, 
and  that  this  was  done  without  any  negligence  on  the  part  ot 
the  plaintiff,  then  the  verdict  of  the  jury  must  be  for  the  plaint- 
iff." (2)  **  The  court  charges  the  jury  that  if  they  believe 
from  the  evidence  that  plaintiff,  at  time  of  injury,  was  in  the 
employ  of  Daniel  Callahan  and  under  the  authority  of  the 
conductor,  and  had  been  used  in  coupling  cars  before,  and  the 
conductor  ordered  him  to  couple  the  cars,  and  the  coupling 
of  the  cars  was  not  manifestly  dangerous,  then  it  was  not  neg- 
ligence in  him  in  obeying  said  order  and  attempting  to  exe- 
cute said  order. '  (3)  "  The  court  charges  the  jury  that  if  the 
jury  believe  from  the  evidence  that  Daniel  Callahan  was  oper- 
ating the  defendant's  road  from  Gadsden  to  Atalla,  and  con- 
veying freight  and  passengers  between  these  points,  and 
receiving  reward  therefor,  then  the  defendant  is  responsible 
for  the  negligence  of  the  agents  and  servants  of  said  Callahan, 
if  the  jury  believe  from  the  evidence  there  was  any  negligence 
on  their  part."  (4)  **  The  court  charges  the  jury  tnat  although 
they  may  believe  that  Chasteen  went  in  to  couple  the  cars 
against  the  orders  of  Lunsden,  yet  if  the  engineer  knew,  or 
ought  to  have  known,  the  position  of  peril  in  which  Chasteen 
placed  himself,  if  he  placed  himself  in  such  position,  and  the 
engineer  failed  to  exercise  due  care  and  skill  to  avoid  injuring 
Chasteen,  and  Chasteen  was  injured  thereby,  the  contributory 
negligence  of  Chasteen  would  be  no  defense,  and  he  would 
be  entitled  to  recover  if  he  has  made  out  his  case  otherwise." 
The  following  instructions,  asked  for  by  defendant,  were 
refused  ;  (1)  **  The  court  charges  the  jury,  at  the  request  of 
the  defendant,  that,  if  they  believe  all  the  evidence  in  this  case, 
they  must  find  their  verdict  for  the  defendant."  (2)  "The 
court  charges  the  jury  for  the  defendant  that  if  they  believe 
from  the  evidence  that  there  was  no  contract  between  Calla- 
han and  defendant  to  build  the  road,  and  Callahan  was  not 
building  the  road,  yet  if  the  jury  believe  from  the  evidence 
that  the  train  that  injured  plaintiff  was  being  operated  by  Cal- 
lahan through  his  agents  and  servants,  and  the  jury  further 
believe  that  the  plaintiff  was  a  servant  of  said  Callahan,  em- 
ployed on  said  train  to  aid  in  operating  it  and  in  loading  at 
the  time  the  injury  occurred,  then  the  jury  must  find  for  the 
defendant."  (3)  **  The  court  charges  the  jury,  at  the  request 
of  defendant,  that,  before  the  plaintiff  can  recover  in  this  case, 
the  plaintiff  must  show  by  the  evidence  in  the  case,  to  the  rea- 
sonable satisfaction  of  the  jury,  that  at  the  time  the  alleged  in- 
jury occurred  to  plaintiff,  by  his  attempting  to  couple  cars,  the 
train  was  being  operated  by  defendant  or  under  its  control, 
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that  the  persons  operating  said  train  were  the  servants  or 
agents  of  defendant  in  operating  said  train,  and,  if  the  plaintiff 
has  failed  to  reasonably  satisfy  the  jury  of  these  things  by  the 
evidence,  then  the  verdict  of  the  jury  must  be  for  the  defend- 
ant.'* (4)  "  The  court  charges  the  jury,  at  the  request  of  the 
defendant,  that  building  a  railroad  by  a  railroad  corporation 
is  not  a  corporate  act,  and  such  railroad  corporation  may  em- 
ploy an  individual  or  company  to  build  such  railroad  for  such 
corporation;  and  if  the  jury  believe  from  the  evidence  that 
the  defendant  employed  one  Callahan  to  build  its  railroad, 
and  the  jury  further  believe  from  the  evidence  that  the  al- 
leged injury  occurred  to  plaintiff  while  he  was  attempting  to 
couple  cars,  and  that  the  train  of  said  cars  was  being  operated 
by  said  Callahan  through  his  agents  to  aid  him  in  building^ 
said  railroad,  that  the  plaintiff  was  employed  by  said  Callahan 
to  work  on  or  about  said  train  at  the  time  of  the  alleged  in- 
jury, and  at  such  time  the  engineer  and  conductor  were  the 
agents  and  servants  of  said  Callahan  to  operate  said  train, 
then,  in  such  case,  the  defendant  is  not  liable  for  such  injury, 
and  the  verdict  of  the  jury  must  be  for  the  defendant."  (5) 
"  The  court  charges  the  jury,  at  the  request  of  the  defendant, 
that  if  they  believe  from  the  evidence  that,  at  the  time  of  the 
alleged  injury,  Callahan  was  engaged  in  building  the  defend- 
ant's railroad,  whether  under  contract  with  defendant  or  not 
to  build  said  road,  and  the  jury  further  believe  from  the  evi- 
dence that  the  alleged  injury  occurred  to  plaintiff  by  his  at- 
tempting to  couple  cars,  and  that  the  train  of  said  cars  was 
being  operated  by  said  Callahan,  through  his  agents,  to  aid 
him  in  building  said  railroad,  that  Lunsden  and  the  engineer 
were  the  agents  of  Callahan  to  operate  said  train  at  the  time 
of  the  injury,  and  at  the  time  of  said  injury  the  plaintiff'was 
the  servant  of  Callahan,  employed  to  work  on  or  about  said 
train,  then,  and  in  such  case,  the  defendant  is  not  liable,  and 
the  verdict  of  the  jury  must  be  for  the  defendant."  (6)  "The 
court  charges  the  jury,  at  the  request  of  the  defendant, 
that  if  they  believe  from  the  evidence  that,  at  the  time  of  the 
alleged  injury,  Callahan  was  not  employed  by  the  defendant 
to  build  its  railroad,  and  was  not  engaged  m  building  any 
railroad,  yet  if  the  jury  believe  from  the  evidence  that,  at  the 
time  of  the  alleged  injury,  Callahan,  through  his  servants  and 
agents,  was  operating  said  train  of  cars  for  his  own  benefit  or 
use,  and  that  the  alleged  injury  occurred  to  plaintiff  while  he 
was  attempting  to  couple  cars  composing  a  part  of  said  train, 
and  at  such  time  the  plaintiff  was  a  servant  or  agent  of  the 
said  Callahan,  employed  to  work  on  or  about  said  train,  then, 
in  such  case  the  defendant  is  not  liable,  and  the  verdict  of  the 
jury  must  be  for  the  defendant."     (7)  "  The  court  charges  the 

40  A.  &  E.  R.  Gas.— 36. 
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jury,  at  the  request  of  the  defendant,  that  in  ascertaining 
whether  the  plaintiff,  conductor,  or  other  persons  were  the 
servants  or  agents  of  Callahan  in  operating  said  train,  and 
whether  the  train  was  being  Operated  by  Callahan  to  aid  him 
in  constructing  the  railroad^  or  for  any  other  purpose,  for  his 
own  use  or  benefit,  at  the  time  the  alleged  injury  occurred, 
the  jury  may  look  to  the  evidence  to  ascertain  whether  Cal- 
lahan employed  and  paid  the  plaintiff  and  other  persons  en- 
gaged in  operating  said  train,  and  if,  at  the  time  of  injury,  the 
train  was  loaded  and  carrying  its  load  for  Callahan's  use  or 
benefit,  and  to  aid  him,  and  what  kind  of  property  or  things 
the  load  consisted  of;  and  if  the  jury,  after  considering  these 
things,  if  they  appear  in  the  evicience,  in  connection  with  all 
the  other  testimony  in  the  case,  are  reasonably  satisfied  that 
the  plaintiff  was  a  servant  employed  by  Callahan  to  aid  in 
operating  or  working  about  said  train,  and  said  train  was  be- 
ing operated  by  said  Callahan  through  his  servants  or  agents, 
for  his  own  use  or  benefit,  and  that  the  alleged  injury  occurred 
to  plaintiff  by  hisattempting  to  couple  cars  of  said  train  while 
it  was  being  so  operated  or  worked  on  hy  plaintiff  and  others 
as  the  servants  of  said  Callahan,  then,  in  such  case,  the  de- 
fendant is  not  liable,  and  the  verdict  of  the  jury  must  be  for 
the  defendant."      (8)  "  If  the  jury  believe  from  the  evidence 
that  the  plaintiff  was  in  a  place  of  danger,  yet  if  the  jury  be- 
lieve from  the  evidence  that  the  plaintiff  took  such  place  of 
danger  at  such  a  time,  and  under  such  circumstances,  that 
the  engineer,  although  he  saw  plaintiff,  could  not  have  pre- 
vented the  injury  by  the  exercise  of  due  skill  and  care,  then 
the  plaintiff  cannot  recover ;  and  in  determining  this  question 
the  jury  will  look  to  the  evidence  to  determine  how  close  the 
cars  were  to  each  other,  whether  they  were  moved  down  by 
engineer,  and  whether  the  engineer  could  have  given  sucn 
force  to  cars  as  stated  by  plaintiff,  the  distance  the^'  were 
apart,  or  the  distance  the  evidence  of  defendant's  witnesses 
show  the  cars  were  from  each  other,  and  the  speed  they  were 
moved  down,  and  where  the  plaintiff  was  before  he  went  be- 
tween the  cars,  and  taking  these  matters  in  consideration,  with 
all  the  other  evidence  in  the  case,  the  jury  are  reasonably 
satisfied  from  the  e\iidence  that  the  plaintiff  took  the  place  of 
danger  on  such  a  sudden  and  short  time  as  not  to  give  the 
engineer  the  power  to  prevent  the  injury  by  exercise  of  due 
care,  then  the  defendant  is  not  liable,  and  tne  jury  must  find 
verdict  for  defendant." 

Defendant  appeals  from  a  judgment  for  the  plaintiff. 

Denson  &  Tanner  for  appellant. 

Dortch  &  Martin  for  appellee. 

Clopton,  J. — Plaintiff's  right  to  recover  for  the  personal 
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injuries  cofnplained  of  is  based  on  the  alleged  negligence  of 
the  engineer,  while  he  was  attempting  to  couple 
cars  in  obedience  to  the  order  of  the  conductor  of  i'»»Miity  ibr 
the  train.  At  the  time  of  the  injury  the  train  was  ,",*Jeirnd«t' 
engaged  in  transporting  iron  and  cross-ties  to  be  contractor, 
used  in  the  construction  of  the  road  of  the  defend- 
ant, the  Rome  &  Decatur  Railroad  Company.  The  main  de- 
fense ^is  that  the  conductor,  engineer,  and  plaintiff  were  not 
the  employes  and  servants  of  the  company,  but  were  em- 
ployed ana  paid  by  one  Callahan,  who  was  engaged  in  con- 
structing the  road,  and  that  the  defendant  is  not  responsible 
for  his  or  his  servant's  wrongful  acts  or  omissions.  The  de- 
cisions of  this  court  are  in  line  with  those  authorities  which 
hold  that  a  person  who  contracts  for  the  erection  of  a  struc- 
ture, though  for  his  own  use,  is  not  liable  for  injuries  caused 
by  the  negligence  of  the  contractor  or  of  his  senrants,  when 
he  is  exercising  an  independent, employment — when  he  is  an 
independent  contractor,  in  contraciistinction  to  an  agent  or 
servant.  Mayor,  etc.,  of  Birmingham  ^.  McCary,  84  Ala.  469 ; 
Myer  z/.  Hobbs,  57  Ala.  175.  A  railroad  corporation,  being 
clothed  with  full  authority  to  construct  its  road  in  a  manner 
suitable  to  its  purposes  and  uses,  may  have  the  work  per- 
formed by  the  employment  of  its  own  agencies  and  instru- 
mentalities, or  by  independent  contract.  In  respect  to  liability 
for  the  negligence  of  the  contractors  and  their  servants,  the 
law  makes  no  distinction  between  natural  persons  and  corpo- 
rations. A  railroad  company,  which  contracts  with  a  third 
person  for  the  construction  of  its  road  in  such  a  manner  that 
the  contractor  has  the  right  to  direct  the  details  of  construc- 
tion, and  to  control  the  mode  in  which  the  work  shall  be  done, 
and  the  Jigencies  employed,  the  company  only  reserving  the 
right  to  insist  that  the  result  shall  be  in  compliance  with  the 
terms  of  the  contract,  is  not  liable  for  injury  caused  by  the 
negligence  of  the  contractor  or  of  his  employes.  Liability  for 
injuries  suffered  during  the  process  of  construction  depends, 
as  in  the  case  of  natural  persons,  on  the  existing  relation — 
whether  of  master  and  servant,  or  contractor  and  contractee. 
Cunningham  v.  International  R.  Co.,  51  Tex.  503;  Kansas 
Cent.  R.  Co.  v.  Fitzsimmons,  18  Kan.  34;  Hughes  v,  Cincin- 
nati &  S.  R.  Co.,  39  Ohio  St.  461,  15  Am.  &  Eng.  R.  Cas.  100. 
The  test  most  comprehensive  and  generally  applicable,  which 
includes  the  several  special  tests  suggested,  is  stated  in  i  Shear. 
&  R.  Nee.  §  164,  as  follows :  **  The  true  test,  as  it  seems  to  us, 
by  which  to  determine  whether  one  who  renders  service  to 
another  does  so  as  a  contractor  or  not,  is  to  ascertain  whether 
he  renders  the  service  in  the  course  of  an  independent  occu- 
pation, representing  the  will  of  his  employer  only  as  to  the 
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result  of  his  work,  and  not  as  to  the  means  by,  which  it  is  ac- 
complished." 

The  evidence  establishes  without  dispute  that  Callahan  was 
engaged  in  building  the  road,  and  was  in  possession  of  and 
using  the  engine  and  cars  for  the  transportation  of 
sofldeney  of  iron  and  cross  ties,  and  of  freight  and  passengers, 
•▼ideoc«toet-  to  and  from  Gadsden  and  Atalla,  receiving  the  toll 
^ndestMr-  therefor,  and  employed  and  paid  the  workmen, 
tract.  Whether  or  not  these  facts  ^rt  prima  facie  sufficient 

to  show  that  Callahan  was  an  independent  contract- 
or the  members  of  the  court  are  divided  in  opinion.  Some  of 
them  deem  them  sufficient,  and  hold  that  the  affirmative  charge 
requested  by  defendant  should  have  been  given.  Speaking 
for  myself,  as  no  contract  was  produced  or  proved,  which 
was  in  the  power  of  the  defendant,  evidence  that  the  engine 
and  cars  belonged  to  the  company,  and  that  the  road  was  be- 
ing constructed  for  its  benefit,  if  believed, /r/w^j  facie  shows 
that  those  employed  in  the  work  of  construction  were  the 
agents  and  servants  of  the  company,  and  devolves  the  burden 
to  prove  that  the  road,  engine,  and  cars  were  in  the  posses- 
sion and  under  the  control  of  Callahan  as  a  contractor,  and 
that  those  employed  were  exclusively  his  agents  and  servants. 
As  an  inference  may  be  reasonably  drawn  that  the  company 
retained  the  right  to  direct  what  should  be  done  and  how— 
the  general  mode  of  performance — though  Callahan  may  have 
employed  and  paid  the  workmen,  the  sufficiency  of  the  un- 
disputed facts  mentioned  to  overcome  the  presumption  arising 
from  ownership  was  a  question  for  the  jury,  on  consideration 
of  all  the  circumstances  proved.  All  of  us  concur,  if  they 
should  find  that  the  persons  employed  by  Callahan  were  his 
agents  and  servants,  whom  defendant  had  no  right  to  dismiss 
or  otherwise  control,  the  company  would  not  be  responsible 
for  an  injurv  caused  by  the  negligence  of  the  engineer,  i 
Shear.  &  R.  Keg.  §158;  New  Orleans,  M.  &  C.  R.  Co.  v.  Ban- 
ning, 15  Wall.  (U.  S.),  649;  Speed  v.  Atlantic  &  Pac.  R.  Co., 
71  Mo.  303,  2  Am.  &  Eng.  R.  Cas,  277.  But  as  the  case  must 
be  reversed  on  other  points,  and  as  additional  proof  may  be 
adduced  on  another  trial,  we  shall  leave  this  question  unde- 
cided. 

As  a  material  issue  was  whether  the  persons  employed 
were  the  servants  and  agents  of  Callahan  or  of  the  company, 
the  first  charge  requested  by  the  plaintiff  is  obnoxious  to  the 
criticism  that  it  is  calculated  to  draw  the  minds  of  the  jury 
from  such  issue,  and  to  create  the  impression  that  negligence 
vclnon  was  the  pivotal  issue  in  the  case. 

The  third  charge  given  at  the  instance  of  plaintiff  bases  the 
responsibility  of  defendant  upon  the  isolated  fact  that  Calla- 
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han  was  transporting  freight  and  passengers  to  and  from  Gads- 
den and  Attafla  for  reward.  The  charge  is  defec-  xriBgporto- 
tive  in  two  respects :  (i)  It  does  not  claim  that  the  tiosof  pm- 
company  had  made  any  unauthorized  surrender  of  ienrert  for 
the  road,  engine,  and  cars,  or  that  Callahan  was  "''»"*• 
operating  them  under  any  contract  which  the  corporation 
had  no  authority  to  make.  Under  the  charge,  the  jury  were 
authorized  to  hold  the  company  liable,  though  Callahan  may 
have  been  operating  the  road  without  defendant's  permission 
and  against  its  objection ;  or  though  he  may  have  been  an 
independent  contractor,  having  possession  and  control,  and 
operating  the  finished  portion  in  aid  of  the  further  construc- 
tion of  the  road  under  a  contract  with  the  company.  Kan- 
sas Cent.  R.  Co.  v.  Fitzsimmons,  supra.  (2)  rlaintiff  was 
injured  while  the  engine  and  cars  were  employed  in  trans- 
porting iron  and  crossties  for  the  purpose  of  construction. 
Callahan  may  have  transported  freight  and  passengers  under 
an  arrangement  with  defendant  which  did  not  avail  to  ex- 
empt from  liability  for  his  or  his  servants'  negligence  while 
rendering  that  particular  service,  and  at  the  same  time,  in  re- 
spect to  the  work  of  construction,  have  exercised  an  inde- 
pendent occupation,  which  avoided  responsibility  on  the  part 
of  the  company  while  rendering  that  particular  service.     As 

Elaintiff  was  not  injured  while  freight  or  passengers  were 
eing  transported,  such  use  of  the  road,  engine  and  cars  does 
not  constitute  a  sufficient  ground  on  which  to  make  defend- 
ant liable  for  his  injury,  if  Callahan  was  an  independent  con- 
tractor for  the  construction  of  the  road. 

The  second,  fifth  and  sixth  charges  requested  by  the  de- 
fendant assert  the  proposition  that  the  company  is  not  liable 
if  Callahan  was  operating  the  engine  and  cars  by  his  agents 
and  servants  ;  though  he  was  not  employed  to  construct  the 
road,  or  engaged  in  its  construction.  The  proposition  of  the 
charge  is  that  a  railroad  corporation  is  hot  responsible  for 
the  torts  of  any  person  actually  operating  its  line,  whatever 
may  be  the  circumstances  under  which  he  is  so  operating  it. 
Actual  operation  by  the  corporation  at  the  time  of  an  injury 
is  not  essential  to  liability.  A  railroad  corporation  does  not 
avoid  responsibility  for  an  injury  caused  by  the  negligence 
of  the  agents  or  servants  of  another  corporation,  or  of  a  nat- 
ural person,  to  whom  it  ihay  lease  or  voluntarily  surrender 
its  property  and  franchises  without  competent  authority. 
Ricketts  z/.  Birmingham  St.  R.  Co.,  85  Ala.  601,  37  Am.  & 
Eng.  R.  Cas.  12.  The  charges  should  have  predicated  exemp- 
tion from  liability  as  part  of  the  hypothesis,  on  the  jury  find- 
ing that  Callahan  was  an  independent  contractor. 

As  to  contributory  negligence,  we  may  remark  that  if 
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plaintiff  was  an  employe  of  defendant,  subject  to  the  control 
of  the  conductor,  an  attempt  to  couple  the  cars  in 
mpt^iim!.^    obedience  to  his  order  would  not  constitute  negli- 
gence on  his  part ;  but  if  he  attempted  to  do  so  in 
violation  of  the  order  of  the  conductor,  and  without  occasion 
or  necessity  placed  himself  in  a  condition  of  peril,  from  which 
he  could  not  escape  by  the  exercise  of  ordinary  care,  this 
would  be  contributory  negligence.     The  second  charge  given 
at  the  instance  of  the  plaintiff  in  relation  to  this  question  is 
abstract,  being  based  on  the  hypothesis  that  plaintiff  was  in 
the  employ  ol  Callahan,  and  not  of  defendant.     The  eighth 
charge  requested  by  defendant  is  argumentative,  and  for  this 
reason,  if  no  other,  was  properly  reUised. 
Reversed  and  remanded. 

Who  are  Independent  Contractors. — ^See  Rogers  v.  Florence  R.  Co.  (S. 
Car.),  39  Am.  &  Eng.  R.  Cas,  384,  note  354. 


Eastern  Townships  Bank, 

V. 

St.  Johnsbury  &  Lake  Champlain  R.  Co. 

{U.  S.  Circuit  Courts  D,  Vermont^  November  7,  1889.) 

Lease — Power  to  Guarantee  Interest  on  Bonds  of  Lessor. — Section  33^3' 
Rev.  Laws  Vt.,  which  provides  that  railroad  companies  may  make  co^' 
tracts  for  leasing  and  running  the  roads  of  other  companies,  confers  ^P°J^ 
a  railroad  company  power  to  enter  into  a  lease  by  which  it  agrees  to  ^^' 
antee  payment  of  the  interest  coupons  on  the  mortgage  bonds  of  the  1^^ 
company. 

Same— Guarantee  of  Interest  Coupons — Validity. — A  statute  which  Y 
hibitsa  railroad  company  to  issue  its  notes  or  bonds  in  sums  less  than  « 
does  not  preclude  a  company  from  executing  a  guarantee  to  "pay  ^^^^o 
terest  upon  the  within  bond  as  specified  in  the  interest  coupons  ^^    ^^b 
attached,"  although  the  interest  in  each  coupon  be  less  than  |ioo,  ^Z^^- 
guarantee  not  being  a  separate  promise  to  pay  each  coupon,  but  a  gu^*^ 
tee  to  pay  the  whole  interest  to  become  due  on  the  bond.  ^y 

Same— Action  upon  Guarantee  by  Bona  Fide  Purchaser— Defenses*-'^;^. 
the  Vermont  Statute,  only  bills  and  notes  are  negotiable  and  notagu^^j^ 
tee  of  a  bond  or  coupon,  although  such  bond  or  coupon  should  be  Q^^^jiS 
able,  and  in  an  action  by  a  bona  fide  transferee  of  the  bonds  or  couP^^t 
upon  the 'guarantee,  the.guarantor  may  make  any  defense  to  the  action  ^ 
he  could  have  made  if  the  suit  had  been  brought  by  the  original  payc^' 

At  Law. 

Dicker  man  &  Young  2Lnd  Albert  P.  Cross  for  plaintiff. 

Stephen  C.  Shurtiey  and  Richard  Olncy  for  defendant. 
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Wheeler,  J. — The  defendant  joined*  with  other  railroad 
companies  in  taking  a  lease  of  the  railroad  of  the  Canada 
Junction  Railroad  Company,  not  built,  but  agreed  to  be  built 
by  Bradley  Barlow,  and  in  the  execution  01  this 
guaranty  upon  150  $1,000  negotiable  bonds  of  that  ^^^ 

company,  which  Barlow  was  to  have  in  payment  for  building 
the  road.  "  For  value  received  in  the  use  and  operating  of 
the  Canada  Junction  Railroad  under  a  lease  thereof  and  as- 
signments of  said  lease,  the  Montreal,  Portland  &  Boston  Rail- 
way Company,  the  Southeastern  Railway  Company  of  Can- 
ada, and  the  ot.  Johnsbury^&  Lake  Champlain  Railroad  Com- 
pany of  Vermont,  do  hereby  jointly  and  severally  guaranty 
the  payment  of  the  interest  upon  the  within  bond,  as  specified 
in  the  intere^  coupons  thereto  attached  at  the  place  and  at 
the  several  dates  tnerein  specified."  The  rent  was  equal  to 
the  coupons,  which  were  themselves  negotiable,  in  amount 
and  tinies  of  payment.  The  bonds,  with  the  guaranty  upon 
them,  and  coupons  attached,  were  delivered  to  Barlow,  and 
by  him  pledged  to  the  Vermont  National  Bank  of  St.  Albans, 
and  by  that  bank  to  the  plaintiff,  to  secure  advances  of  money. 
Barlow  failed  without  accomplishing  but  a  small  part  of  the 
building  of  the  road,  and  his  failure  caused  the  enterprise  of 
building  the  road,  and  the  Vermont  National  bank,  to  fail. 
The  road  has  never  been  built,  and  through  the  failure  and 
default  of  Barlow,  the  defendant,  with  the  other  railroad  com- 
panies, has  been  deprived  of  the  use  and  operating  of  it  for 
which  the  guaranty  was  made. 

This  suit  is  brought  by  the  plaintiff,  as  holder  of  the  bonds 
and  coupons  for  value,  upon  the  guaranty,  to  recover  the 
amount  of  the  coupons  due,  and  has  been  heard  by 
the  court  upon  written  waiver  by  the  parties  of  a  y^,^'„J^|,, 
trial  by  jur)r.   The  defendant  contends  that  the  guar-  temt. 
anty  was  without  the  scope  of  its  corporate  powers, 
and  therefore  void ;  and  relies  upon  Thomas  v.  West  Jersey 
R.  Co.,  loi  U.  S.  71,  24  Am.  &  Eng.  R.  Cas.  58  ;  Pennsylvania 
R.  Co.  V.  St.  Louis,  A.  &  T.  R.  Co.,  118  U.  S.  290,  630,  and 
Oregon  R.  &  Nav.  Co.  v.  Oregonian  R.  Co..  130  U.  S.  i,  39 
Am.  &  Eng.  R.  Cas.  176,  in  support  of  this  position  ;  and  that 
if  not,  the  consideration  has  so  far  failed,  through  the  default 
of  Barlow,  to  whom  the  bonds  were  first  delivered,  that  it  has 
ceased  to  be  binding.     In  those  cases  no  power  had  been 
conferred  upon  the  corporations  in  question,  by  their  charters 
or  the  laws  under  which  they  existed,  to  enter  into  the  con- 
tracts held  to  be  u/^ra  vires  and  void.     The  laws  of  Vermont,  - 
under  which  the  defendant  has  and  exercises  its  corporate 
powers,  provide  that  "  railroad  companies  in  this  state  may 
make  contracts  and  arrangements  with  each  other,  and  with 
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railroad  corporations  incorporated  under  the  laws  of  other 
of  the  United  States,  or  under  the  authority  of  the  govern- 
ment of  Canada,  for  leasing  and  running  the  roads  of  the  re- 
spective corporations,  or  a  part  thereof,  by  either  of  theirre- 
spective  companies.*'  R.  L.  Vt.  §  3303.  This  statute  conferred 
ample  power  upon  the  defendant  corporation  to  take  the  lease, 
ana  to  agree  to  pay  the  rent  as  it  should  fall  due,  and  doubt- 
less to  arrange  for  paying  the  rent,  by  paying  coupons  of  the 
same  amount  or  guarantying  their  payment.  Railroad  Co. 
-v.  Railroad  Co.,  34  Vt.  i,  50  Vt.  500;  Langdon  v.  Vermont 
&  C.  R.  Co.,  54  Vt.  593.  1 1  Am.  &  Eng.  R.  Cas.  688 ;  Hazard 
-2'.  Vermont  &  C.  R.  Co.,  17  Fed.  Rep.  753,  12  Am.  &  Eng.  R. 
Cas.  388.  To  hold  these  arrangements  to  be  within  the  cor- 
porate powers  of  the  defendant  appears  to  be  in  accordance 
with  the  principles  of,  and  not  contrary  to,  the  decisions  of 
the  supreme  court  of  the  United  States  referred  to. 

The  laws  of  the  state  also  provide  that  "  a  railroad  corpo- 
ration, if  it  so  votes  at  a  meeting  of  its  stockholders  called 
Unit  M  to  ^^^  ^^^^  purpose,  may  issue  its  notes  or  bonds  in 
amouBtof  sums  not  Icss  than  one  hundred  dollars  to  raise 
mails  or  money  or  to  extinguish  any  debt  or  liability  of  the 
nous.  company,  on  time  not  to  exceed  thirty  years,  and 

at  a  rate  of  interest  not  to  exceed  seven  per  cent."  R.  L.  Vt. 
S  335P-  I"  ^  class  of  cases  absolute  guarantors  of  payment 
of  promissory  notes  by  indorsement  upon  the  notes  them- 
selves have  been  holden  as  makers.  Hough  v.  Gray,  19  Wend. 
<N.  YX  202 ;  Miller  ik  Gaston,  2  Hill(N.  Y.),  188 ;  Edw.  Bills, 
220.  i  hese  guaranties  are  not  upon  the  coupons,  strictly, 
but  upon  the  bonds  separate  from  the  coupons.  If,  however, 
they  should  be  considered  as  being  upon  the  coupons,  so  that 
each  coupon  would  be  a  note  of  which  the  defendant  was 
maker,  the  statute  would  not  cover  them,  but  might  impliedly 
exclude  them  as  notes  of  the  defendant,  because  each  one  is 
less  in  amount  than  the  statute  allows.  To  hold  the  defendant 
to  be  a  guarantor  of  the  interest  on  the  bonds,  instead  of  a  maker 
of  the  coupon,  seems  to  be  most  consistent ;  for  the  parties 
are  to  be  presumed  to  have  intended  that  this  contract  should 
be  |2^()od  rather  than  void. 

The  undertaking  of  the  defendant  as  it  stands  on  each  bond 
is  to  be  construed  in  view  of  the  circumstances  apparent  to 
all  under  which  it  was  entered  into.  The  road  was  to  te 
built  before  the  use  and  operating  could  be  had.  The  value 
received  in  the  use  and  operating  acknowledged  was  to  be 
received  afterwards,  before  the  respective  installments  would 
fall  due.  The  meaning  of  the  contract  seems  to  have  been 
that  for  the  use  and  operating  of  the  road  the  defendant  and 
the  other  companies  would  see  the  interest  paid.     They  as- 
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sumed  that  the  road  should  earn  enough  to  pay  the  interest 
as  it  should  fall  due,  and  that  the  earnings  should  be  applied 
to  the  payment  of  it,  if  not  paid  otherwise.  The  consideration 
was  future,  and  if  it  failed  the  agreement  would  fail  for  want 
of  any. 

The  guaranty  named  no  particular  person  as  guarantee, 
but  was  open  to  whoever  should  acquire  the  bonds  first. 
Watson  V.  McLaren,  19  Wend.  (N.  Y.),  557-  Bar-  Bon.fldep„,w 
low  was  the  first  to  acquire  these  bonds  as  holder.  chwers-De- 
Had  he  kept  them  he  could  not  have  enforced  them,  fenses  to 
as  to  either  principal  or  interest,  against  the  maker ;  •^"®*  ^^' 
for  they  were  made  and  delivered  to  him  for  building  the 
road,  and  when  he  failed  to  do  that  the  consideration  failed. 
Relief  of  the  maker  would  relieve  the  guarantor.  This  con- 
sideration as  to  the  maker  rests  upon  the  supposition  that 
the  instruments,  although  under  seal  of  the  corporation,  and 
in  form  and  named  bonds,  are  simple  contracts,  whose  con- 
sideration may  be  inquired  into.  If,  however,  the  seals  con- 
clusively import  consideration  for  the  bonds,  as  such,  in  re- 
spect to  the  maker,  the  guaranty  is  not  under  seal,  and  is 
unquestionably  a  mere  simple  contract.  The  consideration 
of  that  which  was  expressed  to  be  the  use  and  operating  the 
road,  and  different  from  that  of  the  bonds,  has  failed  also 
through  the  default  of  Barlow.  He  could  not  deprive  the 
defendant  of  the  consideration  of  this  contract  and  at  the 
same  time  enforce  it.  The  plaintiff  is  not  entitled  to  recover 
upon  this  guaranty  unless  it  has  some  right  superior  to  Bar- 
low's. The  only  source  for  such  right  is  the  supposition  that 
the  guaranty  had  the  qualities  of  negotiable  paper,  and  was 
current  for  what  it  appeared  to  be  to  those  taking  it,  without 
notice  of  infirmity,  for  value.  The  bonds  and  coupons  are  ex- 
pressly negotiable.  The  guaranty  is  not  by  its  own  terms 
made  to  be  so.  The  negotiability  of  the  instruments  with 
which  it  is  connected  does  not  appear  to  be  sufficient  to 
make  it  so.  The  statute  declaring  negotiability  of  bills  and 
notes,  taken  from  that  of  3  &  4  Anne,  chap.  9,  does  not  extend 
to  any  other  instrument.  R.  L.  Vt.  §§  2002,  2003 ;  Edw. 
Bills,  219.  These  collateral  contracts,  made  by  those  not 
parties  to  the  notes,  are  not  generally  understood  to  partake 
of  the  negotiability  of  the  instruments  on  which  the\''  may  be 

f laced.  Taylor  7'.  Binney,  7  Mass.  479;  True  v.  Fuller,  21 
ick.  (Mass.),  140;  Watson  v.  McLaren,  19  Wend.  (N.  Y.), 
557;  Miller  zf.  Gaston,  2  Hill.  (N.  Y.),  188;  Story,  Prom. 
Notes,  §  484  ;  Sandford  v,  Norton,  14  Vt.  228  ;  Sylvester  v. 
Downer,  20  Vt.  355.  Especially  must  this  be  true  where,  as 
here,  the  j^rincipal  of  the  instrument  upon  which  the  guaranty 
is  placed  is  not  included  in  the  guaranty,  and  the  guaranty 
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expressly  rests  upon  a  separate  consideration,  This  guaranty 
appears  from  all  these  considerations  to  have  been  a  mere 
simple  contract  with  Barlow  collateral  to  the  bonds,  whose 
character  was  apparent  upon  its  face,  and  which  could  not  be 
enlarged  or  made  more  indefensible  in  the  hands  of  subsequent 
holders,  with  or  without  further  notice,  and  whether  for  value 
or  otherwise.  Central  Trust  Co.  v.  First  Nat.  Bank  of  Wy- 
andotte, loi  U.  S.  68*.  The  Vermont  National  Bank  acquired 
all  the  rights  that  Barlow  had  to  the  bonds  and  coupons,  with 
the  guaranty  on  the  bonds,  including  the  right  to  enforce  the 

f;^uaranty  in  his  name  so  far,  and  so  tar  only,  as  he  could  en- 
orce  it  for  any  purpose.  The  plaintiff  took  the  same  rights, 
and  does  not  now  appear  to  have  in  any  manner  acquired 
any  greater.  No  view  of  these  instruments  is  presented,  or 
presents  itself,  upon  which  the  plaintiff  appears  to  be  entitled 
to  recover  in  this  case.  The  judgment  here  must  therefore 
be  for  the  defendant. 

Power  to  Guarantee  Bonds  of  Another  Company. — See  note,  33  Am.  & 
Eng.  R.  Cas.  33 ;  Camden  Sc  A.  R.  Co.  t'.  Coxe  (Pa.),  26  Ii/.  102,  note,  105; 
Atchison  T.  &  S.  F.  R.  Co.  v.  Fletcher  (Kan.),  24  /if.  34 ;  Macon  &  A.  R. 
Co.  V.  Georgia  R.  Co.  (Ga.),  i  Id.  378. 

Guarantee  of  Lease  to  Another  Company. — See  Pennsylvania  R.  Co.  v, 
St.  Louis.  A.  &  T.  H.  R.  Co.  (U.  S.),  24  Am.  &  Eng.  R.  Cas,  58. 


DaRDANELLE  &   RUSSELLVILLE  R.  CO. 

V, 

Shinn. 

(Arkansas  Supreme  Court ^  October  12,  1889.) 

Contract  for  Ferriage — Consti:uction — Actual  Gross  Earnings.— A  railroad 
company  whose  line  terminated  on  the  bank  of  a  river  entered  into  an 
agreement  with  the  owner  of  a  ferry,  by  which  the  latter  agreed  to  trans- 
port all  passengers,  freight,  baggage,  etc.,  presented  for  ferriage  by  the 
railroad  company.  The  railroad  company  agreed  to  pay  the  ferr)Tnan 
"  one-fifth  of  the  actual  gross  earnings  "  of  the  railway  on  all  passeneers, 
freight,  etc.,  carried  across  the  river.  The  company  let  the  contract  to  haul 
Its  passengers  to  a  transfer  company,  which  ostensibly  charged  25  cents 
for  transporting  each  passenger  to  or  from  the  terminus  of  the  track  and 
points  in  the  town  across  the  river.  The  fare  from  one  terminus  of  the 
railroad  to  the  other  was  50  cents,  which  sum  added  to  the  hack  fare 
made  75  cents  for  the  complete  trip.     Passengers  were  not  required  to 
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purchase  hack  tickets,  and  the  railway  fare  entitled  them  to  free  ferriage. 
Held,  that  under  the  agreement  the  ferryman  was  entitled  to  one-fifth  of 
the  gross  receipts  for  the  carriage  of  the  passengers  in  the  hack,  and  not 
merely  to  one-fifth  of  the  sum  retained  by  the  railroad  company  after  de- 
ducting the  compensation  of  the  transfer  company. 

Appeal  from  Circuit  Court,  Johnson  County.    . 
U,  M.  &  G,  B.  Rose  for  appellant. 
G.  W.  Shinn  for  appellee. 

CocKRiLL,  C.  J. — The  only  question  involved  in  this  case 
is  the  true  construction  of  the  terms  of  a  written  contract. 
The  record  show^  substantially  the  following  state  ^^^^^ 

of  facts:  The  appellant  owns  a  short  line  of  rail- 
way running  between  Russellville  and  a  point  on  the 'Arkan- 
sas river  opposite  the  town  of  Dardanelle.  Shinn,  the  appel- 
lee, is  proprietor  of  a  steam-ferry  between  Dardanelle  and  a 
point  near  the  terminus  of  the  railroad  track.  The  company 
is  known  as  the  Dardanelle  &  Russellville  Railway  Company, 
and  sells  tickets  to  passengers  and  issues  bills  of  lading  for 
freight,  from  the  town  of  Dardanelle  to  Russellville,  and 
from  Russellville  to  Dardanelle.  It  maintains  a  passenger 
ticket  office,  and  a  warehouse  for  the  receipts  of  freights,  in 
the  latter  town.  To  facilitate  the  transaction  of  its  freight 
and  passenger  business  it  entered  into  a  written  agreement 
with  Shinn,  by  the  terms  of  which  the  latter  agreed  (to 
quote  from  the  contract)  **  to  ferry  all  passengers,  freight, 
baggage,  mail,  express  matter,  live-stock  and  other  kinds  of 
freight  presented  for  ferriage  by  the  party  of  the  second 
part  (the  company)  in  the  course  of  transportation  by  it,  to- 
gether with  such  conveyances  as  may  be  necessary  to  con- 
vey and  transfer  the  same  with  dispatch  and  safety  across 
the  Arkansas  river,  for  and  in  consideration  of  which  fer- 
riage, and  the  services  in  regard  thereto,  the  party  of  the 
second  part  hereby  agrees  to  pay  the  party  of  the  nrst  part 
(Shinn)  one-fifth  of  the  actual  gross  earnings  of  the  railway, 
the  party  of  the  second  part,  on  all  passengers,  freight,  mail, 
express,  or  other  matter,  of  every  kind  and  nature  whatso- 
ever, carried  across  the  said  river  pither  way.*'  Under  the 
agreement  the  company  transported  its  freights  from  the 
terminus  of  its  track  across  the  ferry  to  its  destination  in 
Dardanelle,  and  from  Dardanelle  to  the  railway,  at  its  own 
cost,  and  accounted  to  Shinn  for  one-fifth  of  the  gross 
amounts  earned  thereby,  and  for  the  same  proportion  of  the 
gross  receipts  for  mail  and  express  matter.  It  let  the  con- 
tract to  haul  its  passengers  to  a  transfer  company,  which 
ostensibly  chargea  25  cents  for  transporting  each  passenger 
to  or  from  the  terminus  of  the  track  and  points  in  the  town 


Digitized  by  VjOOQ IC 


572       DARDANELLE  &  RUSSELLVILLE  R.  CO.  Z\  SHINX.    [VOL.  40 

of  Dardanelle.  The  passenger  vehicles  were  carried  over 
the  ferry  without  charge  by  Shinn,  under  the  impression 
that  the^  were  acting  for  the  railway  company,  as  a  continu- 
ation of  its  line.  The  railway  company  sold  the  hack  tickets, 
and  out  of  the  proceeds  paid  the  transfer  company  20  cents 
for  their  services,  and  retained  5  cents  as  a  commission  for 
selling  such  tickets,  and  as  pay  from  the  transfer  company 
for  ferriage  for  their  hacks.  The  fare  on  the  railway  proper 
between  Dardanelle  and  Russellville  was  50  cents,  which 
sum,  added  to  the  hack  fare,  made  75  cents,  for  a  complete 
ride  between  the  two  towns.  Passengers  were  not  required 
to  purchase  the  hack  tickets,  and  the  railway  fare  entitled 
them  to  free  ferriage  without  transportation  from  the  termi- 
nus of  the  track  to  the  ferry.  The  railway  company  ac- 
counted to  Shinn  for  one-fifth  of  the  amount  collected  by 
them  as  railway  fare, — that  is,  10  cents  on  each  passenger 
and  one-fifth  01  the  5  cents  retained  by  them  on  the  sale  of 
each  hack  ticket.  Shinn  contended  that  he  was  entitled  to  5 
cents  for  each  hack  ticket  solcl,  as  being  a  part  of  the  gross 
earnings  contemplated  by  the  contract.  The  railway  com- 
pany insisted  that  the  transfer  company  was  not  part  of  its 
system,  and  what  it  earned  was  a  matter  of  no  concern  to 
Shinn.  The  latter  instituted  this  suit  to  recover  the  differ- 
ence between  the  amount  he  received  and  what  he  claimed. 
The  cause  was  tried  without  a  jury  before  the  circuit  judge, 
who  heard  testimony  establishing  the  facts  above  detailed, 
and  found  therefrom  that  Shinn  was  entitled  to  recover. 
The  only  ground  assigned  for  a  new  trial  is  that  the  finding 
is  not  sustained  by  the  facts. 

The  duty  of  the  judge  was  to  ascertain  what  was  meant  bv 
the  parties' by  the  use  of  the  term  "  gross  earnings  of  therail- 
■eaniBf  of  way."  To  do  that  it  was  necessary  that  he  should 
•»froM  eare-  put  himsclf,  as  nearly  as  possible,  in  the  position  of 
Infra  of  rau-  the  parties  at  the  time  of  making  the  contract, and 
^*^'"  to  inform  himself  of  everything  which  could  legal- 

ly eliminate  the  question  of  theirintention  ;  for  the  foremost 
rule  of  interpretation  is  to  give  to  language  employed  by  the 

Earties  to  a  contract  the  meaning:  they  intended,  itit  is  caoa- 
le  of  more  than  one  interpretation.  Could  the  circuit  judge 
legally  reach  the  conclusion  that  the  term  **  gross  earnings  of 
the  railway  "  included  the  earnings  of  the  transfer  company 
The  railway  company  was  actually  engaged  in  a  transportation 
business  other  than  that  carried  on  by  the  railway  proper; 
that  is  to  say,  it  ran  a  line  of  wagons  from  the  termination  oi 
its  tracks  to"  the  town  of  Dardanelle,  in  connection  with,  and 
as  an  appendage  to,  its  railway  business,  in  order  to  reach 
the  destination  its  name  indicated,  and  to  fulfill  the  contracts 
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for  transportation  it  was  in  the  habit  of  entering  into  after  as 
well  as  before  its  stipulation  with  Shinn.  It  may  not  be 
strictly  within  the  corporate  powers  of  the  railway  to  carry 
on  a  transportation  business  between  its  terminus  and  Darda- 
nelle,  but  if  such  a  business  is  operated  by  it,  and  a  charge  is 
made  over  the  line  as  for  one  indivisible  trip,  what  is  received 
by  the  company  as  compensation  therefor  would  be  earnings 
of  the  railway  company,  for  that  is  the  style  under  which  the 
concern  is  operated.  An  individual  who  contracted  with  the 
company  about  its  earnings  would  be  justified  in  that  con- 
struction. ^ 

The  earnings  of  a  railway,  say  the  supreme  court  of  the 
United  States  in  the  case  of  Union  Pac.  R.  Co.  v.  United 
States,  99  U.  S.  419,  "  must  be  regarded  as  embrac- 
ing all  the  earnings  and  income  derived  by  the  J^**°r*J*^ 
company  from  the  railway  proper,  and  all  the  ap-  ^(^^^  "  ** 
penciages  and  appurtenances  thereof,  including  its 
ferry  and  bridge,  *  *  *  its  cars,  and  all  its  property  and 
apparatus  legitimately  connected  with  its  railroad."  That 
was  the  view  entertained  by  the  parties  to  the  contract  in 
dispute,  as  is  shown  by  their  division  of  the  gross  earnings 
for  freight,  etc.,  carried  by  the  company.  But  by  the  terms 
of  the  contract  freight  and  passengers  are  put  upon  exactly 
the  same  focrf:ing.  It  will  not  do,  therefore,  for  the  company 
to  say  that  Shinn  is  entitled  to  one-fifth  of  the  gross  earnings 
received  for  freight,  but  shall  not  participate  in  like  manner 
in  the  gross  earnings  from  passengers,  unless  they  can  show 
some  reason  other  than  the  terms  of  the  contract  for  the  dis- 
tinction. We  do  not  understand  that  that  is  the  position  of 
the  officers  of  the  company  who  negotiated  the  contract  with 
Shinn.  They  seem  to  assume  because  they  have  farmed  out 
the  privilege  of  running  vehicles  to  transport  passengers 
from  the  terminus  of  the  road  to  the  river  and  thence  into 
Dardanelle,  and  thus  shifted  the  burden  of  that  part  of  the 
trip  to  other  shoulders,  they  may  share  with  Shinn  the  net 
profit  that  is  received  by  them  on  such  transportation,  and, 
instead  of  paying  him  one-fifth  of  the  gross  sum  received  for 
such  transportation,  pay  him  one-fifth  of  the  net  earnings. 
But  the  non-ownership  of  the  transportation  company  does 
not  tend  to  alter  the  case  so  long  as  the  transportation  privi- 
lege is  practically  controlled  or  managed  by  the  railway  as 
part  of  the  system.  What  is  received  from  the  passengers, 
under  the  circumstances,  is  as  much  a  part  of  the  gross  earn- 
ings of  the  cpmpany  as  what  is  received  for  freight  trans- 
ported over  its  railway  and  wagon  line.  The  latter  the  com- 
?any  concedes,  as  we  have  seen,  is  covered  by  the  contract. 
*here  is  no  proof  in  the  record  to  indicate  that  the  state  of 
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facts  existing  at  the  time  the  contract  was  made  would  justi- 
fy any  distinction  between  the  gross  earnings  from  the  freight 
and  passengers.  Shinn's  testimony  is  to  the  effect  that,  in 
carrying  the  passenger  vehicles  over  his  ferr}-  without 
charge,  he  supposed  tney  were  a  continuation  of  the  railway 
line  of  business.  The  contract  contemplates  that  such  vehi- 
cles may  be  used* by  the  company  for  that  purpose;  and 
there  is  nothing,  except  the  company's  subsequent  refusal  to 
pay,  that  tends  to  show  that  either  party  contemplated  that 
such  a  distinction  should  exist.  We  think  the  circuit  judge 
was  warranted  in  concluding  that  the  gross  amount  earned 
in  the  carriage  of  passengers  between  Kussellville  and  Dar- 
danelle  was  contemplated  by  the  parties  in  the  use  of  the 
terms  adopted  by  them.  We  do  not  hold  that  the  railway 
company  is  under  obligation  to  Shinn  to  run  a  transfer  busi- 
ness in  connection  with  its  railway,  or  that  it  may  not  run 
such  a  business  south  of  the  ferry  into  the  town  of  Darda- 
nelle  without  allowing  him  to  participate  in  the  receipts. 
Those  questions  are  not  before  us.     Alhrmed. 

Contracts  of  Ferry  Company  with  Railroad  Company.—See  Niggins  Ferry 
Co.  V.  Chicago,  etc.,  R.  Co.,  5  Am.  &  Eng.  R.  Cas.  i. 
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V, 

State,  ex  rcL  Hogg. 

{Texas  Supreme  Courts  December  17,   1889.) 

Sale  of  Railroad— Construction  of  Statute  Conferring  Powers— A  railroad 
company  which  has  authority  by  its  charter  •'  to  join  stocic  or  consolidate 
with  any  other  railroad  company  running  in  the  same  general  direction" 
is  not  empowered  to  sell  its  road  and  franchises  to  another  company,  whose 
road  is  not  a  competing  line  and  does  not  run  in  the  same  general  direction, 
although  its  charter  contains  a  clause  forbidding  it  to  "  rent,  sell,  lease  or 
consolidate  with  any  parallel  or  competing  railroad." 

Same — Connecting  Railroad  Company. — Power  conferred  upon  a  railroad 
company  "to  purchase,  sell,  lease,  join  stocks,  unite  or  consolidate  with 
any  connecting  railroad  company,"  does  not  authorize  the  company  to 
purchase  a  railroad  which  connects,  not  with  the  line  it  was  authorized  to 
construct,  but  with  a  line  which  it  has  built  or  purchased. 

Same — Competing  Railroads. — When  a  statute  prohibits  a  railroad  com- 
pany from  selling  its  road  or  franchises  to,  or  consolidating  with  a  compet- 
ing company,  railways,  by  reason  of  their  relations,  or  the  control  or  man- 
agement of  other  lines  than  their  own,  may  become  competing  lines  within 
the  meaning  of  the  law. 

Same — Acceptance  of  Benefit  of  Legislation. — If  a  railroad  company 
admits,  in  an  action  against  it,  that  "it  is  subject  to  the  constitution  and 
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general  laws  of  the  state  now  in  force/'  it  thereby  admits  having  accepted 
the  benefits  of  legislation  subsequent  to  the  adoption  of  a  constitutional 
provision,  w^hich  provides  that  no  railroad  company  in  existence  at  its 
adoption  "shall  have  the  benefit  of  any  future  legislation  except  on  condi- 
tion of  complete  acceptance  with  the  provisions  of  this  constitution,"  and 
it  is  subject  to  a  provision  in  such  constitution  forbidding  it  to  sell  its  road 
and  franchises  to  a  railroad  company  organized  under  the  laws  of  another 
state. 

Forfeiture  of  Franchise — Waiver  of  Right  to  Demand. — A  statute  which  pro- 
vides that  proceedings  in  quo  warranto  may  be  instituted  against  a  corpora- 
tion carrying  on  business  in  violation  of  a  constitutional  provision,  forbid- 
ding sale  to,  or  consolidation  with,  competing  or  foreign  companies,  and 
for  an  injunction  against  future  violations  of  such  constitutional  provisions, 
and  the  appointment  of  a  receiver,  does  not  waive  the  right  of  tne  state  to 
demand  the  forfeiture  of  the  franchises  of  a  railroad  company  for  a  viola- 
tion of  the  constitution,  when  by  statute  the  duty  is  imposed  upon  the  at- 
torney-general to  enforce  the  forfeiture  of  the  charters  of  corporations  for 
misuser  or  non-user. 

Same — Appointment  of  Receiver. — A  statute  which  provides  for  the  ap- 
pointment of  receivers  upon  judgment  dissolving  corporations,  is  valid  al- 
though it  contains  no  provision  for  bringing  the  stockholders  and  creditors 
of  the  company  into  court. 

Appeal  from  District  Court,  Travis  County. 

Baker,  Botts  &  Baker  and  Fisher  &  Townes  for  appellant. 

/.  S.  Hogg,  Atty-Gen.,  for  appellee. 

Stayton,  C.  J. — This  is  a  quo  warranto  proceeding  by  the 
state,  upon  the  relation  of  the  attorney  general,  seeking  a  for- 
feiture of  the  charter  rights  and  franchises  of  the 
respondent,  upon  the  foUowring  alleged  grounds :  forfeuVre.' 
(i)  Permitting  its  roadbed,  rolling  stock,  and  gen- 
eral equipments  to  so  get  out  of  repair  as  to  retard  travel  and 
commerce,  and  to  render  the  transportation  of  passengers 
over  its  road  hazardous,  dangerous,  and  extremely  uncomfort- 
able ;  thereby  rendering  itself  unable  to  perform  its  duties  to 
the  public,  or  to  carry  out  its  objects  and  purposes  of  its 
creation.  (2)  Failure  to  keep  a  public  office  in  the  state,  and 
on  the  line  of  its  road,  and  the  removal  of  the  same  beyond 
the  limits  of  the  state.  (3)  Failure  of  its  stockholders  and 
directors  to  hold  annual  meetings  on  the  line  of  its  road  for 
more  than  five  years.  (4)  The  sale  of  all  its  franchises,  rights, 
and  privileges,  together  wrilh  all  its  stock,  roadbed,  buildmgs, 
depots,  tools,  bonds,  grants,  and  other  property,  to  the  Rlis- 
souri,  Kansas  &  Texas  Railway  Company,  a  railroad  corpora- 
tion chartered  under  the  laws  of  Kansas,  and  controlling  and 
operating  a  competing  and  parallel  line  of  railway.  (5)  That 
the  president,  managers,  superintendent,  and  other  officers 
and  employes  of  said  parallel  and  competing  line  of  railway 
are  in  control  of,  manage,  and  operate  respondent's  railway 
and  corporate  affairs  exclusively  at  and  from  the  state  of 
Missouri,  in   violation  of  the  laws  and  constitution  of  this 
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State ;  and  that  under  said  foreign  and  unlawful  management 
its  franchises  have  been  so  abused  as  to  bankrupt  and  render 
insolvent  respondent's  railway.  (6)  That  its  bonds  and  stocks 
have  been  increased  far  beyond  the  value  of  its  entire  corpor- 
ate property  and  franchises,  and  not  for  money  paid,  but  to 
increase  the  burdens  of  said  railway,  and  I0  form  an  excuse 
for  heavier  and  more  unreasonable  charges  on  freight  and  pas- 
senger traffic.  (7)  That  it  has  entered  into  a  contract  and  con- 
si)iracy  with  other  railway  companies  for  the  purpose  of  sti- 
fling and  preventing  competition  in  passenger  and  freight  rates; 
that  instead  of  exercising  its  own  franchises,  and  regulating 
and  fixing  its  own  tolls  of  passenger  and  freight  traffic,  and 
time-tables  and  regulations  of  its  trains,  over  its  own  line,  it 
has  by  the  contract,  sale  and  combination  left  all  such  matters 
to  the  control  of  the  other  railways,  and  to  an  organization 
known  as  the  "  International  Traffic  Association."  (8)  That, 
by  said  sale  of  all  its  property  and  franchises,  respondent  has 
committed  self-destruction,  violated  its  public  duty  to  main- 
tain and  operate  its  road,  suspended  the  exercise  of  its  fran- 
chises as  a  railroad  company,  and  wholly  rendered  itself  un- 
able to  resume  its  obligations  or  to  perform  its  duties  to  the 
public. 

The  respondent  filed  a  general  demurrer  to  the  state's  bill, 
and  especially  excepted  to  each  of  the  averments  therein, 
which,  on  preliminary  hearing,  was  overruled,  up- 
wii!""'^**  on  the  ground  that  while  some  of  these  allegations, 
considered  separately,  might  not  justify  a  forfeiture, 
yet  there  were  good  grounds  for  a  forfeiture  stated,  especial- 
ly those  concerning  tne  run-down  and  bad  condition  of  the 
road,  and  the  sale  of  franchises,  and,  in  determining  whether 
or  not  the  judgment  sought  should  be  rendered,  all  the 
charges  in  the  bill  should,  upon  the  question  of  intent,  be  in- 
quired into.  The  respondent  also  filed  a  general  denial,  but 
admitted  the  sale  of  its  properties  and  franchises  to  the  Mis- 
souri, Kansas  &  Texas  Railway  Company,  reserving  its  right 
to  remain  a  corporation ;  and  claims  that  said  sale  was  not  un- 
lawful. It  also  admits  that  it  is  subject  to  the  constitution 
and  general  laws  of  the  state,  and  that  the  Missouri,  Kansas 
«&:  Texas  Railway  Company  is  chartered  and  organized  under 
the  laws  of  the  states  of  Kansas  and  Missoun.  The  cause 
was  tried  without  a  jury. 

Respondent  is  a  railway  corporation  chartered,  organized, 
and  acting  under  and  by  virtue  of  the  special  laws  passed  by 
the  legislature  of  the  state,  on  the  22d  day  of  March, 
*^''  A.  D.   1871,  and  amendments  thereof  passed,  re- 

spectively, May  17,  A.  D.  1873,  and  March  6,  A.  D.  1875, 
authorizing  it  to  construct,  own,  and  maintain  a  line  of  rail- 
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way,  with  either  a  single  or  double  track,  from  the  city  of 
Jefferson,  in  Marion  county,  to  the  town  of  Greenville,  in 
Hunt  county,  via  Mt.  Pleasant,  in  Titus  county,  and  Sulphur 
Springs,  in  Hopkins  county  ;  thence,  in  a  westwardly  or  north- 
westwardly direction,  to  the  western  limits  of  the  state.  The 
duration  of  the  charter  is  fixed  at  60  years  from  the  date  of 
the  completion  of  the  railroad ;  and  it  further  provides  that 
the  company  shall  be  entitled  to  16  sections,  of  640  acres 
each,  of  tana  for  each  mile  of  road  completed.  The  act  of 
March  22,  1871,  contained  the  following  provision:  "Said 
company  is  authorized,  and  the  right  is  hereby  granted  them, 
to  cross  or  connect  with  any  other  railway,  to  join  stocks  or 
consolidate  with  any  other  railway  company,  running  in  the 
same  general  direction."  And  the  act  of  May  17,  1873,  the 
foUowmg :  "  That  the  state  reserves  the  right  to  regulate,  by 
general  mw,  the  rates,  *  *  *  as  well  as  the  management 
and  control,  of  said  railroad,  its  officers  and  employes,"  etc. 
**  That  said  company  shall  not  have  the  right  to  rent,  sell, 
lease,  or  consoliaate  with  any  parallel  or  competing  railroad 
in  this  state."  Appellant  specially  pleaded  the  acts  from 
which  the  foregoing  quotations  are  made,  and  no  other.  The 
right  to  grants  of  land  was  given  by  the  act  last  named, 
which  authorized  the  construction  of  a  single  or  double  track, 
of  the  gauge  of  four  feet  eight  and  one-half  inches;  but  by 
act  of  March  6,  1875,  the  company  was  authorized  to  adopt 
any  gauge,  not  less  than  three  feet.  The  only  law  of  this 
state  having  special  relation  to  the  Missouri,  Kansas  &  Texas 
Railway  Company,  brought  to  the  attention  of  the  court  be- 
low or  this  court,  is  the  act  of  August  2,  1870,  which  contains 
the  following  provisions:  "The  Missouri,  Kansas  &  Texas 
Railway  Company,  a  corporation  authorized  by  congress,  * 
*  *  shall  have  the  right  to  extend  its  railroad,  with  its 
present  gauge,  together  with  its  telegraph  lines,  from  some 
convenient  point  on  Red  river,  between  Preston  and  Doaks- 
ville,  where  its  road  shall  cross  from  the  Indian  Territory, 
into  and  through  the  state  of  Texas,  in  the  general  direction 
of  Waco  and  Austin,  to  the  Rio  Grande,  with  a  view  of  ex- 
tending the  same  to  Camargo  and  the  city  of  Mexico;  and 
also  the  right  to  construct  a  branch  road  from  a  point  at  or 
near  its  crossing  of  Red  river,  westwardly,"  etc.  "That  the 
said  company,  in  constructing,  extending,  and  operating  its 
railroad  and  branches,  shall  have  and  exercise,  and  are  here- 
by vested  with,  all  the  rights,  powers,  privileges,  and  im- 
munities granted  by  its  acts  of  incorporation  and  amendments 
thereto,  so  far  as  the  same  may  be  applicable  to  this  state, 
and  not  inconsistent  with  the  constitution  thereof,"  etc.  '*  That 
the  said  company  shall  have  the  right  to  purchase,  sell,  lease, 
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join  stocks,  unite,  or  consolidate  with  any  connecting  railroad 
company,"  etc. 

The  court  below  made  findings  of  fact,  which  are  sustained 
nadun  ^y  ^^^  evidence,  and  we  do  not  understand  appel- 
lant seriously  to  controvert  their  general  correct- 
ness. These,  so  far  as  necessary  to  a  correct  understanding 
of  the  case,  will  be  here  given : 

"(2)  That,  as  such  railway  company,  respondent,  constructed 
and  built  a  narrow-gauge  railroad  from  said  city  of  Jefferson, 
via  Greenville,  in  Hunt  county,  to  McKinney,  in  Collin 
county,  Tex.,  a  distance  of  one  hundred  and  fifty-five  miles, 
and  received  from  the  state  for  so  doing  land  certificates  at 
the  rate  of  sixteen  sections  (640  acres  each)  per  mile. 

"(3)  Thaton  the  28th  day  of  November,  1 881,  respondent  sold 
and  delivered  all  its  corporate  franchises,  rights, and  privileges, 
together  with  all  its  stock,  roadbed,  buildings,  depots,  roll- 
ing stock,  engines,  tools,  etc.,  to  the  Missouri,  Kansas  &  Texas 
Railway  Company,  a  corporation  chartered  under  the  laws 
of  Kansas  and  Missouri.  That  by  said  sale  and  deed  of  con- 
veyance respondent  reserved  the  right  to  remain  a  corpora- 
tion until  such  time  as  might  be  agreed  upon  for  its  dissolu- 
tion, and  provided  that  its  power  to  carry  out  its  contracts 
should  remain  unimpaired ;  and  it  obligated  the  said  Mis- 
souri, Kansas  &  Texas  Railway  Company  to  fulfill  all  of  re- 
spondent's charter  obligations  to  the  state  and  to  the  public: 
and  the  conveyance  contains  this  recital :  *  The  object  and 
intent  of  this  contract,  conveyance,  and  agreement  being  to 
so  merge  the  rights,  powers,  and  privileges  of  the  party  of 
the  first  part  into  the  party  of  the  secondpart,  under  its  own 
charter,  corporate  name,  and  organization,  that  it  shall,  with- 
out impairing  any  existing  right,  exercise,  in  addition  there- 
to, all  powers,  rights,  privileges,  and  franchises,  and  own  and 
control  all  properties,  that  the  party  of  the  first  part  now 
exercises,  owns,  or  by  its  charter  or  the  laws  it  has  the  right 
to  exercise,  own,  or  control.' "  The  last  quotation  is  from 
the  contract  between  the  two  corporations. 

"(5)  It  is  shown  that  a  majority  in  interest  of  the  stock- 
holders of  both  respondent  and  the  Missouri,  Kansas  &  Texas 
Railway  Company,  in  proper  form,  consented  to,  authorized, 
and  approved  the  aforesaid  sale. 

"  (6)  In  accordance  with  said  act  of  the  legislature  of  Au- 
gust 22,  1870,  the  Missouri,. Kansas  &  Texas  Railway  Com- 
pany constructed  its  road  across  Red  river  into  Texas,  in  a 
southward  direction,  and  in  the  general  direction  of  Waco 
and  Austin,  via  Denison,  Whitesboro,  Fort  Worth,  and  to 
the  city  of  Waco ;  thence,  in  the  general  direction  of  the  city 
of  Austin,  southward  to  Taylor,  in  Williamson  county,  and  a 
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branch  road  from  Whitesboro  west  to  Henrietta,  Tex.  At 
the  time  of  the  aforesaid  sale  from  respondent  to  it,  said  Mis- 
souri, Kansas  &  Texas  Railway  Company  was  operating  a 
railroad  from  Denison  to  Greenville,  and  extending  thence, 
in  a  southeasterly  direction,  to  Mineola,  where  it  connects 
with  the  International  &  Great  Northern  Railroad  and  the 
Texas  &  Pacific  Railroad.  With  the  former  it  makes  a  con- 
tinuous line  to  Galveston.  From  Denison,  the  Missouri,  Kan- 
sas &  Texas  runs  north  to  Sedalia,  Mo.,  where  it  forms  con- 
nection with  other  lines  leading  to  St.  Louis.  The  East  Line 
&  Red  River  Railroad,  at  time  of  said  sale,  connected  with 
water  transportation  to  New  Orleans,  and  with  the  Texas  & 
Pacific  Railroad,  running,  with  its  connecting  lines,  to  St. 
Louis,  at  Jefferson.  The  Houston  &  Texas  Central  Railroad 
runs  from  Dallas  north  to  Dennison,  via  McKinney,  and  was 
so  running  at  the  time  of  said  sale  and  consolidation,  and  it 
'extended  south  to  Houston,  crossing  the  Cotton  Belt  Rail- 
road at  Corsitana,  and  the  International  &  Great  Northern 
Railroad  at  Hearne. 

"(7)  The  Missouri,  Kansas  &  Texas  Railroad,  as  constructed 
and  operated  from  Denison,  via  Whitesboro,  Fort  Worth,  and 
Waco,  to  Taylor,  runs  practically  north  and  south,  and  the 
East  Line  &  Red  River  Railroad,  from  Jefferson,  runs  a  little 
north  of  west  to  McKinney.  The  branch  of  the  Missouri,  Kan- 
sas &  Texas  from  Denison  to  Mineola,  via  Greenville,  runs 
in  a  southeast  direction,  but  not  parallel  with  the  East  Line 
A  Red  River  road,  and  not  in  the  same  general  direction, 
Greenville  and  Mineola  are  east  of  south  from  Denison,  in 
the  direction  of  the  Sabine  River,  and  not  in  the  direction  of 
the  Rio  Grande. 

"  (8)  The  East  Line  &  Red  River  road  crosses  the  Denison 
&  Mineola  branch  of  the  Missouri,  Kansas  &  Texas  at  Green- 
ville, and  did  so  when  said  sale  was  made,  but  it  does  not,  and 
never  has,  reached  or  connected  with  the  main  line  of  said 
road  from  Denison  to  Taylor,  via  Fort  Worth  and  Waco — 
McKinney,  the  western  terminus  of  the  East  Line  &  Red 
River  road,  being  about  twenty-five  miles  east  of  said  main 
line :  nor  do  the  said  main  lines  of  the  Missouri,  Kansas  & 
Texas  Railroad  and  the  East  Line  &  Red  River  run  in  the 
same  general  direction. 

"  (9)  That  since  the  time  of  said  sale  respondent  has  failed 
and  neglected  to  keep  and  maintain  a  public  office  in  this 
state,  and  along  the  hne  of  its  road,  for  the  transaction  of  its 
business,  and  the  said  Missouri,  Kansas  &  Texas  Railroad 
Company  keeps  its  principal  office  in  Sedalia,  state  of  Mis- 
souri. That^rior  to  said  sale  respondent  kept  such  an  office 
.at  Jefferson,  Tex. 
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"(10)  That  Since  the  time  of  said  sale  the  stockholders  and 
directors  of  said  East  Line  &  Red  River  Railroad  Company 
have  not  in  good  faith  held  annual  or  any  other  meetings  at 
any  place  on  the  line  of  said  road.  That  nominally  the  stock- 
holders have  held  annual  meetings  and  elected  directors,  but 
these  meetings  were  not  held  for  the  purpose  of  transacting 
any  business  concerning  the  management  of  the  East  Line  & 
Red  River  Railroad  bj  respondent,  but  for  the  purpose  of  tech- 
nically complying  with  the  law,  in  the  interest  of  the  Mis- 
souri, Kansas  &  Texas  Railroad. 

**(ii)  Since  the  time  of  said  sale  respondent  has  not  oper- 
ated or  controlled  any  portion  of  its  railroad  from  Jefferson 
to  McKinney ;  and  the  same  has  been  managed,  controlled, 
and  operated  by  the  Missouri,  Kansas  &  Texas  Railroad,  and 
the  Missouri  Pacific  Railway  Company,  and  no  officer  of  re- 
spondent, elected  in  either  good  or  bad  faith,  resides  upon 
tne  line  of  its  road,  and  no  such  officer  or  employe,  acting  in 
good  faith  for  it,  has  taken  any  interest  in  or  supervision 
over  the  management  of  said  road  since  said  sale  to  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 

"(13)  That  since  said  sale,  and  while  operating  and  con- 
trolling the  East  Line  &  Red  River  road,  the  Missouri,  Kan- 
sas  &  Texas  Railway  Company  became  a  member  of  the  In- 
ternational Traffic  Association,  the  purpose  of  which  was  to 
make  uniform  rates  for  railway  traffic,  and  to  prevent  com- 
petition among  and  between  its  members.  This  association 
was  recently  dissolved  at  New  Orleans,  where,  I  presume, 
its  headquarters  were.  Respondent's  road  was  affected  by 
and  included  in  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany's membership  of  said  association. 

"(14)  Of  the  last  board  of  directors  so  nominally  elected 
for  respondent,  as  hereinbefore  stated,  one  member  is  a  di- 
rector of  the  Missouri,  Kansas  &  Texas  Railway  Company, 
another  is  an  employe  of  said  company,  one  is  a  local  treas- 
urer of,  and  two  are  attorneys  for,  the  Missouri  Pacific  Rail- 
way system,  which  includes  the  roads  of  the  Missouri,  Kan- 
sas &  Texas  in  Texas,  and  most  of  tHe  others  are  either  offi- 
cers, directors,  or  employes  of  other  railroads. 

"(15)  There  is  evidence  that  prior  to  said  sale  to  the  Mis- 
souri, Kansas  &  Texas  Railroad,  and  while  respondent's  road 
was  being  constructed,  it  issued  stock  and  bonds  that  were 
not  for  money,  labor,  or  property  actually  received  and  ap- 
plied to  the  purposes  for  which  it  was  organized ;  and  the 
testimony  indicates  that  the  bonded  indebtedness,  secured  by 
mortgage  on  respondent's  road,  has  been  greatly  increased 
since  then  without  any  corresponding  benefit  to  this  road. 

"(15^)  Disregarding  their  connections  with  other  railroads 
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and  lines  of  transportation,  the  East  Line  &  Red  River  and 
the  Missouri,  Kansas  &  Texas  Railroads  were  not  competing 
roads  when  said  sale  was  made.  Considered  with  reference 
to  such  connections,  they  were  competing  roads. 

"(16)  The  respondents  road  was  constructed  from  Jeffer- 
son to  Greenville,  reaching  the  latter  place  in  1880,  and  after 
the  aforesaid  sale  the  32  miles  of  the  road  from  Greenville 
to  McKinney,  which  was  under  contract  at  the  time  of  the 
sale,  was  completed,  reaching  McKinney  in  1881  or  early  part 
ot  1882.  The  entire  line  was  constructed  as  a  narrow-guage 
road,  using  ordinary  narrow-guage  rails." 

The  court  then  gives  a  statement,  somewhat  in  detail,  as  to 
the  manner  of  construction  of  that  part  of  the  road  betwee*n 
Greenville  and  McKinney,  and  as  to  its  condition,  and  upon 
this  matter  concludes  as  follows  :  "  This  road  passes  through 
a  very  rich  and  productive  country,  having  a  large  popula- 
tion tributary  to  it,  and  McKinney  and  Greenville  are  large 
and  flourishing  interior  towns,  and  Farmersville,  midway  be- 
tw^een  them,  is  a  town  of  about  2,500  inhabitants ;  and  because 
of  the  bad  condition  of  this  road,  as  above  stated,  the  travel 
on  it  is  very  little,  and  the  public  are  put  to  great  inconven- 
ience, persons  sometimes  having  to  go  from  Greenville  to 
McKinney  by  way  of  Dallas  or  Denison,  more  than  double 
the  distance,  and  witnesses  under  process  having  to  walk 
from  Farmersville  to  McKinney  to  attend  court.  W  herefore 
it  is  held  that  for  the  past  two  years  the  condition  of  this  por- 
tion of  respondent's  road  has  been  such  as  to  very  consider- 
ably and  at  times  entirely  prevent  it  from  performing  its  du- 
ties to  the  public,  and  from  carrying  out  the  objects  and  pur- 
poses of  its  creation." 

No  authority  whatever  is  shown  under  which  the  Missouri, 
Kansas  &  Texas  Railway  Company  can  lawfully  own  or  op- 
erate the  line  of  railway  from  Denison  to  Mineola,  which 
crosses  respondent's  line  at  Greenville.  The  iudgment  of  the 
court  below  is  based  on  Jhe  propositions:  (i)  That  the  at- 
tempted sale  of  the  railway  was  unlawful,  and  that  since  its 
date  respondent  has  failed  to  exercise  the  franchise  con- 
ferred upon  it  by  its  charter;  (2)  that  the  condition  of  its 
road  has  not  been  such  as  to  enable  it  to  discharge  to  the 
public  the  duties  assumed. 

That  respondent   undertook,  on   November   28,   1881,  to 
convey  to  the  Missouri,  Kansas  and  Texas  Railway  Company 
all  its  property  and  corporate  franchises,  of  every 
character  whatever,  necessary  to  the  conduct  of  P»werofw. 
the  business  for  which  it  was  created,  except  the  ^******* 
mere  franchise  to  be  a  corporation,  until  such  time 
as,  by  the  agreement  of  the  parties,  this  might  be  taken  away 
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by  dissolution,  is  not  denied;  but,  on  the  contrary,  it  is 
claimed  that  this  was  done  in  the  lawful  exercise  of  puwer 
conferred  on  the  two  corporations.  To  authorize  such  a 
transaction,  it  must  appear  that  the  one  corporation  had  pow- 
er to  sell  and  the  other  to  buy.  East  Line  &  R.  R.  R.  ik  Rush- 
ing, 69  Tex.  306,  34  Am.  &  Eng.  R.  Cas.  367.  Has  respondent 
the  power  to  sell  by  reason  of  anything  appearing  in  its 
charter,  or  by  reason  of  any  law  in  force  in  the  state  ?  By  the 
terms  of  its  charter,  given  by  special  act  of  March  22,  1871, 
repondent  was  empowered  **  to  join  stocks  or  consolidate  with 
any  other  railway  company  running  in  the  same  general  di- 
rection." It  was  authorized  by  its  charter  to  construct,  own, 
and  operate  a  railway  from  the  city  of  Jefferson  to  the  town 
of  Greenville,  and  thence  westwardly  and  north-westwardly, 
to  the  western  limits  of  this  state ;  in  effect,  a  road  across  the 
northern  part  of  the  state  whose  general  course  would  be 
w^estward.  In  view  of  this  fact,  as  the  power  given  was  to 
join  stocks  or  consolidate  with  a  railw^ay  company  running  in 
the  same  general  direction,  the  only  fair  construction  to  be 
given  to  so  much  of  the  charter  is  tnat  it  was  thereby  intend- 
ed to  confer  power  to  make  such  an  association  with  another 
railway  company  having  a  road  which  might  constitute  a  part 
of  the  line  01  railway  respondent  was  empowered  to  construct, 
own,  and  operate.  That  the  company  to  whom  the  sale  was 
made  owned,  or  could  own,  a  line  of  railway  running  in  the 
same  general  direction,  cannot  be  claimed  ;  but,  if  this  were 
otherwise,  it  could  not  well  be  held  that  the  power  conferred 
on  respondent  was  a  power  to  sell.  The  prohibition  to  **  rent, 
sell,  lease,  or  consolidate  with  any  parallel  or  competing  rail- 
road in  this  state  "  does  not  confer  a  power  to  sell  to  another 
railway  company  owning  a  road  not  parallel  or  competing. 
The  power  to  rent,  sell,orlease  to  or  consolidate  with  another 
railway  company  does  not  exist  in  the  absence  of  legislation 

f)ermitting  these  things  to  be  done,  and  it  cannot  be  implied 
rom  a  prohibition  extending  only  to  parallel  or  competing 
roads.  We  further  concur  with  the  court  below  in  the  hold- 
ing that  railways,  by  reason  of  their  relations,  control,  or 
management  of  other  lines  than  their  own,  may  become,  with- 
in the  meaning  of  the  law,  competing  lines,  tnough  the  rail- 
ways owned  by  them  may  not  m  fact  connect.  Respondent 
had  not  power,  under  the  terms  of  its  charter  or  any  other 
law  in  force  in  this  state,  to  sell  its  road  or  any  franchise  con- 
ferred by  its  charter. 

The  Missouri,  Kansas  &.  Texas  Railway  Company  was  as 
clearly  without  power  to  buy  the  road  owned  by  respondent 
as  was  it  to  sell.  It  was  given  power  "  to  purchase  sell,  lease, 
join  stocks,  unite,  or  consolidate  with  any  connecting  rail- 
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road  company  \*  but  in  determining  what,  within  the  mean- 
ing of  the  act,  was  to  be  deemed  a  "  connecting 
railroad,"  we  must  look  to  the  act  through  which  l^^^J'l^^ 
alone  it  was  empowered  to  own  or  operate  a  rail-  ^^j, 
way  in  this  state.  It  is  not  to  be  presumed  that 
the  legislature  ever  contemplated  that  this  corporation  would 
assume,  without  legislative  permission,  the  right  to  construct, 
own,  or  operate  a  railway  within  the  limits  of  this  state  when- 
ever it  might  seem  advantageous  to  do  so.  The  act,  doubt- 
less was  passed  at  the  solicitation  of  the  corporation,  and  for 
the  purpose  of  conferring  on  it  the  power,  which  otherwise 
it  had  not,  to  construct,  own,  and  operate  a  railway  whose 
lines  were  fixed  by  the  act,  and  with  reference  to  which  its 
power  to  "  purchase,  sell,  lease,  join  stocks,  unite,  or  consoli- 
date with  any  connecting  railroad  company"  must  be  con- 
strued.  That  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany had  constructed,  or  could  construct,  a  railway,  under 
the  act  from  which  it  derives  all  its  power  in  this  state  to 
construct,  own,  or  operate  a  railway,  which  connected  with 
respondent's  road  as  it  was  at  the  time  the  sale  was  made, 
cannot  be  claimed.  We  are  of  opinion  that,  within  the  mean- 
ing of  the  act, — the  source  of  all  the  power  that  corporation 
has,  in  reference  to  matters  now  under  consideration, — a  com- 
pany whose  road  did  not  connect  with  that  which  that  cor- 
poration, under  the  power  conferred  upon  it,  had  constructed 
or  purchased,  was  not  a  connecting  railroad  company.  That 
the  Missouri,  Kansas  &  Texas  Railway  Company  may  have 
operated  a  line  of  railway  from  Denison  to  Mineola,  which 
crossed  respondent's  road  at  Greenville,  cannot  affect  the 
question,  for  that  was  not  a  line  contemplated  by  the  act  of 
August  2, 1870.  If  it  had  been  shown  that  the  line  from  Deni- 
son to  Mineola  had  been  built  or  purchased  by  that  company, 
the  result  would  be  the  same  ;  for  the  act  does  look  to  con- 
nections made  through  roads  not  built  under  it,  though  they 
may  have  been  built  by  that  corporation,  nor  does  it  look  to 
connections  made  through  lines  which  may  be  purchased  by 
that  company  by  reason  of  the  fact  that  they  connect  with 
the  road  the  company  was  authorized  to  construct.  Any 
other  conclusion  would  lead  to  a  holding  that  by  extending 
its  connections  that  corporation  could  make,  through  such 
connections,  every  road  m  the  state  one  connecting  with  that 
contemplated  by  the  legislature  at  the  time  the  act  was 
passed. 

So  stands  the  question,  if  we  look  only  to  the  charter  of 
respondent,  and  the  law  under  which  the  other  corporation 
has  power  to  construct,  own,  and  operate  a  railway  in  this 
state.     It  seems,  however,  from  the  admissions  in  the  answer 
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of  respondent,  that  the  power  of  the  one  corporation  to  buy, 
and  of  the  other  to  sell  is  to  be  tested  by  the  laws 
^raTufolTJr  *"  f^rce  in  this  state  at  the  time  of  the  trial  ; 
cMistitBUoB.  which  renders  it  necessary  to  consider  whether  the 
laws  before  referred  to  conferred  such  rights  as 
might  not  be  taken  away  by  subsequent  legislation  at  any 
time  before  the  powers  therein  given  were  exercised  and 
rights  thus  acquired.  The  first  two  paragraphs  of  respond- 
ent's answer  are  as  follows :  *'(i)  It  denies  especially  each 
and  every  allegation  in  said  petition  contained,  except  as 
hereinafter  admitted,  or  confessed  and  avoided.  {2)  It  ad- 
mits its  incorporation  bv  special  law  of  the  state  legislature 
of  Texas,  as  mentioned  in  the  state's  bill,  except  that  of  22d 
March,  1873,  and  of  the  last-named  act  defendant  requires 
proof.  It  also  admits  that  it  is  subject  to  such  special  laws 
as  have  been  enacted,  and  to  the  constitution  and  general 
laws  of  the  state  now  in  force."  There  is  nothing  in  the 
answer  which  withdraws  this,  but  it  seeks  to  show,  if  the  acts 
complained  of  are  in  violation  of  the  constitution  and  other 
laws,  that  under  existing  laws  the  acts  charged  against  it  do 
not  authorize  a  forfeiture  of  its  charter. 

The  state  alleged  that  the  company  was  subject  to  the  pro- 
visions of  the  constitution  and  general  laws  in  force  when  the 
proceeding  was  instituted,  and  the  admission  in  the  answer 
must  be  deemed  an  admission,  if  this  were  necessary  to  give 
full  application  to  the  provisions  of  the  constitution,  that  the 
corporation  had  taken  benefit  of  legislation  subsequent  to  its 
adoption,  and,  in  accordance  with  its  provisions,  thus  became 
subject  to  all  its  provisions.  Such  an  admission  rendered  it 
unnecessary  for  the  state  to  make  proof  as  to  the  reception 
of  such  benefits.  Article  10,  §  5,  of  the  constitution,  provides 
that  **  no  railroad  or  other  corporation,  or  the  lessees,  pur- 
chasers, or  managers  of  any  railroad  corporation,  shall  con- 
solidate the  stock,  property,  or  franchises  of  such  corporation 
with,  or  lease  or  purchase  the  works  or  franchises  of,  or  in 
any  way  control,  any  railroad  corporation  owning  or  having 
under  its  control  a  parallel  or  competing  line;  nor  shall  any 
officer  of  such  railroad  corporation  act  as  an  officer  of  any 
other  railroad  corporation  owning  or  having  the  control  of  a 
parallel  or  competing  line."  The  court  below  found,  on  evi- 
dence that  justified  it,  that  respondent  and  the  corporation  to 
whom  it  sold  were  competing  lines.  The  constitution  for- 
bade  the  sale.  Since  the  sale,  the  road  of  respondent  has 
been  operated,  controlled,  and  its  franchises  exercised  by  the 
officers  of  another  corporation  in  whose  selection  its  stock- 
holders had  no  choice.  It  stripped  itself  of  all  property  to 
enable  it  to  discharge  its  duty  to  the  public,  and  to  this  its 
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stockholders  consented  by  a  ratification  of  a  contract  which 
reserved  to  respondent  no  other  right  or  franchise  than  "  to 
be  and  remain  a  corporation  until  such  time  as  may  here- 
after be  agreed  upon  for  its  dissolution,  [which]  shall  not 
be  impaired  or  infringed  upon  by  anything  contained  in 
this  contract."  The  terms  01  the  contract  are  suggestive  of 
the  fact  that  both  corporations,  or  rather  their  officers  and 
stockholders,  were  conscious  that  the  contract  between  them 
was  in  clear  excess  of  their  powers,  and  in  violation  of  the 
laws  of  this  state.  The  Missouri,  Kansas  &  Texas  Railway 
Company  is  a  corporation  organized  under  the  laws  of  another 
state,  and  respondent  held  its  corporate  existence  and  was 
organized  under  the  laws  of  this  state.  Article  10,  §6,  of  the 
constitution,  provi'des  that  "  no  railroad  company  organized 
under  the  laws  of  this  state  shall  consolidate,  by  private  or 
judicial  sale,  or  otherwise,  with  any  railroad  company  organ- 
ized under  the  laws  of  any  other  state,  or  of  the  United 
States."  Section  8  of  same  article  provides  that  "  no  railroad 
corporation,  in  existence  at  the  time  of  the  adoption  of  this 
constitution,  shall  have  the  benefit  of  any  future  legislation, 
except  on  condition  of  complete  acceptance  of  all  the  pro- 
visions of  this  constitution  applicable  to  railroads."  The 
contract  in  question  having  been  made  since  the  adoption  of 
the  constitution  now  in  force,  under  the  admissions  in  the 
answer,  it  must  be  held  that  it  is  in  clear  violation  of  section 
6,  before  quoted. 

In  view  of  ,the  facts  proved  to  be  true,  it  must  be  held  that 
respondent,  for  nearly  seven   years  before  the  information 
was  filed,  had  ceased  to  exercise  it^  corporate  fran- 
chises, had  parted  with  its  property  necessary  to      F»iioreto 
that  end  as  far  as  it  could,  and   had   not  even  in      !!!!I!l!**^ 

food  laitn  kept  up  its  corporate  organization ;  its  fnnciiisM. 
ighest  officer  resident  at  or  attending  to  the  busi- 
ness at  its  principal  office  being  really  but  a  claim  agent  for 
the  purchasing  company  In  addition  to  this;  as  found  by 
the  court  below,  the  road  had  been  so  far  permitted  to  run 
down  that  it  ceased  to  be  able  to  carry  out  the  objects  and 
purposes  for  which  the  corporation  was  created.  Sufficient 
cause  was  shown  to  justify  a  forfeiture  of  respondent's  char- 
ter, if  we  look  only  to  common-law  grounds  for  such  action. 
But  it  is  contended  that  the  legislation  in  this  state  shows 
that  it  is  not  intended  such  a  penalty  shall-  be  imposed  for 
such  neglects  of  duty  as  are  evidenced  by  the  record  before 
us.  Article  10,  §  3,  of  the  constitution,  provides  that  rail- 
road companies  organized  under  the  laws  of  this  state  shall 
therein  maintain  a  public  office  at  which  named  business  shall 
be  transacted ;  that  the  directors  shall  hold  within  this  state, 
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annually,  one  meeting^,  and  that  reports  shall  be  made  of  its 
acts  and  doings  to  the  governor  or  comptroller,  as  mav  be 
prescribed  by  law;  and  that  "the  legislature  shall  pass  laws 
enforcing,  by  suitable  penalties,  the  provisions  of  this  sec- 
tion/' tor  failure  in  these  respects  the  legislature  has  pre- 
scribed penalties  other  than  the  dissolution  of  the  corpora- 
tion. 2  Sayles,  Civil  St.  arts.  41 15a,  4250.  It  is  unnecessary, 
however,  to  consider  in  this  case  whether  the  mere  imposi- 
tion  of  a  penalty  will  amount  to  a  waiver  of  the  right  of  the 
state  to  demand  a  forfeiture  of  the  charter  of  a  corporation 
for  long  and  persistent  non-user  or  misuser  of  its  franchise; 
for  the  court  below  did  not  base  its  judgment  on  the  failure 
of  respondent  to  do  any  act  for  the  doing  of  which  the  legis- 
lature has  imposed  a  lighter  penalty. 

The  constitution  and  statutes  of  this  state  contain  the  fol- 
lowing provisions :     The  attorney  general  shall,  "  whenever 

sufficient  cause  exists,  seek  a  judicial  forfeiture  of 
Wftiferof  such  charters,  unless  otherwise  expressly  directed 
demand  for.  ^y  law."  Coust.  art  4,  §  22.  IJnless  expressly 
feimre.  othcrwisc  directed  by  law,  it  is  his  duty  to  seek  a 

judicial  forfeiture  of  the  charter  of  a  private  cor- 
poration which  has,  by  non-performance  of  its  chartered 
conditions,  or  the  violations  ol  its  charter,  or  by  any  act  or 
omission,  misuser,  or  non-user,  forfeited  its  charter,  or  any 
rights  thereunder.  Rev.  St.  art.  2805.  "  In  case  any  corpo- 
ration does  or  omits  any  act  which  amounts  to  a  surrender 
or  a  forfeiture  of  its  rights  and  privileges  as  a  corporation, 
or  exercises  any  power  not  conferred  by  law,*'  information  in 
nature  of  guo  warranto  may  be  filed.  Acts  1879,  P-  43-  ^^^ 
Acts  of  1879  contain  the 'further  direction  that  "  in  case  any 
person  or  corporation  against  whom  any  such  [information] 
is  filed  shall  oe  adjudged  guilty,  as  charged  in  the  informa- 
tion, the  court  shall  give  judgment  of  ouster  against  such 
person  or  corporation  from  the  office  or  franchise,  and  may 
fine,"  etc.  The  second  section  of  the  act  of  March  28,  1885, 
provides  that  "if,  upon  investigation,  the  attorney  general 
shall  find  that  there  is  reason  to  believe,  or  that  it  is  probable, 
that  any  railway  or  other  corporation  is  now  carrying  on 
business  within  this  state,  in  violation  of  sections  5,6,  art.  10, 
of  the  constitution,  he  shall  at  once  institute  proceedings,  by 
(^No  zcarrafifo  or  otherwise,  in  the  court  having  jurisdiction 
of  the  cause  or  causes,  against  any  corporation  violating  said 
sections  and  article  of  the  constitution,  and  to  enforce  the 
penalties  therefor.'*  2  Sayles,  Civil  St.  art.  4247^,  §  2.  The 
f'nirth  section  of  the  act  is:  **  If  it  shall  be  determined,  by 
the  court  or  jury  trying  any  cause  instituted  under  the  pro- 
visions of  this  act,  that  the  said  sections  and  articles  of  the 
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constitution  are  being  violated,  then  the  court  shall  enter 
such  decree  as  will  perpetually  enjoin  such  violation ;  and,  to 
the  end  of  carrying  into  effect  such  constitutional  provisions, 
may  appoint  a  receiver  to  take  charge  of  the  affairs  of  the 
defendant  corporation,  until  such  time  as  the  said  corporation 
shall  be  reorganized,  and  in  condition  to  be  operated,  within 
said  provisions  of  the  constitution."     Id,  art.  4247^,  §  4. 

It  is  insisted  that  this  statute  is  applicable  to  the  case  be- 
fore  us,  and  that  the  only  relief  which  can  be  given  under  it 
is  an  injunction  to  restrain  the  illegal  act  and  the  ^^^^  ^ 
appointment  of  a  receiver.  To  say  the  least,  it  is  i^neliol 
very  doubtful  if  the  statute  last  referred  to  has  tad  »ppoi«t. 
any  application  to  the  case  before  us;  for  it  refers  »«»tofw- 
to  corporations  carrying  on  business  in  this  state  ^^^^^^' 
in  violation  of  the  sections  of  the  constitution  referred  to, 
and  might  properly  reach  the  case  of  the  Missouri,  Kansas 
&  Texas  Railway  Company,  which,  under  the  findings,  is 
carrying  on  a  business  in  this  state  in  clear  violation  of  the 
spirit,  if  not  the  letter,  of  the  constitution.  The  courts  of 
tnis  state  would  have  no  power  to  declare  a  forfeiture  of  the 
charter  of  that  corporation  granted  by  the  laws  of  the  state 
where  it  was  created,  but  would  have  power  to  withdraw 
the  franchise  here  granted,  whenever  the  lacts  justified  it,  and, 
by  injunction  or  otherwise,  to  prevent  its  carrying  on  busi- 
ness m  this  state  in  violation  of  its  laws.  They  would  also 
have  power  to  place  property  controlled  by  it,  and  situated 
in  this  state,  in  the  nands  of  a  receiver,  and  to  adjust  the 
rights  of  such  persons  as  might  be  shown  to  have  valid 
claims  against  it,  or  even  to  await  a  valid  incorporation  in 
this  state  by  those  interested  in  property  acquired  by  it  in 
any  lawful  manner.  If,  however,  the  act  had  application  to 
respondent,  we  see  nothing  in  it  which  evidences  an  inten- 
tion, on  the  part  of  the  state,  to  waive  the  forfeiture  of  the 
charter  of  a  corporation  which  has  misused  its  franchise,  or 
has  failed  to  carry  out  the  purpose  for  which  it  was  created. 
That  respondent's  abuse  of  its  franchise  is  evidenced  by  an 
act  violative  of  the  constitution,  and  that  its  non-user  of  its 
franchises  may  be  attributable  to  that  act,  in  this  proceeding, 
becomes  important  as  an  aggravating  fact  indicating  the  wil- 
fuUness  of  the  act;  but  still  the  fact  remains  that  the  re- 
spondent used  its  powers  for  a  forbidden  purpose,  which  is  a 
misuser  of  its  franchise,  and  the  further  fact  that  it  failed  for 
a  long  time  to  exercise  its  corporate  franchises  to  carry  out 
the  purposes  for  which  they  were  given,  such  abuse  and 
non-use  of  the  corporate  franchise  gives  common  law  grounds 
for  a  forfeiture  of  respondent's  charter,  and  there  is  nothing 
in  the    statute   which  indicates  that  the  state  intended  to 
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waive  its  right  to  a  forfeiture,  and  the  court  below  correctly 
so  held.  No  question  was  made  in  the  trial  court  as  to  the 
necessity  to  join  the  purchasing  railway  company  as  a  de- 
fendant; but  had  there  been  we  do  not  see  that  it  was  a 
necessary  party. 

The  last  assignraent.of  error  is  that  "the  court  erred  m 
holding   that  jt  had   authority  to  appoint  a  receiver  to  take 

charge  of  the  property  and  effects  heretofore  be- 
Power]to  longing  to  the  respondent,  but  which,  upon  its  dis- 
rMeiTer.         solution  by   judgment  of  forfeiture,  at  once  go  to 

the  stockholders  of  the  concern,  subject  to  the 
rights  of  creditors,  especially  those  holding  liens  on  the 
property  ;  said  stockholders  or  lienholders  not  being  before 
the  court,  and  not  having  been  impleaded  or  cited  in  this 
case,  so  much  of  the  act  of  July  9,  1879,  ^s  directs  the  ren- 
dering of  such  judgment,  being  contrary  to  the  constitution 
of  the  United  States,  and  of  this  state,  and  therefore  null 
and  void."  Statutes  in  force  in  this  state,  regulating  the 
appointment  of  receivers  in  such  cases,  provide  that,  "upon 
the  dissolution  of  any  corporation  already  created,  *  *  * 
unless  a  receiver  is  appointed,  *  *  *  the  president  and 
directors  or  managers  *  *  *  shall  be  trustees  of  its  prop- 
erty/* Rev.  St.  art.  606.  Court  **  may  appoint  a  receiver  to 
take  charge  of  the  affairs  of  the  defendant  corporation  until 
such  time  as  the  said  corporation  shall  be  reorganized  and  in 
condition  to  be  operated."  Acts  1885,  p.  66,  §4.  Receiver 
may  be  appointed  in  cases  where  a  corporation  has  been  dis- 
solved, or  is  insolvent,  or  on  imminent  aanger  of  insolvency, 
or  has  forfeited  its  corporate  rights.  Acts  1887,  p.  I20»  §1, 
subd.  3.  And  his  powers  and  duties  are  therein  fully  defined. 
There  is  nothing  in  this  legislation  violative  of  the  rightof  any 
person  or  corporation.  The  property  will  go  into  the  hands 
of  such  person  as  may  be  appointed  receiver,  subject  to  all  just 
claims  to  it  or  upon  it,  and  these  may  be  adjusted  in  accord- 
ance with  the  well-settled  rules  applicable  thereto.  There  is 
no  error  in  the  judgment,  and  it  will  be  affirmed. 


In  re  Washington  Street,  Asylum  &  Park  R.  Co, 

{New  York  Court  of  Appeals y  October  8,  1889.) 

Horse  Railways— Oi^anization  of  Corporation s«— Corporations  for  the 
construction  of  horse  railways  in  the  streets  of  any  city  of  the  state  except 
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the  city- of  New  York,  maybe  organized  under  the  New  York  General 
Railroad  Act  of  1850. 

Same — Consolidation  of  Corporations. — Under  the  provision  of  the  New 
York  Act  of  1875,  chap.  108,  that  two  or  more  railroad  companies  organ- 
ized under  the  laws  of  the  state  may  consolidate,  two  or  more  street  rail- 
road companies  may  be  consolidated  notwithstanding  the  provision  of  the 
New  York  Act  of  1869,  chap.  917,  §  7,  which  expressly  excludes  street 
railroads  from  the  operation  of  the  clause  authorizing  the  consolidation 
of  railroad  companies. 

Appeal  from  General  Term  of  the  Supreme  Court,  Fourth 
Department. 

Application  by  the  Washington  Street,  Asylum  &  Park  R. 
Co.  for  the  condemnation  of  the  right  to  cross  the  railroad 
of  the  Syracuse,  Binghamton  &  New  York  R.  Co. 

D,  S.  Richards  for  appellant. 

W,  y.  Welsh  for  respondent. 

Peckham,  J. — Two  grounds  for  denying  the  prayer  of  the 
petitioner  for  the  appointment  of  a  commission  nave  been  ar- 
gued before  us.  It  has  been  urged  (i)  that  the  two  original 
companies,  whose  valid  consolidation  is  herein  denied,  were 
never  themselves  legally  incorporated  ;  and  (2)  if  they  were 
so  incorporated,  yet  even  then  they  could  not  become  con- 
solidatea  into  a  new  corporation,  because  there  is  no  law  un- 
der which  such  consolidation  could  be  effected.  We  think 
neither  ground  is  well  taken. 

As  to  the  first.  Both  corporations  were  organized  under 
the  general  railroad  act  of  1850  and  its  amendments.  It  is 
claimed  that  such  act  does  not  relate  to  the  incor-  inoorporatioa 
poration  of  street  railroads.  This  claim  is  at  war  of  Htreetnoi. 
with  the  generally  received  construction  of  the  rowi  cont- 
act. Ever  since  its  passage,  in  1850,  or  at  least  **"*•"' 
within  a  very  few  years  thereafter,  corporations  for  trans- 
porting passengers  by  horses  as  a  motive  power,  over  rail- 
roads in  the  streets  of  cities  have  been  formed  under  and  by 
virtue  of  the  provisions  of  such  act,  and  no  doubt  has  thus 
far  been  suggested  as  to  the  validity  of  such  corporations. 
Corporations  thus  formed  are  in  existence  in  Brooklyn,  Al- 
bany, Binghamton,  Kingston,  Cohoes  and  other  cities  of 
the  state.  There  is  nothing  in  the  act  of  1850  which  pro- 
hibits (outside  of  the  city  of  New  York)  such  corporations 
from  being  formed  under  its  provisions  ;  and  the  language 
of  the  act  is  general,  and  broad  enough  to  include  corpora- 
tions formed  for  such  a  purpose. 

One  or  two  expressions  in  opinions  written  by  judges  of 
this  court  have  been  cited  as  evidence  that  the  gen'eral  rail- 
road act  of  1850  had  no  application  to  street  railroads.  The 
cases  from  which  these  have  been  taken  are  New  York  Ca- 
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ble  Co.  7'.  Mayor,  etc.,  New  York  104  N.  Y.  1-14;  In  re  New 
York  District  R.  Co.,  107  N.  Y.42, 53, 54,32  Am.  &  Eng.  R.  Cas. 
202;  People  V.  Newton,  112  N.  Y.  396,401.  Each  one  of  the 
above  cases  arose  in  New  York  city,  and  in  regard  to  that 
city  it  is  admitted  that  the  general  railroad  act  has  now  no 
application;  for  by  chapter  10  of  the  Laws  of  i860  it  was 
made  unlaw*ful  to  thereafter  lay,  construct  or  operate  a  rail- 
road in  New  York  city,  except  under  the  authority  of  the 
legislature  to  be  thereafter  granted. 

The  remark  of  Judge  Rapallo  in  the  the  first <:ited  case, 
that  up  to  the  time  of  the  passage  of  the  general  surface 
street  railroad  act  of  1884  there  had  been  no  law  in  force  un- 
der which  street  railroads  could  be  constructed,  except  the 
rapid  transit  act — the  general  railroad  act  of  1850  being  in- 
applicable to  street  railways  in  cities — was  not  exactly  accu- 
rate if  applied  to  all  the  cities  in  the  state,  but  was  in"  entire 
accord  with  the  truth  in  regard  to  the  particular  city  (New 
York)  which  he  was  writing  about,  and  in  which  the  cor- 
poration existed  whose  rights  wxre  then  under  review\  The 
inclusion  of  the  other  cities  of  the  state  was  not  in  any  wav 
material  to  his  argument,  and  was  probably  a  mere  inad- 
vertent expression  of  the  learned  judge ;  the  important  fact 
being  that  the  general  railroad  act  of  1850  did  not  apply  to 
street  raihvays  in  the  city  of  New  York. 

In  the  second  case  above  cited,  Judge  FiNXii  makes  the  re- 
mark that  w*e  had  held  that  the  general  railroad  act  of  1850 
had  no  application  to  street  railroads :  and  he  refers  to  the 
case  of  tne  cable  company,  above  alluded  to.  The  same 
may  be  said  of  that  remark,  as  1  have  just  said,  of  Judge 
Rapallo's.     It  w*as  made  in  relation  to  a  New  York  com- 

f>any,  which  claimed  the  right  to  build  its  road  under  ground 
rom  the  general  railroad  act  of  1850,  and  it  was  stated  that 
such  act  had  no  relation  to  street  railroads ;  but  that,  if  it  had. 
the  act  of  i860,  chap.  10,  took  it  aw^aj,  so  far  as  Neu^  York 
city  w^as  concerned.  It  was  New  York  city  which  was  in 
the  mind  of  the  learned  judge,  and  not  the  applicability  of 
the  general  railroad  act  to  street-railroad  companies  in  other 
cities  of  the  state.  But  he  continued  the  discussion  by  ex- 
pressly stating  that  the  truth  might  be  that  the  company  de- 
rived its  corporate  existence  from  the  act  of  1850,  but  not  its 
right  to  construct  its  contemplated  road,  because  by  the  act 
of  i860  such  right  in  New  York  city  was  thereafter  to  be 
the  subject  of  special  legislation. 

In  the  last  case  cited,  the  question  w^as  not  in  issue,  and 
the  remark  was  a  general  one,  that  the  act  of  1850  gives  no 
authority  for  the  construction  of  street  railroads,  and,  if  it 
-were  limited  to  New  York  city,  (by  reason  of  the  passage  of 
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the  act  of  i860,)  it  is  certainly  a  correct  statement  of  the  fact. 
It  was  made  in  reference  to  a  New  York  corporation,  and  it 
was  followed  up  by  a  statement  that,  if  any  right  were 
gained  by  an  organization  under  that  act,  the  company  was 
required  to  do  the  things  mentioned  in  the  opinion,  and 
which,  it  was  argued,  left  it  without  any  authority  to  do  the 
acts  which  it  proposed  to  do.  Not  one  of  the  learned  judges 
had  the  exact  question  in  mind  as  to  the  applicability  of  the 
act  of  1850  to  any  city  other  than  New  York,  and  in  regard 
to  New  York  the  remarks  of  each  were  correct.  The  ques- 
tion is  entirely  open  in  this  court ;  and  we  have  no  hesita- 
tion in  saying  that  corporations  might  be  legally  formed  un- 
der the  act  in  question  for  the  transportation  of  passengers 
or  freight,  or  both,  over  railroads  m  the  streets  of  cities 
where  horses  were  to  be  the  motive  power,  excepting  in  the 
city  of  New  York. 

The  legislature  Ihas  recognized  the  general  applicability  of 
the  law  of  1850  to  street  railroads  by  the  passage  of  the  act, 
chap.  906  of  the  Laws  of  1867,  wherein  it  is  enacted 
that  §  32  of  the  Laws  of  1 850  shall  not  apply  to  horse  p>»«m«*i  Con- 
or street  railroads,  except  as  thereinafter  provided  lJj[u*i*^*f 
— a  clear  implication  that  otherwise  it  would  apply,  iideri>d.**' 
and  that  the  act  generally  did  so  apply.  Undoubt- 
edly, there  are  some  provisions  in  the  act  which  can  only  be 
applied  to  railroads  where  the  motive  power  is  steam,  or  some 
other  power  than  horses;  but  that  furnishes  no  argument 
against  the  application  of  any  of  its  ot^jer  sections  to  horse 
railroads.  For  more  than  25  years,  corporations  of  that  nature 
have  been  formed  under  it,  and  no  state  officer  whose  duty 
it  would  have  been  to  refuse  to  file  such  articles  of  associa- 
tion if  the  act  did  not  provide  for  their  organization  has  ever 
thus  refused  ;  but,  on  the  contrary,  there  would  seem  to  have 
been  an  uniform  recognition  of  the  right  to  file  such  articles, 
and  of  the  legality  of  this  kind  of  corporation  thus  formed. 
Such  acquiescence  and  recognition  on  the  part  of  the  officers 
of  the  government  are  of  very  considerable,  if  not  of  control- 
ling, weight  in  the  interpretation  of  a  general  act  of  the  legis- 
lature  relating  to  public  objects  like  the  one  under  discussion. 
Easton  v.  Pickersgill,  55  N.  Y.  310;  People  v,  Dayton,  Id. 
367.  The  consequences  of  a  different  construction  at  this 
late  day,  and  after  an  acquiescence  of  so  long  a  time,  would, 
or  might  be,  disastrous  in  the  highest  degree  to  other  inter- 
ests existing  and  founded  upon  the  legality  of  an  incorpora- 
tion for  horse  railroad  purposes  under  the  act  of  1850:  and 
this  court  would  be  reluctant  to  give  such  a  construction  to 
the  act,  unless  called  upon  by  the  plainest  language  of  the 
legislature, — so  plain,  indeed,  that  there  could  be  no  rational 
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argument  advanced  in  favor  of  the  other  view.  No  such 
case  is  made  out  here.  We  conclude  that  the  first  ground 
for  denying  the  prayer  of  the  petitioner  is  untenable. 

The  second  ground  we  think  there  is  no  force  in.  By  the 
act  of  18C9,  chap.  917,  which  authorizes  the  consolidation  of 
certain  railroad  companies,  there  was  contained  a 
copMiidfttioB  clause  in  55  7  specially  exempting  street  railroads 
rLdTom-"*"  from  its  provisions.  Up  to  1875,  street  railroads 
pADies.  '  could  not  have  taken  advantage  of  the  provisions 
of  the  act  of  1869;  but  in  1875  the  legislature  passed 
an  act  entitled  **  An  act  in  relation  to  railroad  corporations/' 
and  being  chapter  108  of  the  laws  of  that  year.  That  act  did 
not  purport  to  be  an  amendment  of  the  act  of  1869,  or  of  any 
act.  It  was  original  legislation  upon  the  subject  of  railroad 
corporations,  and  the  one  subject  was  contained  in  the  first 
section  of  the  act,  which  provided  that  **  in  any  case  where 
two  or  more  railroad  companies  shall  have  been,  or  shall 
hereafter  be,  organized  under  the  general  laws  of  this  state, 
the  whole  of  whose  lines,  as  located  by  them,  respectively, 
shall  form  one  continuous  and  connecting  line  of  road,  the 
said  companies  may  consolidate  their  lines  of  road,  stock, 
franchises,  and  property  according  to  the  existing  laws  of 
this  state  relating  to  the  consolidation  of  railroad  companies." 
This  act  is  no  mere  amendment  of  the  act  of  1869,  nor  does 
it  purport  to  be  so.  The  act  of  1869,  it  is  true,  restricts  the 
power  to  consolidate  to  a  railroad  company  or  corporation 
organized  under  the  laws  of  this  state,  or  of  this  state  and 
any  other  state,  and  operating  a  railroad  either  wholly  with- 
in, or  partly  within  and  partly  without,  this  state ;  and  it  is 
true  that  the  act  of  1875  does  not  contain  any  such  restriction 
upon  a  railroad  company  that  may  avail  itself  of  the  privi- 
leges conferred  by  the  act,  but  it  not  only  takes  away  the  re- 
striction contained  in  the  act  of  1869,  that  it  must  be  an  or- 
ganization operating  a  railroad;  for  it  goes  further,  and  by 
aflfirmative  language  it  includes  any  case  where  two  or  more 
railroad  companies  shall  have  been,  or  shall  hereafter  be,  or- 
ganized under  the  laws  of  this  state.  That  provision  is  whol- 
V  mconsistent  with  the  restriction  contained  in  the  seventh 
section  of  the  act  of  1869,  which  says  that  the  provisions  of 
that  act  shall  not  apply  to  street  railroads. 

It  is  true  that  repeals  by  implication  are  not  favored;  but, 
where  the  provisions  of  the  later  statute  cannot  have  their 
full  force  and  effect  without  the  repeal  of  the  former  statute, 
such  former  statute  must  be  deemed  to  be  repealed  by  impli- 
cation, or  otherwise  the  plain  intent  of  the  legislature,  as  evi- 
denced by  its  latest  expression,  is  prevented  from  due  oper- 
ation by  an  inconsistent  former  statute.     In  such  cases,  where 
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the  provisions  are  inconsistent,  the  later  must  prevail  as  the 
latest  exhibition  of  the  will  of  the  law  making  power.  By 
the  first  statute,  the  legislature  said  its  provisions  shall  not 
extend  to  street  railroads;  by  the  second  statute,  it  says  that 
any  railroad  corporation,  under  the  circumstances  therein 
named,  may  consolidate  according  to  the  existing  laws  of  the 
state  relating  to  the  consolidation  of  railroad  companies.  To 
restrict,  therefore,  this  language  to  the  same  class  of  railroad 
corporations  that  were  spoken  of  in  the  earlier  statute,  is  to 
wholly  fail  to  give  effect  to  the  plain  language  of  the  act. 
Full  effect  cannot  be  given  to  that  language  by  merely  say- 
ing that  it  shall  include  the  case  of  railroad  corporations 
which  have  not  yet  built,  but  have  simply  located,  their  road. 
That  is  one  enlargement  effected  by  the  statute  of  1875  ;  but 
the  other  is  equafly  plain.  We  think  no  importance  is  to  at- 
tach  to  the  fact  that  the  legislature,  between  1869  and  1875, 
passed  one  or  two  special  acts  allowing  companies  that  were 
then  constructing  railroads  to  consolidate.  Before  the  act  of 
187s,  it  required  a  special  act  to  include  such  a  case;  but, 
after  the  act  of  1875,  companies  then  engaged  in  the  construe- 
tion  of  their  railroads  could  consolidate  under  the  provisions 
of  that  act,  because  the  restriction  contained  in  the  act  of 
1869  was  taken  away,  and  all  railroad  companies  organized 
as  above  stated  were  by  that  act  permitted  to  consolidate. 

It  is  unnecessary  to  continue  the  discussion  further.  The 
opinion  delivered  at  the  general  term,  we  think,  is  entirely 
satisfactory  upon  the  question,  and  we  agree  with  the  con- 
clusions arrived  at  by  that  court.  For  these  reasons  the 
order  of  the  general  term  should  be  affirmed,  with  costs  to 
the  petitioner,  and  the  proceedings  remitted  to  the  special 
term  for  further  action.     All  concur. 


Owen  Sound  Steamship  Company 

V. 

Canadian  Pacific  Railway  Company  et  al. 

(17  Ont  Rep,  691.) 

Traffic  Agreement  with  Steamboat  Company — ^Agreement  to  pay  Minimum 
Sum. — By  an  agreement  entered  into  between  the  plaintiff  and  the  T.,  G. 
and  B.  R.  Co.,  it  was  agreed  that  there  should  be  certain  joint  rates  charge- 
able to  passengers  and  freight  by  the  steamship  company  and  the  railway 
company  to  be  divided  in  certain  proportions ;  and  if  it  should  be  found 
40  A.  &  E.  R.  Cas.— 38 
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that  the  proportion  payable  to  the  steamship  company  did  not  at  tlie  end 
of  the  season  amount  to  the  sum  therein  stipulated,  then  that  the  deficiency 
should  be  made  good  by  a  rebate  from  the  share  of  the  railway  company; 
and,  on  the  other  hand,  if  the  steamship  company  received  more  than  tne 
sums  mentioned  in  the  agreement,  the  railway  company  was  entitled  to  a 
share  of  the  surplus.  Subsequently,  an  agreement  was  entered  into  where- 
by the  T.,  G.  and  B.  R.  Co..  leased  its  line  to  the  O.  and  Q.  R.  Co.,  the 
latter  a^eeing  to  assume  the  contract  with  the  plaintiff.  This  agreement 
was  ratified  by  Act  of  Parliament.  The  O.  and  Q.  R.  Co.  made  a  lease  of 
its  line  to  the  Can.  Pac.  R.  Co.,  which  was  confirmed  by  Act  of  Parliament, 
and  by  which  Act  the  Can.  Pac.  R.  Co.  was  to  assume  all  contracts  of  the 
T.,  G.  and  B.  R.  Co..  including  the  one  with  the  plaintiff.  //M,  that,  even  if 
the  agreement  between  the  plaintiff  and  the  T.,  G.  &  B.  R.  Co.  was  ultra 
Vires  the  latter  company,  it  was  made  valid  by  the  subsequent  legislation ;  but 
apart  therefrom,  it  was  not  objectionable,  as  an  undertaking  on  the  part  of 
the  railway  company  to  apply  its  funds  to  the  payment  of  the  steamship 
company. 

This  was  an  action  brought  on  an  agreement,  bearing  date 
the  7th  July,  1883,  made  between  the  plaintiffs  and  the  To- 
ronto, Grey  and  Bruce  Railway  Company,  respecting  the 
running  of  certain  steamboats  therein  mentioned,  and  provid- 
ing for  the  distribution  of  the  money  received  from  freight 
and  passengers. 

At  the  closer  of  the  case  the  learned  Judge  directed  judg- 
ment as  follows : 

"  I  direct  the  claim  of  plaintiffs  in  the  fifth  paragraph  of  the 
statement  of  claim  to  be  dismissed.  Reference  to  Mr.  Win- 
chester to  take  accounts  of  the  dealings  and  transactions  be- 
tween the  parties,  and  the  amount  due  by  one  to  the  other  for 
the  season  of  1883,  upon  the  footing  of  the  contract  between 
the  plaintiffs  and  the  Toronto,  Grey  and  Bruce  Railway  Com- 
pany, including  the  guarantee  of  the  latter  of  a  mimimum  sum 
per  diem.  Also  an  account  of  the  sums  received  by  each 
party  on  account  of  the  other  during  the  season  of  1884,  the 
contract  being  treated  for  the  purpose  of  the  latter  account 
as  having  terminated  on  the  4th  Januarv,  1884.  Both  parties 
moved  on  notice  to  set  aside  or  vary  the  said  judgment. 

D,  E,  Thomson  and  G,  Bell  supported  the  plaintiffs'  motion 
and  shewed  cause  to  the  defendants'. 

McCarthy,  Q.  C.  and  G.  T,  Blackstock,  contra, 

Galt,  C.  J. — The  agreement  contains  a  provision  empow- 
ering the  railway  company  to  put  an  end  to  the  arrangement 

in  the  beginning  of  the  year  1884.  Shortlv  after 
AyrMMent  this  agreement  was  made,  viz.,  on  the  26tn  July, 
rStV"**  1883,  an  agreement  was  entered  into  between  the 
bi^Dght.         Toronto,  Grey  and  Bruce  Railway  Company,  and 

the  Ontario  and  Quebec  Railway  Company,  where- 
by the  former  agreed  to  lease  their  line  01  railway  to  the  lat- 
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ter,  and  the  latter  agreed  to  assume  "the  contract  between 
the  Toronto,  Grey  and  Bruce  Railway  Company,  and  the 
Owen  Sound  Steamship  Company  for  the  line  of  steamers 
"  Magnet,"  "  Spartan,"  and  **  Africa."  This  agreement  was 
ratified  by  an  act  of  the  parliament  of  Canada,  passed'  on  the 
19th  April,  1884.  On  the  same  day  an  act  was  passed  entitled 
**  An  Act  to  confirm  the  lease  of  the  Ontario  and  Quebec  Rail- 
way to  the  Canadian  Pacific  Railway  Company,  and  for  other 
purposes."  Bv  this  act  the  Canadian  Pacific  Railway  Com- 
pany assume  all  contracts  entered  into  with  the  Toronto,  Grey 
and  Bruce  Railway  Company.  The  lease  thereby  ratified 
was  executed  by  the  lessors  on  4th  January,  1884,  and  by  the 
lessees  on  23d  January,  1884.  It  is  under  these  agreements 
this  action  is  brought  against  these  defendants  who  were  no 
party  to  the  original  agreement. 

By  the  third  paragraph  of  the  statement  of  claim,  the  plaint- 
iflfs  allege  "  that  the  said  freight  and  passenger  traffic  shall  be 
carried  on  and  charged  for  in  accordance  with  the 
rates  set  forth  in  the  schedule  annexed  to  said  deed,  ^^UbT***  ^ 
^  and  that  the  receipts  from  the  said  freight  and  pas- 
senger, interchanged  between  the  said  Toronto,  Grey  and 
Bruce  Railway  Company,  and  the  plaintiffs,  should  be  divided 
between  them  in  the  proportion  set  out  in  the  said  schedule 
of  rates,  and  that  the  aggregate  amount  of  the  ^ross  receipts 
of  the  plaintiff^  during  the  season  of  navigation  meach  of  the 
years  1884  and  1885,'  (this  is  evidently  a  mistake,  as  it  omits 
the  year  1883),  "should  be  for  the  steamer  'Magnet,'  $160  per 
day;  for  the  steamer  'Spartan,'  $160  per  day,  aijid  for  the 
steamer  'Africa,' $110  per  day;  and  that  the  said  Toronto, 
Grey  and  Bruce  Railway  Company  should,  in  the  event  of 
all  the  receipts  of  the  plaintiffs  not  amounting  during  each 
^season  to  the  amount  so  agreed  upon,  allow  and  pay  to  the' 
.  plaintiffs,  by  way  of  rebate,  from  the  receipts  of  the  said  rail- 
way  company,  on  all  traffic  interchanged  as  aforesaid,  a  sum 
sufficient  to  make  the  gross  receipts  ofthe  plaintiflFs  up  to  the 
amount  so  agreed  upon."  The  fourth  paragraph  is  not  dis- 
puted. The  fifth  paragraph  contains  the  same  objections  as 
the  third ;  but  claims  for  breaches  of  the  agreement  after  Feb- 
ruary, 1884.  As  the  learned  judge  held  at  the  trial  that  the 
agreement  was  at  an  end  after  February,  1884,  he  dismissed 
this  claim  ;  and,  as  I  am  of  the  same  opinion,  it  is  unnecessary 
to  set  out  this  paragraph.  The  sixth  and  seventh  paragraphs 
then  claim  for  moneys  due  on  the  said  steamers,  ana  for  money 
not  paid  by  the  defendants  to  the  plaintiffs  on  the  accounts 
bet>^  een  them. 

The  defendants  in  their  first  paragraph  admit  the  contract ; 
l)ut  contend  that  the  Toronto,  Grey  and  Bruce  Railway  Com- 
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pany  had  no  authority  to  enter  into  such  contract;  and  that 
j^^^^  in  consequence  the  defendants  are  not  bound  by 
the  terms  of  it.  This  in  reality  is  the  sole  grouncl 
of  contention.  There  are  other  paragraphs  setting  out  the 
correspondence  proving  that  the  contract  was  put  an  end  to; 
but  it  IS  unnecessary  to  set  them  out. 

I  have  already  said,  in  referring  to  the  statement  of  defence, 
that  the  defendants  have  set  out  the  correspondence 
of  MBtrMtT  respecting  the  termination  of  the  contract  in  Jan- 
uary, 1884,  and  1  fully  concur  in  the  opinion  ex- 
pressed by  the  learned  judge  that  the  agreement  was  thereby 
concluded.     This  disposes  of  the  motion  of  the  plaintiff. 

The  objection  made  by  the  defendants  rests  entirely  on  the 
question  whether  the  agreement  was  u/tra  vires  the  Tcronto, 
Grey  and  Bruce  Railway  Company ;  and,  if  so,  whether  they 
are  bound  by  the  stipulation  to  pay  a  minimum  rate  to  the 
steamer.  It  is  not  disputed  that  a  reference  must  be  had  as 
to  the  accounts  between  the  parties. 

I  will  assume  for  the  moment  that  the  railway  company 
were  not  authorized  ta  pledge  the  earnings  of  the  railway ; 
in  other  words  to  agree  that  in  case  of  a  deficiency 
Bfttiflieatioa  in  the  earnings  of  the  steamboat  company  the  de- 
watalrt  b'**  ficiency  should  be  made  up  out  of  the  joint  receipts; 
kgitusiTe'  2ind,  if  so,  then  the  case  bt  Colmanz/.  Eastern  Coun- 
MU  ties  R.  Go.,  10  Beav.  i,  would  apply,  had  an  appli- 

cation been  made  by  a  shareholder  to  restrain  the 
directors  from  entering  into  such  a  contract ;  but  this  is  not 
so,  no  complaint  is  made  by  any  shareholder  of  the  company, 
and,  in  fact,  so  far  as  the  shareholders  are  concerned,  they 
had  ceased  to  have  any  interest  in  the  matter  within  a  fort- 
night after  it  was  made,  for  on  26th  July,  1888,  the  defendants, 
the  Ontario  and  Quebec  Railway  Company,  had  entered  into 
an  agreement  with  the  Toronto,  Grey  and  Bruce  Railway 
Company  to  lease  their  railway  at  a  certain  fixed  rent,  and 
had  expressly  agreed  to  assume  this  contract  described  in  the 
schedule  as  "  contract  between  the  Toronto,  Grey  and  Bruce 
Railway  Company,  and  the  Owen  Sound  Steamship  Compan)^ 
for  the  line  ot  steamers  "  Magnet,"  "Spartan,"  and  "Africa." 

It  is  to  be  assumed  that  when  the  Ontario  and  Quebec 
Railway  Company  assumed  this  lease  they  had  made  them- 
selves acquainted  with  the  provisions  contained  in  the  con- 
tract ;  and  moreover  they  applied  to  the  legislature  to  con- 
firm  this  lease  and  agreement,  which  was  done  by  47  Vic. 
chap.  61  ;  they  availed  themselves  of  the  services  01  the  said 
steamers  for  the  year  1883,  ^^^  ^'"^  in  my  opinion  estopped 
from  denying  its  validity  so  far  as  the  transactions  of  that 
year  are  concerned.     Then  as  to  the  defendants  the  Canadian 
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Pacific  Railway  Company.  By  an  agreement  executed  by 
the  Ontario  and  Quebec  Railway  Company  on  4th  January, 
1884,  and  by  the  Canadian  Pacific  Railway  Company  on  23rd 
January,  1884,  the  Canadian  Pacific  Railway  Company  ex- 
pressly  assume  all  contracts  entered  into  by  the  said  Toronto, 
Grey,  and  Bruce  Railway  Company  in  relation  to  operating 
the  traffic  of  the  said  last  mentioned  company's  line,  and  of 
all  rentals  and  charges  in  connection  with  any  wharves,  steam- 
ers, lands,  or  other  property  or  equipment  "  used  by  or  ser- 
vice rendered  to  the  said  Toronto,  Grey,  and  Bruce  Railway 
Company  in  connection  with  the  operation  of  its  line,  the 
whole  as  more  particulary  set  forth  m  the  deed  of  lease  of  the 
Toronto,  Grey,  and  Bruce  Railway  Company  to  the  lessors 
hereinbefore  referred  to,  and  in  the  schedule  thereto  annexed. " 
This  schedule  embraces  the  agreement  now  in  question. 
This  lease  was  ratified  by  the  Act  47  Vic.  chap.  54,  (D.)  and  is, 
in  my  opinion,  conclusive  against  these  defendants. 

I  have  been  considering  the  case,  assuming  the  agreement 
with  the  plaintiffs  to  be  ultra  vires  of  the  Toronto,  Grey,  and 
Bruce  Railway  Company ;  but  in  my  opinion,  the 
agreement  is  unobjectionable.     There  is  no  under-  v^,?*"?** 

^0  ^,  ^ -^  r     1  •!  ^  1        beld  not  ■Itrt 

takmg  on  the  part  of  the  railway  company  to  apply  ^^^ 
any  of  their  funds  to  paying  the  steamsnip  company. 
The  agreement  amounts  to  this:  there  shall  be  certam  joint  rates 
chargeable  to  passengers  and  freight  by  the  steamship  com- 
pany and  the  railway  company,  to  be  divided  in  certain  pro- 
portions, and  if  it  should  be  found  that  the  proportion  paya- 
ble to  the  steamship  company  did  not  at  the  end  of  the  sea- 
son amount  to  the  sum  therem  stipulated,  then  that  the  defi- 
ciency should  be  made  good  by  a  rebate ixovaXkit,  share  of  the 
railway  company ;  and,  on  the  other  hand,  if  the  steamship 
company  received  more  than  the  sums  mentioned  in  the 
aj^reement,  the  railway  company  were  entitled  to  a  share  of 
the  surplus.  This  is  manifest  from  the  provision  at  the  end 
of  the  thirteenth  condition  of  the  agreement ;  "  And  it  is 
further  agreed  that  the  accounts  of  the  said  company  shall, 
as  far  as  practicable,  be  adjusted  monthly,  and  the  final  adjust- 
ment shall  be  made,  and  the  above  rebate''  (this  refers  to  DOth 
the  cases  I  have  mentioned)  "  allowed,  and  the  balance  due  to 
either  party  paid  over  at  or  as  soon  as  may  be  after  the  close  of 
the  navigation  in  each  season.  " 

Both  motions  must  be  discharged.    There  will  be  no  costs. 

Rose,  J. — On  the  argument  I  was  convinced  that  the 
agreement  had  been  put  an  end  to  by  the  notice,  and  that 
the  plaintiff  company  had  so  treated  it,  and  only  fell  back  upon 
it,  or  endeavored  to  do  so,  when  satisfactory  arrangements 
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could  not  be  come  to,  in  order  to  perfect  a  new  agreement. 
Futher  consideration  has  confirmed  me  in  that 
If  eoitnlr  ^^^^  »  ^^^  ^  cannot  feel  any  doubt  that  as  to  it  my 
learned  brother  Street  arrived  at  the  proper  con- 
clusion at  the  trial. 

Upon  the  question  of  u/tra  vires,  I  am  inclined  to  accept 

the  view  of  the  learned  Chief  Justice,  that  the  agreement  to 

secure  to  the  plaintiff  company  a  minimum  sum  out 

utnTinL      of  the  joint  earnings  was  not   within  the  objection 

"^  "**  taken,  as  it  may  well  be  urged  that  the  fund  out  of 
which  the  amount  would  be  paid  would  not  have  been  in  exist- 
ence but  for  the  agreement.  The  general  assets  of  the  rail- 
road company  were  not  pledged  by  the  agreement,  but  only 
the  fund  created  by  the  joint  venture,  i.  e.y  the  joint  earnings, 
and  so  long  as  the  claim  is  confined  by  the  agreement  to  such 
sura,  it  is  difficult  to  apply  the  reasoning  of  the  cases  cited  to 
the  argument  of  ultra  vires.  As  to  the  agreement  by  the  rail- 
way company  to  give  all  the  traffic  to  the  plaintiff's  company, 
which  was  urged  to  have  been  in  contravention  of  sec.  60  of 
the  Consolidated  Railway  Act  of  1879,  ^^  ^^  clear  that  such 
section  is  not  applicable,  as  it  refers  to  railway  companies 
only. 

But  whether  any  difficulties,  such  as  suggested,  existed  at 
the  date  of  the  agreement,  it  seems  to  me  clear  beyond  rea- 
sonable doubt  that  the  effect  of  the  legislation,  chaps.  54  and 
61  of  47  Vic,  (D.)  was  to  remove  all  question — to  validate  all 
that  otherwise  would  have  been  invalid — and  to  empower  the 
railway  companies  to  carry  out  the  agreement  in  question, 
which  agreement  was  sufficiently  referred  to  in  the  Acts,  and 
which  I  cannot  doubt  itwas  intended  should  be  embraced  in  the 
vitalizing  clauses  of  the  Acts. 

As  to  the  costs,  I  also  agree  as  to  what  was  done  by  my 
learned  brother  Street,  even  were  his  discretion  a  proper  sub- 
ject for  review.  The  railway  companies  opposed  the  whole 
claim  of  the  plaintiff  as  to  the  minimum  sum  and  so  the  hear- 
ing  or  trial  was  necessary.  So  far  as  the  plaintiff  company 
increased  such  costs  by  its  unsuccessful  claim,  the  order  has 
protected  the  defendants. 

I  agree  that  the  motions  should  be  discharged  without 
costs. 

MacMahon,  J.,  concurred. 

Power  of  Railroad  Company  to  Guaranty  Cross  Earnings  of  Steamboat^ 
See  Green  Bay  &  M.  R.  Co.  v.  Union  Steamboat  Co.  (U.  5.),  '3  Am.  & 
Eng.  R.  Cas.  658. 
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Briscoe 

V. 

Southern  Kansas  R,  Co. 

{U.  S.  Circuit  Court,  W,  D.,  Arkansas,  October  5,  1889.) 

Indian  Territory — Stock  Killing — Jurisdiction  of  Court. — Under  the  pro- 
vision of  the  act  of  congress  of  July  4, 1884,  which  confers  upon  the  United 
States  circuit  court  for  the  western  district  of  Arkansas,  jurisdiction  "over 
all  controversies  arising  between  said  Southern  Kansas  R.  Co.  and  the 
nations  and  tribes  through  whose  territory  the  said  railroad  shall  be  con- 
structed," the  circuit  court  has  jurisdiction  of  an  action  to  recover  dam- 
ages for  the  killing  of  cattle  by  the  negligence  of  the  company's  servants 
in  operating  its  railroad. 

Same— Suit  Arising  under  Federal  Law. — The  Southern  Kansas  R.  Co. 
being  authorized  to  construct  its  railroad  through  the  Indian  Territory  by 
act  of  congress,  such  claim  for  damages  is  a  suit  arising  under  a  law  ot  the 
United  States. 

Lease— Liability  of  Lessor  for  Negligence.— If  a  railroad  company,  without 
legislative  authority,  executes  a  lease  of  its  railroad,  it  is  not  thereby  re- 
leased from  liability  for  damages  caused  by  the  negligence  of  the  lessee 
company  in  operatmg  it. 

Same— Authority  to  Execute  Lease. — Although  the  Southern  Kansas  R. 
Co.  is  organized  under  the  laws  of  the  state  of  Kansas,  and  by  the  laws  of 
that  state  is  authorized  to  lease  its  railroad,  such  authority  ooes  not  con- 
fer upon  it  power  to  lease  a  part  of  its  railroad  situated  beyond  the  limits 
of  the  state,  and  constructed  through  the  Indian  Territory  pursuant  to 
the  powers  conferred  by  an  act  of  congress. 

Same — Implied  Authority. — The  use  of  the  words  "successors  and  as- 
signs "  in  a  statute  conferring  authority  to  a  railroad  company  to  construct 
its  road,  does  not  imoliedly  authorize  the  company  to  execute  a  lease, 
which  deprives  it  of  the  power  of  fulfilling  its  corporate  functions. 

This  is  an  action  at  law  brought  by  plaintiflF  to  recover 
damages  of  defendant  for  the  killing  of  his  horses  by  the  care- 
lessness and  negligence  of  defendant's  agents  or  servants  in 
running  its  engine  and  train  of  cars  over  said  horses,  when 
the  same  could  have  been  avoided  by  the  exercise  of  reason- 
able  care  on  the  part  of  such  agents  or  servants.  The  de, 
fendant  filed  its  answer,  denying  the  allegations  of  plaintiff's 
complaint  as  to  the  negligent  killing,  and  setting  up  that  be- 
fore the  killing  of  said  horses  defendant  had  leased  its  road 
for  99  years  to  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Com- 
pany ;  that  the  control  and  management  of  said  railroad  was 
entirely  in  the  hands  of  the  lessee,  and  the  running  of  trains 


Digitized  by  VjOOQ IC 


6oO  BRISCOE  V.  SOUTHERN  KANSAS  R.   CO.         [VOL.  40 

over  it  was  by  the  agents  and  servants  of  the  lessfee,  and  the  de- 
fendant had  nothing  to  do  with  such  control,  management,  or 
the  running  of  trains  on  said  road.  The  case  was  tried.  Verdict 
for  plaintiff.  Defendant  filed  its  motion  for  new  trial,  and  in  it 
complained  specially  that  the  court  erred  in  instructing  the 
jury  that  the  lease  of  defendant  to  the  Atchison,  Topeka  & 
Santa  Fe  Railroad  Company  was  unauthorized  by  law,  and 
therefore  void,  and  that,  such  lease  being  void,  the  lessor  was 
not  free  from  liability  for  the  negligent  acts  of  the  lessee. 
The  motion  for  new  trial  was  overruled.  The  other  points 
raised  in  the  case  fully  appear  in  the  opinion  of  the  court. 

Barnes,  Mellette  &  Boiidinot  for  plaintiff. 

Duval  &  Cravens,  Geo.  R,  Peck,  A.  A.  Hurdzxkd  Robert  Dunlap 
for  defendant. 

Parker,  J. — The  first  question  is,  did  the  eighth  section  of 
the  act  of  congress  of  July  4,  1884,  give  the  plaintiff  the  right 

to  bring  a  suit  in  this  court?  The  section  is— 
of  iSoMt.         "  That  the  United  States  circuit  and  district  courts 

for  the  western  district  of  Texas,  the  w^estern  dis- 
trict of  Arkansas,  and  the  district  of  Kansas,  and  such  other 
courts  as  may  be  authorized  by  congress,  shall  have,  without 
reference  to  the  amount  in  controversy,  concurrent  jurisdic- 
tion over  all  controversies  arising  between  said  Southern 
Kansas  Railroad  Company  and  the  nations  and  tribes  through 
whose  territory  said  railway  shall  be  constructed.  Such 
courts  shJll  have  Hke  jurisdiction,  without  reference  to  the 
amount  in  controversy,  over  all  controversies  arising  between 
the  inhabitants  of  said  nations  or  tribes  and  said  railway  com- 
pany ;  and  the  civil  jurisdiction  of  said  courts  is  hereby  ex- 
tended within  the  limits  of  said  Indian  Territory,  without 
distinction  as  to  citizenship  of  the  parties,  so  far  as  may  be 
necessary  to  carry  out  the  provisions  of  this  act.''  Counsel 
for  defendant  contend  that  the  last  clause  of  the  section,  to- 
wit,  **  so  far  as  may  be  necessary  to  carry  out  the  provisions 
of  this  act,"  is  a  limitation  to  the  section  of  such  a  nature  as 
to  limit  the  jurisdiction  of  the  federal  courts  to  such  contro- 
versies as  may  arise  between  the  tribes  or  nations  through 
whose  territory  the  road  is  constructed  and  the  inhabitants 
of  such  tribes  and  nations  to  matters  necessary  to  carry  out 
the  provisions  of  the  act, — in  other  words,  it  limits  it  to  such 
suits  between  the  tribes  and  nations,  or  members  of  the  tribes 
and  nations,  and  the  railroad  company,  as  may  arise  under 
the  act  granting  the  right  of  way,  and  pertaining  to  the  right 
of  way,  and  damages  for  the  same ;  and  that  the  same  caJinot 
be  extended  to  a  suit  to  recover  for  a  common  law  tort,  a 
recovery  upon  which  depends  in  no  manner  whatever  upon 
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the  construction  of  the  act  granting  the  right  of  way  to  the 
railroad  company. 

If  this  proposition  is  true,  the  nation  or  tribe,  or  the  in- 
habitants thereof,  were  left  by  congress  without  any  remedy 
for  torts  committed  by  the  railroad  company ;  for,  as  there 
is  no  remedy  for  torts  such  as  was  sued  for  in  this  case  at 
the  place  where  the  same  was  committed,  there  could  be  no 
remedy  anywhere.  As  the  plaintiff  could  riot  sue  in  the  In- 
dian country,  he  could  not  sue  anywhere.  Le  Forest  v,  Tol- 
man,  117  Mass.  109.  It  is  there  decided,  by  Justice  Gray, 
that  to  maintain  an  action  of  tort  founded  upon  an  injury  to 
person  or  property,  and  not  upon  a  breach  of  contract,  the 
act  which  is  the  cause  of  the  injury  and  the  foundation  of  the 
action  must.be  actionable  or  punishable  by  the  law  of  the 
place  in  which  it  is  done.  The  latest  case  on  this  subject  is 
Carter  v,  Goode,  50  Ark.  156,  where  the  doctrine  that  is  well 
sustained  by  American  and  English  law,  as  announced  in  the 
case  of  Le  Forest  v,  Tolman,  was  fully  and  clearly  recognized. 
Then  the  plaintiff  was  remediless,  unless  the  provisions  of 
this  act  gave  him  a  remedy.  The  nations  of  Indians  through 
whose  lands  the  120  miles  of  the  Southern  Kansas  Railroad 

E asses  have  many  rights  that  may  be  destroyed  or  affected 
y  the  tortious  acts  of  the  defencrant.  There  are  many  resi- 
dent Indians  and  many  lawful  residents  in  these  nations  who 
are  not  Indians.  They  have  rights  that  may  be  affected  or 
destroyed  by  the  torts  of  the  defendant.  Did  congress  in- 
tend that  this  road  should  obtain  from  the  United  States  the 
franchise  which  gave  it  the  right  to  build  its  road,  own  it, 
run  it,  and  receive  its  earnings,  and  the  lawful  residents  of 
this  country,  for  a  distance  ot  120  miles,  were  to  be  left  with- 
out a  remedy  for  an  injury  to  personal  property,  no  matter 
how  great  the  same  might  be,  caused  by  the  negligent  and 
tortious  conduct  of  defendant's  agents  ?  This  is  hardly  to  be 
presumed.  Unless  there  is  an  entire  absence  of  any  language 
m  the  act  which  will,  by  a  reasonable  construction,  warrant 
the  conclusion  that  it  was  the  purpose  of  congress  to  afford  a 
remedy,  the  act  must  be  construed  to  harmonize  with  the 
purpose  of  congress  to  promote  the  right  and  secure  justice 
by  affording  a  means  of  redress  to  the  lawful  inhabitants  of 
these  nations  for  a  tortious  act  committed  by  defendant.  The 
language  of  the  eighth  section  is :  "  Such  courts  shall  have 
like  jurisdiction,  without  reference  to  the  amount  in  contro- 
versy, over  all  controversies  arising  between  the  inhabitants 
of  said  nations  or  tribes  and  said  railway  company."  Over 
all  controversies  is  very  comprehensive.  This  is  one  of  the 
provisions  of  this  act,  to  which  jurisdiction,  without  distinc- 
tion as  to  citizenship  of  parties,  is  extended  to  the  courts  to 
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carry  out.  Mr.  Briscoe,  the  plaintiff,  iipon  the  proof,  is  an 
inhabitant  of  the  Chickasaw  nation.  His  status  as  such  is  de- 
fined by  Bouvier,  (volume  i,  p.  709,)  where  he  says  :  ''An  in- 
habitant is  one  who  has  his  a9niicile  in  a  place."  Briscoe 
had  his  residence  at  Purcell,  in  the  Chickasaw  nation,  and  it 
was  his  legal  residence,  as  he  was  living  there  upon  a  permit. 
That  was  his  fixed  abode.  He  had  none  other.  Therefore  he 
was  an  inhabitant  by  authority  of  the  case  of /«  r^  Wrigley,  4 
Wend.  (N.  Y.),  603,  and  in  fact  by  all  the  authorities. 

To  give  this  court  jurisdiction,  the  right  to  claim  it  must 
grow  out  of  the  subject-matter.  It  must  be  a  suit  or  a  case 
arising  under  a  law  of  the  United  States.  When 
^^y^JH^  is  it  a  suit  arising  under  a  law  of  the  United  States  ? 
When  it  appears  that  some  title, .  right,  privi- 
lege, or  immunity  on  which  the  recovery  depends  will  be 
defeated  by  one  construction  of  a  law  of  the  u  nited  States, 
or  sustained  by  the  opposite  construction,  the  case  will  be 
one  arising  under  a  law  of  the  United  States,  and  one  of 
which  the  federal  courts  have  jurisdiction,  regardless  of  the 
citizenship  of  the  parties.  Cohens  v,  Virginia,  6  Wheat.  (U. 
S.),  264;  Osbom  V,  Bank  of  the  United  States,  9  Wheat.  (U. 
S.),  758;  Starin  v.  New  York,  115  U.  S.  257,  and  authorities 
there  cited  ;  Germania  Ins.  Co.  of  New  Orleans  z;.  Wisconsin, 
119  U.  S.  473,  15  Am.  &  Eng.  Corp.  Cas.  407. 

As  far  as  this  defendant  has  rights  in  the  Indian  country, 
it  is  equivalent  to  a  corporation  created  by  an  act  of  congress ; 
saUarttiBff  ^^»  ^^  ^^^  cauuot  be  said  to  be  true,  it  is  a  recog- 
under  Uwt  nition,  to  the  extent  provided  by  the  act  of  congress, 
ofUBited  of  a  corporation  in  existence,  having  been  created 
HutM.  under  the  laws  of  Kansas  ;  and  upon  this  corpora- 

tion, by  this  act  of  congress,  there  is  conferred  the  right  to 
build  and  run  its  road  through  the  Indian  country,  and  exer- 
cise all  the  ordinary  powers  incident  thereto.  Every  right 
defendant  has  in  the  Indian  country  it  obtained  from  the  act 
of  congress.  This,  by  the  doctrine  of  the  case  of  Osbom  v. 
Bank  of  the  United  States,  9  Wheat.  (U.  S.),  739,  raises  a  fed- 
eral question.  I  think  this  doctrine  is  abundantly  sustained 
by  the  Removal  Cases,  115  U.  S.  11,  20  Am.  &  Eng.  R.  Cas. 
324.  Mr.  Justice  Bradley,  in  these  cases,  said  :  '*  The  ex- 
haustive argument  of  Chief  Justice  Marshall,  in  the  case  of 
Osbom  V,  Bank  of  the  United  States,  9  Wheat.  (U.  S.),  738, 
*  *  *  renders  any  further  discussion  unnecessary  to  show 
that  a  suit  by  or  against  a  corporation  of  the  Unitea  States  is 
a  suit  arising  under  the  laws  of  the  United  States." 

The  case  is  one  arising  under  a  law  of  the  United  States, 
and  consequently  there  would  exist  a  federal  question.  If  a 
federal  question  exists  when  the  corporation  is  one  created  un- 
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der  the  laws  of  the  United  States,  when  a  corporation  already 
created  under  the  laws  of  a  state  is  permitted  by  an  act  ol 
congress  to  enter  a  country  over  which  the  United  States  has 
jurisdiction,  and  there  to  exercise  the  ordinany  powers  of  a 
railroad  corporation,  this  would  create  a  federal  question,  as 
well  as  in  the  other  case.  But  the  fact  that  a  federal  question 
exists  in  the  case  has  a  more  reasonable  foundation  than  this. 
Here  is  a  right  that  for  the  first  time  becomes  a  perfect  right 
by  its  receiving  a  legal  recognition  by  the  provision,  for  the 
first  time  of  a  remedy  by  this  act  of  congress.  Until  this  time 
it  was  a  remediless  right,  and,  practically,  was  therefore  no 
right,  as  a  ri^ht  without  a  remedy  is  practically  no  right. 
Here  a  remedy  was  for  the  first  time  given  by  a  law  of  the 
United  States,  and  thus  the  right,  as  having  an  existence,  was 
for  the  first  time  recognized  by  the  lawmaking  power,  and  pro- 
vision was  made  by  such  power  for  its  enforcement. .  This  gives 
the  plaintiff  a  right  or  privilege  which  arises  under  a  law  of 
the  United  States,  and  gives  him  the  right  to  come  into  the 
federal  court  to  enforce  the  right,  the  same  as  though  the  right 
itself  had  been  created  by  an  act  of  coneress,  Why  does  not 
jurisdiction  exist  in  a  court  of  the  United  States  as  well  where 
the  act  of  congress  for  the  first  time  gives  a  right  of  action 
as  when  it  creates  a  right?  In  either  case  it  is  the  existence 
of  a  claim  to  a  right  or  privilege  that  is  founded  upon  a  law 
of  congress.  In  either  case  it  is  a  case  arising  under  a  law 
of  the  United  States.  In  such  a  cas^  a  party  comes  into 
court  to  demand  something  conferred  on  him  by  a  law  of 
congress. 

The  proof  in  this  case  shows  that,  before  the  killing  of  the 
horses  of  Briscoe,  the  Southern  Kansas  Railroad  Company 
had  leased,  for  a  period  of  99  years,  its  road  to  the 
Atchison,  Topeka  &  Santa  Fe  Railro.ad  Company,  LUbiiityof 
a  corporation  created  under  the  laws  of  Kansas ;  itigUgeiie©. 
that  tne  management  of  the  said  Southern  Kansas 
Railroad,  and  the  running  of  the  same,  was  by  the  employes 
of  the  Atchison,  Topeka  &  Santa  Fe  Railroad  Company ;  that 
the  defendant  had  nothing  to  do  with  the  running  of^  trains 
or  the  management  of  the  road  in  the  Indian  country ;  that 
for  this  reason  the  defendant  is  not  liable  to  plaintiff.  If  the 
Southern  Kansas  Railroad  Company  had  the  proper  legal 
authority  to  execute  the  lease  made  by  it  to  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Company,  and  in  pursuance  of 
such  authority  it  had  made  the  lease,  and  turned  over  the 
control  and  management  of  the  road  to  the  lessee,  I  believe 
the  true  doctrine  is  that  it  would  not  be  liable  for  damag^es 
caused  by  the  torts  of  the  lessee.  An  authorized  lease,  with- 
out any  exemption  clause,  absolves  the  lessor  from  the  torts 
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of  the  lessee  resulting  from  the  negligent  operation  and 
handling  of  its  trains  and  the  genersu  management  of  the 
leased  road,  over  which  the  lessor  could  have  no  control 
Nugent  V.  Boston,  C.  &.  M.  R.  Co.,  6  Am.  St.  Rep.  151,  38 
Am.  &  Eng.  R.  Cas.  52.  A  railroad  company  whose  road  is 
operated  by  a  lessee  in  the  name  of  the  lessor  is  liable  to  third 

Eersons  for  the  lessee's  negligence,  unless  absolved  therefrom 
y  legislative  authority.  A  railroad  company  has  no  power 
to  lease  its  road  so  as  to  relieve  itself  from  liability  for  the 
non-performance  of  duties  devolving  upon  it,  in  the  absence 
of  legislative  authority,  expressly  given.  Ohio  &  M.  R.  Co.  v. 
Dunbar,  71  Am.  Dec.  291.  The  franchises  of  a  railroad  com- 
pany are  intended  to  be  exercised  for  the  public  good.  This 
IS  why  they  are  granted.  A  corporation  cannot  absolve  it- 
self from  the  performance  of  its  obligations  to  the  public  with- 
out the  consent  of  the  legislature,  expressly  given.  Singleton 
V,  Southwestern  R.  Co.,  48  Am.  Rep.  574;  21  Am.  &  Eng. 
R.  Cas.  226 ;  Illinois  Cent.  R.  Co.  v.  Barron,  5  Wall.  (U.  S.), 
90.  That  the  lessor  is  absolved  from  liability  by  legislative 
authority,  in  effect,  when  the  lease  is  authorized  by  law,  1 
believe  to  be  the  true  doctrine. 

It  is  claimed  by  defendant  that  it  had  authority  to  make 
the  lease ;  and  this  authority  is  derived  from  the  act  of  con- 
gress which  authorized  the  building  of  the  road 
iSlTelL?     through  the  Indian  nations  ;  and,  if  the  authority 
is  not  to  be  found  there,  that  it  existed  by  virtue  of 
the  authority  of  the  laws  of  Kansas,  under  which  it  held  its 
charter.     It  is  clear  to  my  mind  that  the  authority  to  lease  is 
not  ^iven  by  the  act  of  congress  of  July  4,  1884,  which  gave 
the  defendant  the  right  to  build  its  road  through  the  lands  of 
the  Indian  nations.     This  authority,  under  this  act,  is  claimed 
by  virtue  of  the  tenth  section  thereof.     This  section  declares 
that  "  the  said  Southern  Kansas  Railway  Company  shall  ac- 
cept this  ri^ht  of  way  upon  the  express  condition,  binding 
upon  itself,  its  successors  and  assigns,  that  they  wull  neither 
aid,  advise,  nor  assist  in  any  effort  tending  towards  the  chang- 
ing or  extinguishing  of  the  present  tenure  of  the  Indians  in 
their  land,  and  will  not  attempt  to  secure  from  the  Indian 
nations  any  further  grant  of  land,  or  its  occupancy,  than  is 
hereinbefore  provided.     This  is  the  only  part  of  the  act  that 
mentions  the  word  "  assigns.'*     There  is  no  express  power  to 
lease  the  road  in  the  act.    The  use  of  the  words  "  assigns " 
and  "  successors  "  in  the  tenth  section  of  the  act  does  not 
necessarily  imply  that  the  corporation  can  transfer  all  of  its 
property  and  franchises   to  another  corporation  by  lease. 
Oregon  R.  &.  Nav.  Co.  v.  Oregonian  R.  Co.,  130  U.  S.  i, 
39  Am.  &  Eng.  R.  Cas.  176.     Thomas  v.  West  Jersey  R.  Co., 
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loi  U.  S.  71 ;  Pennsylvania  R.  Co.  v,  St.  Louis,  A.  &  T.  H. 
R.  Co.,  118  U.  S.  290,  24  Am.  &  Eng.  R.  Cas.  58.  By  these 
authorities  the  principle  is  enunciated,  **  That,  unless  spe- 
cially authorized  by  its  charter,  or  aided  by  some  other  legis- 
lative action,  a  railroad  company  cannot,  by  lease  or  other 
contract,  turn  over  to  another  company  for  a  long  period  of 
time  its  road,  and  all  its  appurtenances,  the  use  of  its  fran- 
chises, and  the  exercise  of  its  powers ;  nor  can  any  other 
railroad  company,  without  similiar  authority,  make  a  contract 
to  secure  ana  operate  such  road,  franchises,  and  property  of 
the  first  corporation ;  and  that  Such  a  contract  is  not  among 
the  ordinary  powers  of  a  railroad  company,  and  it  is  not  to 
be  presumed  from  the  usual  grant  of  powers  in  a  railroad 
charter."  Under  this  rule  there  is  clearly  no  right  given  to 
the  Southern  Kansas  Railroad  Company  by  the  act  of  con- 
gress to  lease  its  road.  It  simply  recognized  the  existence  of 
this  company  as  a  Kansas  corporation,  and  gave  it  certain 
rights  in  the  Indian  country, — such  as  the  right  to  build  its 
road  through  such  country,  and  exercise  aU  the  ordinary 
powers  incident  to  the  ownership,  construction,  and  operation 
of  its  road. 

But  it  is  claimed. that  its  Kansas  charter  gives  it  the  right  to 
lease  its  road.  If  this  road  was  in  Kansas,  the  position  would 
be  well  taken.  The  power  to  lease  the  road  in  Kansas  would 
exist.  "A  state  cannot,  by  chartering  a  corporation,  confer  upon 
it  a  legal  right  to  act  within  the  jurisdiction  of  another  state." 
2  Mor.  Priv.  Corp.  §958.  It  is  a  fundamental  prin- 
ciple that  the  laws  of  a  state  can  have  no  bind-  ^^''^uu.'"' 
mg  loTC^  propria  vigore  outside  of  the  territorial 
limits  andjurisdiction  of  the  state  enacting  them.  Section 
959,  Id.  The  charter  of  this  road,  or  the  laws  of  Kansas  under 
which  it  exists,  does  not  give  it  the  right  to  exercise  its  pow- 
ers beyond  the  state  of  Kansas.  Its  powers  under  its  Kansas 
charter  cannot  be  exercised  in  the,  Indian  country  unless 
permitted  to  be  exercised  by  the  act  of  congress  ;  and  they 
can  be  exercised  only  to  the  extent  so  permitted.  In  the  case 
of  Runyan  v.  Coster  s  Lessee,  14  Pet.  (U.  S.)  122,  and  in  Bank 
of  Augusta  V.  Earle,  13  Pet.  (U.  S.),  519,  the  supreme  court  of 
the  United  States  said  :  "  Every  power  which  a  corporation 
exercises  in  another  state  depends  for  its  validity  upon  the 
laws  of  the  sovereignty  in  which  it  is  exercised."  It  was 
further  held,  in  the  above  cases,  that  a  corporation  can  make 
no  valid  contract  without  the  sanction,  express  or  implied, 
of  the  laws  of  such  sovereignty.  It  is  decided  in  Bank  of 
Augusta  V.  Earle,  13  Pet.  (U.  S.),  524,  that  courts  of  justice 
have  always  expounded  and  executed  contracts  according  to 
the  law  of^the  place  in  which  they  were  made,  provided  that 
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the  law  was  not  repugnant  to  the  laws  or  policy  of  their  own 
country.  The  court,  in  the  above  case,  held  the  rule  to  be 
•*  that,  by  the  comity  of  nations,  foreign  corporations  are  al- 
lowed  to  make  contracts  under  their  respective  limits  not 
contrary  to  the  known  policy  of  such  nations,  or  injurious  to 
their  interests.'*  This  gives  a  railroad  corporation  the  right 
to  exercise  all  its  ordinary  powers  growing  out  of  its  fran- 
chise, such  as  making  contracts  in  regard  to  the  transaction 
of  its  business,  as  was  the  case  in  Canada  Southern  R.  Co.  r. 
Gebhard,  109  U.  S.  527,  14  Am.  &  Eng.  R.  Cas.  581.  But 
when  it  undertakes  by  a  lease  of  its  road  to  get  rid  of  its  re- 
sponsibility or  liabilities  to  the  public,  which  it  assumed  when 
it  accepted  the  franchise,  it  would  be  exercising  an  extra- 
ordinary  power,  w^hich  may  be  greatly  prejudicial  to  the  pub- 
lic, and  therefore  is  contrary  to  the  known  policy  of  a  state, 
and  injurious  to  its  interests,  and  cannot  be  exercised  unless 
the  state,  by  express  authority  conferred,  authorizes  it  to  be 
done. 

The  execution  of  a  contract  of  lease  by  the  defendant  bv 
which  it  parted  with  its  franchise  for  three  generations  is 
not  among  its  ordinary  powers.  I  take  the  rule  to  be,  in 
this  country,  that  the  ordinary  powers  vested  by  the  law  of 
its  creation  may  be  exercised  anywhere  by  the  rule  of  com- 
ity. The  granting  of  this  franchise  in  the  Indian  country  by 
congress  was  the  granting  of  a  right  in  which  the  public  has 
a  large  interest.  Railroad  companies  being  public  corpo- 
rations so  far  as  to  be  subjected  to  control  by  legislation, 
they  can  do  no  act  which  would  amount  to  a  renunciation  of 
their  duty  to  the  public,  or  directly  and  necessarily  disable 
them  from  performing  it.  They  cannot,  therefore,  convey 
away  their  franchises  and  corporate  rights.  But  they  may 
**  contract  debts,  purchase  on  credit,  ancTmortgage  their  per- 
sonal property  not  affixed  to  the  road,  though  used  in  oper- 
ating it,"  as  these  would  be  but  the  exercise  of  their  ordi- 
nary powers.  I  Wat.  Corp.  589.  There  is  nothing  in  the 
act  of  congress  authorizing  the  defendant  to  build  its  road 
permitting  it  to  lease  it.  The  laws  of  Kansas  granting  the 
extraordinary  power  to  defendant  to  lease  its  road  cannot 
operate  beyond  the  sovereignty  of  Kansas.  Before  defend- 
ant could  lease  its  road  in  the  Indian  country  it  must 
have  the  consent  of  the  other  party  to  the  contract,-^thc 
United  States.  This  consent  must  be  expressly  given.  It 
might  be  given  by  the  act  of  congress  directly,  by  the  use 
of  appropriate  words  in  the  act,  or  by  the  adoption  of  the 
power  in  the  Kansas  charter;  but  it  has  done  neither,  a"d 
therefore,  as  far  as  the  public  is  concerned,  it  does  not  exist* 
I  am  not  deciding  what  these  two  companies  may  do  as  afiect- 
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in^  each  other,  but  simply,  as  far  as  the  public  is  concerned, 
this  act  of  leasing  is  an  unauthorized  lease.  This  being  so, 
the  defendant  company  is  liable  to  third  parties  for  damages 
occasioned  by  the  tortious  acts  of  the  lessee  of  defendant. 
The  motion  for  new  trial,  for  the  reasons  above  given,  must 
be  overruled ;  and  it  is  so  ordered. 


Staten  Island  Rapid  Transit  Co. 

V. 

Mayor,  Etc.,  of  the  City  of  New  York. 

{N€W  York  Court  of  AppealSy  January  14,  1890.) 

L«asa  of  Ferry — Percentage  of  Earnings. — The  lease  of  a  ferry  provided 
that  the  lessor  should  be  entitled  to  a  percentage  of  the  gross  receipts. 
The  only  provision  as  to  the  rate  of  fare  was  that  it  should  not  be  less  than 
five  cents.  The  lessee  also  owned  a  railroad  which  connected  with  the 
ferry.  The  same  charge  was  made  for  transporting  persons  who  simply 
desired  to  cross  the  ferry  as  for  transporting  those  who  also  travelled  by 
the  railroad.  Held  that  the  lessor  was  not  entitled  to  a  percenuge  of  the 
whole  fare  charged  for  transportation  over  both  the  ferry  and  the  railroad, 
but  only  to  a  percentage  upon  such  sum  as  fairly  represented  the  propor- 
tionate earnings  of  the  ferry. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
Department. 

Action  by  the  Staten  Island  Rapid  Transit  Co.  against  the 
Mayor,  Aldermen  and  Commonalty  of  the  City  of  New  York, 
to  construe  the  lease  of  the  Staten  Island  ferry.  The  general 
term  affirmed  the  judgment  of  the  special  term,  (see  2  N.  Y. 
Supp.  680;  5  N.  Y.  Supp.  575,)  and  tne  defendant  appeals. 

D.  J.  Dean  for  appellant. 

W.  IV.  MacFarland  for  respondent. 

Finch,  J. — Under  both  leases  of  the  ferries  the  lessees  were 
only  bound  to  run  their  boats  to  Staten  Island.  They  were 
free  to  choose  their  port  of  arrival  and  departure, 
and  were  at  liberty  to  have  but  one.  They  chose  JSTIffll^. 
to  have  but  one,  and  selected  St.  George  as  that 
one,  it  being  the  nearest  point  to  New  York.  The  passengers 
landed  there  who  desired  to  go  further  were  carried  there  by 
rail  to  points  on  the  north  and  east  shore.     The  lessees  of  the 
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ferry  were  also  the  owners  of  the  railroad.  That  ownership 
was  theirs  absolutely,  and  the  lines  owed  no  tribute  to  the 
city  of  New  York.  If,  under  the  old  system,  the  boats  coasted 
both  shores,  no  law  prevented  a  change,  and  the  leases  im- 
posed no  objection  beyond  a  ferry  to  the  island.  The  lessees 
were  bound  to  pay  certain  percentages  on  the  gross  ferry  re- 
ceipts. They  were  not  bound  to  pay  upon  the  railroad  receipts. 
Where  one  sum  was  paid  for  one  passenger  over  the  ferry 
and  over  the  railroad,  that  did  not  make  the  whole  of  such 
sum  ferry  receipts.  The  ferry  owned  part,  and  the  railroad 
part ;  and  the  only  question  possible  would  be  one  of  equi- 
table division  and  distribution.  The  lessees  made  such  distri- 
bution. So  far  as  we  can  see,  it  was  a  fair  division  of  the 
total  charge  between  the  ferry  on  the  one  hand  and  the  rail- 
road on  the  other.  The  city  had  full  knowledge  of  it.  By 
its  commissioners  of  accounts  it  investigated  the  books  of  the 
lessees,  ascertained  the  division  made,  assented  to  the  basis 
adopted,  and  thereafter  accepted  the  percentages  founded 
upon  that  division.  But  all  tnis  time  the  city,  it  seems,  was 
asleep,  and  at  last  woke  up.  Its  officers  knew  that  the  lessees 
charged  10  cents  for  every  passenger  carried  to  St.  George, 
and  10  cents  to  his  destination  for  every  passenger  who  crossed 
the  ferry  and  went  on  over  the  Rapid  Transit  Lines,  and  in- 
sisted that  the  latter  10  cents  was  like  the  former — all  ferriage 
and  gross  receipts  of  the  water  route.  For  the  purpose  of 
tribute  to  the  city  the  railroad  had  no  fares,  but  ran  for  noth- 
ing. The  argument  may  be  formulated  thus:  The  lessees 
charge  a  passenger  to  St.  George  10  cents.  That,  therefore, 
is  the  rate  of  ferriage.  If  they  take  another  passenger  to  St. 
George,  and  then  beyond  on  the  railroad,  also  for  10  cents, 
the  ferriage  remains  the  same,  and  the  railroad  fare  is  nothing. 
The  argument  assumes  that  the  lessees  carry  both  passengers 
across  the  water  for  the  same  price.  They  do  not.  The  rail- 
road fare,  by  itself,  is  5  cents,  or  just  halt  of  the  whole  sum 
paid.  In  other  words,  the  passenger  who  stops  at  the  shore 
pays  10  cents  for  his  ferry  passage,  but  he  who  goes  inland 
over  the  railroad  pay%  5  cents  for  his  ferry  passage  and  5  more 
for  the  railroad  fare.  To  such  passengers  the  ferriage  is  re- 
duced one-half.  The  leases  permit  it.  One  of  them  fixes  no 
minimum  rate  of  ferriage,  and  the  other  makes  it  5  cents. 
Below  that  the  lessees  have  not  gone.  They  have  a  right  to 
carry  passengers  for  5  cents  across  the  water,  and  they  do 
carry  one  class  of  them  for  that,  because  they  pay  as  much 
more  to  the  railroad.  The  trouble  is,  and  is  only,  that  they 
charge  other  passengers,  who  stop  at  St.  George,  10  cents. 
The  corporation  counsel  concedes  that  the  lessees  might 
charge  all  passengers  alike  5  cents  ferriage,  and,  if  it  did  that, 
the  city  could  not  and  would  not  complain. 
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The  objection,  then,  is,  at  bottom,  that  the  lessees  discrim- 
inate between  their  passengers,  and  charge  one  man  twice 
as  much  as  another.  Is  it  the  business  of  the  cit}',  as  lessor, 
to  redress  that  wrong,  if  it  be  one  ?  Is  it  the  general  guardian 
of  all  the  common  carriers  within  its  limits  ?  If  the  discrimi- 
nation is  wrong,  it  is  a  public  wrong,  and  not  at  all  one  to  the 
city,  in  its  character  of  lessor.  Its  complaint  in  that  char- 
acter strikes  me  as  at  least  odd.  It  is  that,  instead  of  charg- 
ing 5  cents  ferriage  for  every  passenger,  and  so  reducing  the 
basis  of  the  city's  revenue,  it  obstinately  persists  in  charging 
some  passengers  10  cents,  and  so  increases  the  city*s  revenue 
from  the  ferriage.  Passing  by  the  moral  attitude  of  such  a 
claim,  its  business  attitude,  as  between  lessor  and  lessee,  is  in- 
defensible. If  there  is  discrimination,  the  city  gets  the  bene- 
fit of  it,  and  cannot  question  what  does  not  harm  it,  and  what 
its  contract  permits.  So  far  as  lessor  and  lessee  are  concerned, 
the  only  question  is  what  have  been  in  truth  and  in  fact  the 
actual  terry  receipts,  not  what  they  ought  to  have  been  or 
might  have  been ;  and  so  whether  the  ferry  fare  to  railroad 
passengers  has  been  actually  reduced  to  5  cents,  or  kept,  as 
to  those  passengers,  at  10  cents,  the  Rapid  Transit  fare  being 
nothing.  The  situation  itself,  and  the  acts  of  the  parties  in 
respect  to  it,  are  sufficient  to  settle  that  question  as  it  was 
settled  by  the  courts  below.  The  city's  contention,  if  success- 
ful, would  necessarily  end  in  one  of  three  things :  Either  all 
ferriage  would  drop  to  5  cents,  so  as  to  leave  5  more  for  the 
Transit  Line,  in  which  case  the  gross  receipts,  and  so  the  city's 
percentage,  would  be  reduced  ;  or  the  price  to  railroad  pas- 
sengers w^ould  go  to  15  cents,  because  the  ferriage  alone  must 
be  10,  and  the  railroad  could  not  run  for  Jess  than  5,  in  which 
case  the  public  welfare,  for  which  the  city  pleads,  would 
suffer;  or  the  lessees  would  be  obliged  to  pay  to  the  city  a 
percentage  upon  their  railroad  as  well  as  their  ferry  earnings, 
which  would  be  clearly  unjust.  We  think  the  parties  them- 
selves settled  the  matter  upon  a  fair  basis,  and  adopted  a  just 
construction.  The  judgment  should  be  affirmed,  with  costs. 
All  concur. 

40  A.  &  E.  R.  Gas.— 39 
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Pou 


V. 


Covington  &  Macon  R.  Co. 

(Georgia  Supreme  Court,  January,  24,  1890.) 

Mechanic'sLien— Notice  to  Owner— Service  on  Agent.— Under  the  Geor- 
gia Act  of  1873  (Ga.  Acts,  1873,  P-  44)  which  provides  that  mechanics' liens 
shall  attach  upon  the  real  estate  improved  **as  against  such  true  owner. 
upon  written  notice  given  to  him."  notice  to  the  agent  of  a  railroad  com- 
pany whose  principal  place  of  business  is  not  within  the  county  w^here  the 
agent  resided  at  the  time  the  notice  was  served,  is  not  notice  to  the 
"owner  "  w^ithin  the  meaning  of  the  statute. 

Error  from  Superior  Court,  Morgan  County. 
Foster  &  Butler  for  plaintiff  in  error. 
W,  S.  McHenry  for  defendant  in  error. 

Blandford,  J.— Mrs.  Pou,  the  plaintiff  in  error,  furnished 
materials  to  a  contractor  of  the  defendant  in  error  for  the 
CMe  rtttwi.  erection  of  a  certain  building  upon  a  lot  belonging 
to  the  defendant  in  error  in  the  town  of  Madison. 
She  recorded  her  lien  against  the  contractor,  and  served  a 
notice  thereof  upon  a  certain  person  who  is  alleged  to  have 
been  the  agent  in  Madison  of  the  defendant  in  error.  After- 
wards she  brought  her  action  against  the  defendant  in  error 
and  the  contractor  to  recover  the  value  of  the  materials  thus 
furnished  to  the  contractor,  and  to  enforce  her  lien  against 
the  premises  of  defendant  thus  improved  by  the  materials 
furnished  to  the  contractor.  The  declarationVas  demurred 
to  by  the  defendant  in  error  on  the  ground  that  proper  notice 
had  not  been  given  to  it  by  the  plaintiff  in  error,  tiie  notice 
having  been  served  merely  upon  an  agent,  or  a  person  called 
an  "  agent,"  of  the  defendant  in  error.  The  court  sustained 
the  demurrer  and  dismissed  the  action  as  to  defendant  in 
error. 

The  act  of  1873,  (Acts  1873,  p.  44,)  as  embraced  in  the  code, 

sutuu.  §  ^979»  provides  that  ''  all  mechanics  of  every  sort, 

who  have  taken  no  personal  security  therefor,  shall, 

for  work  done  and  material  furnished  in  building,  repairing, 
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or  improving  any  real  estate  of  their  employers ;  all  con- 
tractors, material  men,  and  persons  furnishing  material  for 
the  improvement  of  real  estate  ;  all  contractors  for  building 
factories,  furnishing  material  for  the  same,  or  furnishing  ma- 
chinery for  the  same ;  and  all  machinists  and  manufacturers 
of  machinery,  including  corporatiens  engaged  in  such  busi- 
ness, who  may  furnish  or  put  up  in  any  county  of  this  state 
any  steam-mill  or  other  machinery,  or  who  may  repair  the 
same  ;  and  all  contractors  to  build  railroads,— shall  each  have 
a  special  lien  on  such  real  estate,  factories,  and  railroads. 
When  work  done  or  material  furnished  for  the  improvement 
of  real  estate  is  done  or  may  be  furnished  upon  the  employ- 
ment of  a  contractor,  or  some  other  persom  than  the  owner, 
then,  and  in  that  case,  the  lien  given  by  this  section  shall  at- 
tach  upon  the  real  estate  improved,  as  against  such  true 
owner,  upon  written  notice  given  to  him,  stating  the  amount 
claimed,  oefore  he  settles  with  or  pays  such  contractor  or 
employer,  and,  when  he  has  settled  or  paid  in  part  only,  for' 
the  balance  still  unpaid  at  the  time  of  such  notice." 

Under  this  section  of  the  Code,  before  any  lien  can  attach 
upon  real  estate  for  material  furnished  a  contractor  for  the 
improvement  thereof,  written  notice  must  be  given 
to  the  true  owner.     In  this  case  notice  was  given        !!!!^!!** 

i  J    A       xi_  T  ^  •  owner. 

to  an  agent,  and  to  the  owner.  In  our  opmion, 
this  was  not  the  notice  contemplated  by  the  statute ;  and  it 
seems  to  us  that  it  would  make  no  difference  where  the  owner 
resided  at  the  time.  Where  it  is  sought  to  make  the  owner's 
property  liable  for  the  debt  of  another  person,  the  notice 
must  be  given  to  the  owner ;  and  the  owner  in  this  case  was 
a  corporation,  whose  principal  place  of  business  was  not  in 
the  county  where  the  agent  resided  at  the  time  the  notice 
was  served,  but  was  in  another  county  of  the  state.  The 
notice  required  by  the  statute  not  having  been  given,  the 
court  below  was  right  in  dismissing  the  action.  Judgment 
affirmed. 

Meehanlct'  L{«n— Suffici«ney  of  Notie«i— See  note,  24  Am.  &  £ng.  R. 
Oas.  339 ;  22/d.6o\  20  Id,  505, 
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Chicago  &  Alton  R.  Co. 

(New  York  Court  of  Appeals,  October  8,  1889.) 

Foreign  Corporation— Property  Within  State — Service  of  Process. — Where 
the  plaintiff's  affidavits  in  an  action  against  a  foreign  corporation  alleged 
generally  that  the  defendant  has  property  within  the  state,  and  specifically 
pointed  out  office  furniture,  tickets  and  other  articles  in  the  defendant's 
office,  and  cars  for  transportation,  they  are  sufficient  to  establish  the  fact 
that  the  defendant  has  property  within  the  state  within  the  meaning  of  the 
provision  of  the  Code  of  Civil  Procedure  relative  to  service  of  process  on 
foreign  corf)orations. 

Same — "Managing  Agent" — General  Passenger  Agent* — A  "managing 
agent  "  of  a  corporation  within  the  state,  within  the  meaning  of  the  provi- 
sion of  the  New  York  Code  of  Civil  Procedure  relative  to  service  of  pro- 
cess on  foreign  corporations,  is  a  person  designated  by  the  company  as  a 
general  agent  although  his  agency  may  be  confined  to  one  particular  de- 
partment or  branch  of  its  business,  — e.  g.,  a  general  jjassenger  agent,— 
and  is  not  a  person  who  controls  the  general  and  practical  operation  and 
business  of  the  railroad. 

Appeal  from  General  Term  of  the  Supreme  Court,  First 
Department. 

Z.  A,  Gould  for  appellant. 
Henry  Schmitt  for  respondent, 

Danforth,  J. — The  plaintiff's  cause  of  action  arose  in  the 
state  of  Missouri.  The  defendant  is  a  forcig^n  incorporation, 
Facts  '^"^  there  has  been  no  designation  by  it  of  any  per- 

son upon  whom  service  of  process  may  be  made  in 
the  state  of  New  York.  One  Charles  Oberg  is  described  in 
the  defendant's  circulars  and  time-tables,  and  in  its  list  of 
"  officers  and  agents/*  as  its  **  general  agent,  passenger  de- 
partment, 261  Broadway,  New  York;"  and  of  himselT  says  he 
has  charge  **of  the  correspondence  and  business  matters  re- 
lating to  carriage  of  passengers,  but  has  nothing  to  do  with 
the  freight  department."  The  place  described  as  *'  261 
Broadway"  is  on  a  street  corner.  It  has  windows  on  Broad- 
way and  others  on  Warren  street-  They  are  inscribed  'Chi- 
cago &  Alton  Railroad  ;"  **  Freight  and  Passenger  Agency, 
Chicago  &  Alton  Railroad;"  "Chicago  &  Alton  Railroad 
Office."     These  signs  are  several  times  repeated,  and  plainly 


:^^ 
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indicate  that  the  office  is  a  general  office  for  the  transaction 
of  general  railroad  business  in  connection  with  the  defend- 
ant s  road ;  the  carriage  of  passengers  and  freight  constitut- 
ing its  entire  business.  The  summons  and  complaint  in  this 
action  were  served  on  Oberg.  The  defendant  moved  to  set 
aside  the  service  of  the  summons  and  complaint  "  upon  the 
ground  that  the  person  to 'whom  the  same  was  delivered  was 
not  a  person  upon  whom  any  service  is  authorized  by  stat- 
ute.*' The  court  at  special  term  held  the  service  to  have 
been  well  made,  and  upon  the  proper  person  :  saying  "  Oberg 
was  a  managing  agent,  within  the  meaning  of  that  term  as 
used  in  the  Code  ;**  but  granted  the  motion  for  the  reason 
that  "it  is  not  shown  that  the  defendant  now  has,  or  at  the 
time  of  the  service  had,  any  property  within  the  state." 
Upon  appeal,  the  general  term  reversed  the  ofder  of  the 
special  term,  and  denied  the  motion  ;  the  learned  court  con- 
sidering both  questions.  5  N.  Y.  Supp.  493.  It  will  be  seen, 
therefore,  that  both  courts  agree  that  Oberg  was,  at  the  time 
of  service,  a  managing  agent  of  the  corporation ;  the  gen- 
eral term  holding,  also,  that  the  corporation  was  shown  to 
have  property  within  the  state. 

The  Code  (section  432)  provides  "  that  personal  service  of 
the  summons  upon  a  defendant,  being  a  for^eign  corporation, 
must  be  made  by  delivering  a  copy  thereoi  '  (i) 
"  to  the  president,  treasurer'  or  secretary  ;   or,  if  sutnte    pro. 
the  corporation  lacks  either  of  those  officers,  to  iliJJJfeoVpro- 
the  officer  performing  corresponding  functions  un-  c«m. 
der  another  name."  (2)  To  a  person  designated  for 
the  purpose,  in  the  manner  therein  prescribed.    (3)    If  there 
is  no  such  person  as  those  named  in   the  preceding  subdivi- 
sions within  the  state,  "and  the  corporation  has  property 
within  the  state,  or  the  cause  of  action  arose  therein,  to  the 
cashier,  or  director,  or  a  managing  agent  of  the  corporation 
within  the  state." 

It  being  conceded  that  the   cause  of  action  did  not  arise 
in  this  state,  we  are  to  inquire  whether,  firsts  the  corpora- 
tion has  property  within  this  state.     As  to  that, 
there  are  positive  averments  in  the  plaintiff's  pa-  !^iiJJ][*  ^ite. 
pers,  both  general  and  specific, — general,  that  it 
has  property  within  the  state,  and  specific,  pointing  out  office 
furniture,  tickets,  and  other  articles  in  its  office,  and  cars  for 
transportation.     Second^  whether  Oberg,  within  the  meaning 
of  the  Code,  supra,  was  a  managing  agent.     The  defendant, 
like  other  railroad  corporations,  necessarily  has  not 
only  directors,  a  treasurer,  and  secretary,  but  other  mmt^ 

officers  and  agents.     By  these  persons,  or,  under 
their  direction,  by  others,  the  business  of  the  company  is  con- 
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ducted.  From  the  very  nature  of  a  body  corporate,  ser\'ice 
of  process  cannot  be  personal ;  and  at  common  law  it  was 
made  by  serving  it  on  a  proper  officer,  so  it  might  come  to 
the  knowledge  of  the  company,  and  then  proceeding  by  dis- 
tress. I  Tidd,  Pr.  121.  Under  the  statute,  supra,  the  same 
object  was  in  view;  and  where  the  corporation  has  an  office 
in  this  state,  where  asubstantial  portion  of  its  business  is  trans- 
acted by  a  person  designated  by  itself  as  a  general  agent, 
although  followed  by  words  indicating  some  one  depart- 
ment, it  may  safely  be  assumed  that  the  object  of  the  statute 
will  be  accomphsned.  It,  of  course,  intends  a  "  managing 
agent "  in  this  state ;  and,  where  a  corporation  created  by 
the  laws  of  any  other  state  does  business  in  this  state,  the 
person  who,  as  its  agent,  does  that  business,  should  be  con- 
sidered its  managing  agent;  and  more  especially  should 
that  be  so  where  the  foreign  corporation  has  an  office  or 
place  of  business  in  this  state^  and  when  that  ofl&ce  is  in  charge 
of  that  person,  and  he  there  acts  for  the  corporation.  He  is 
there  doing  business  for  it,  and  so  manages  its  business. 
Such  person  is,  in  every  sense  of  the  words  used  in  the  stat- 
ute, **  a  managing  agent.'*  Corporations  of  this  description 
have  become  very  numerous.  1  hey  carry  on  an  extensive 
business  in  this  state.  They  may  sue  in  our  courts,  and  may 
be  reouired  to  answer  as  aefendants  in  the  same  tribunals ; 
and,  it  they  have  notice  to  do  so  in  the  simple  and  summary 
manner  prescribed  by  statute,  the  ends  of  justice  will  be  at- 
tained. It  was  the  duty  of  Oberg,  the  person  served,  to  send 
the  papers  he  received  to  his  principal :  and  it  was  his  de- 
clared intention  to  do  so.  It  was  in  fact  done,  and  the  de- 
fendant appears,  not  to  answer  to  the  suit,  but  to  complain 
of  the  insufficiency  of  service.  We  think  the  objection  un- 
availing. The  order  in  this  case  is  not  onl^  directly  sus- 
tained  by  the  case  of  Palmer  v.  Pennsylvania  Co.,  35  Hun  (N. 
Y.)»  369,  but  is  within  the  principle  on  which  Hiller  v.  Bur- 
lington &  M.  R.  R.  Co.,  70  N.  Y.  224,  and  Pope  v.  Terre 
Haute  Car  &  Mfg.  Co.,  87  N.  Y.  137,  were  decided.  So  far 
as  the  cases  cited  by  the  appellant  hold  a  contrary  doctrine, 
they  cannot  be  approved.  10  limit  service  by  requiring  the 
person  served,  in  case  of  an  action  against  a  railroad  corpor- 
ation,  to  be  one  who  controls  **  the  general  and  practical  op- 
erations and  business  of  running  its  road,]'  would  so  restrict 
the  meaning  of  the  statute  as  to  render  it  useless.  Such  an 
agent  would  naturally  find  his  occupation  and  engagement 
in  the  state  where  the  road  was  domiciled  or  operated;  and, 
if  his  incidental  presence  in  this  state  subjected  him  to  pro. 
cess  as  representing  the  corporation,  it  cannot  be  supposed 
that  the  legislature  intended  to  confine  the  remedy  to  him 
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alone.     The  order  appealed  from  should  be  affirmed,  with 
costs.     All  concur. 

Service  of  Process — Gonstltutional  Law. — The  power  of  the  legislature  to 
authorize  suits  against  a  foreign  corporation  is  not  confined  merely  to  ac- 
tions in  rem.  It  may  also  provide  for  the  institution  of  actions  in  personam 
without  violating  any  constitution  or  fundamental  principle.  Barnett  v, 
Chicago  &  L.  H.  R.  Co.,  6  Thomp.  &  C.  (N.  Y.),  359. 

The  method  of  service  upon  a  railroad  corporation  is  simply  part  of  the 
procedure,  and  a  statute  which  prescribes  a  mode  of  service  of  judicial  pro- 
cess different  from  that  provided  in  the  charter  of  a  corpx^ration,  is  not  void 
because  it  impairs  the  obligation  of  a  contract.  Cairo  &  F.  R.  Co.  v,  Hecht, 
95  U.  S.  i68 ;  New  Albany  &  S.  R.  Co  v.  McNamara,  1 1  Ind.  543. 

Same — Mandatory  and  Exclusive  Provisions. — In  some  cases  it  has  been 
held  that  the  method  prescribed  by  statute  for  the  service  of  process  is  ex- 
clusive of  any  other  method  of  service.  See  Cosgrove  v.  Tebo  &  N.  R.  Co., 
54  Mo.  495  ;  Union  Pac.  R.  Co.  v.  Pillsbi*ry,  29  Kan.  652  ;  North  v.  Cleve- 
land &  M.  R.  Co.,  10  Ohio  St.  548.  And  this  is  especially  the  case  in  the 
case  of  foreign  corporations.  See  Hartford  Fire  Ins.  Co.  v.  Owen,  30 
Mich.  441 ;  Congar  v.  Galena  &  C.  U.  R.  Co.,  17  Wis.  477.  .  Accordingly, 
it  was  held  in  American  Express  Co.  v,  Conant,  45  Mich.  642,  that  where 
the  statute  which  prescribed  the  mode  of  service  upon  foreign  corpora- 
tions, only  authorized  service  upon  some  one  authorized  by  power  of  attor- 
ney to  receive  it,  proof  of  service  upon  the  "  agent "  of  a  foreign  corporation, 
was  insufficient.  Where  the  statute  relative  to  the  condemnation  of  lands 
provided  that  service  of  notice  might  be  made  upon  "the  president,  sec- 
retary, or  any  director  or  trustee  "  of  the  corporation,  it  was  held  that  the 
method  prescribed  was  exclusive,  and  that  service  "  upon  any  acting  ticket 
or  freight  agent "  under  another  statute  was  insufficient.  St.  Paul  &  N.  P.  R. 
Co.  V,  Minnesota,  St.  C.  &  W.  R.  Co,  (Minn.),  28  Am.  &  Eng.  R.  Cas.  255. 
But  in  State  v,  Hannibal  &  St.  J.  R.  Co.,  51  Mo.  532,  it  was  held  that  al- 
though a  statute  provided  that  in  actions  for  failure  to  ring  a  bell  or  sound 
a  whistle  before  reaching  a  crossing,  service  might  be  made  on  a  director 
of  the  company,  the  direction  of  the  statute  was  permissive,  and  was  not 
mandatory  or  exclusive,  and  that  service  on  a  station  agent  of  the  company 
was  sufficient.  And  in  Jeffersonville,  M.&  I.  R.  Co.  k/.  Dunlap,  29  Ind.  420, 
the  court  held  that  the  provisions  of  the  Indiana  Act  of  1863,  that  the 
summons  in  actions  against  railroads  for  the  killing  of  stock  nyght  be 
served  upon  a  conductor,  were  not  exclusive,  and  that  service  might  be 
made  upon  any  agent  of  the  corporation  as  authorized  by  the  act  of  1853. 

When  by  statute  it  is  provided  that  if  the  suit  be  against  a  corjxjration, 
process  may  be  served  by  delivering  a  copy  of  the  summons  "  to  the  presi- 
dent or  other  head  of  the  corporation,  secretary,  cashier,  treasurer  and  di- 
rector, or  managing  agent  thereof,"  such  statute  supersedes  the  common 
law  method  of  compelling  corporations  to  appear  in  court,  and  the  proper 
mode  of  bringing  into  court  a  railroad  corporation  charged  with  a  criminal 
offense,  is  by  service  of  a  copy  of  the  summons  upon  one  of  its  officers  or 
agents.  State  z/.  Western  North  Carolina  R.  Co.  (N.  Car.),  22  Am.  &  Eng. 
R.  Cas.  58 ;  Railroad  Co.  v.  State,  32  N.  H.  21 5.  But  compare  State  v,  Ohio 
&  M.  R.  Co.,  23  Ind.  362. 

Same— Implied  Repeal  of  Statute. — A  statute  which  provides  that  process 
issued  by  a  justice  of  the  peace  may  be  served  upon  a  corporation  by  leav- 
ing a  copy  thereof  with  the  president,  cashier  or  secretary,  or  other  prin- 
cipal officer  of  such  company,  does  not  repeal  a  statute  providing  for  service 
upon  railroad  corporations  which  enacts  that  service  may  be  made  upon 
any  conductor  of  a  freight  or  passenger  train.  Fowler  v,  Detroit  &  M.  R. 
Co.,  7  Mich.  79. 
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Same — Service  upon  Officers  De  Facto. — In  Berrian  v.  Methodist  Soc.  in 
New  Yorlc,  4  Abb.  Pr.  (N.  Y.)»  424,  it  was  held  that  the  service  of  process 
upon  the  officers  of  a  corporation  must  be  upon  the  officers  cU facto,  or 
those  who  were  in  possession  of  the  offices  under  a  claim  of  right,  and  not 
merely  upon  certain  persons  claiming  to  be  officers  dejure.  The  jx>sses- 
sion  of  the  office  was  deemed  to  be  essential  to  the  validity  of  the  sen  ice 
of  process. 

Same— Rule  of  Conttruction. — It  would  appear  that  statutes  relative  to 
the  service  of  process  on  corporations  are  remedial,  and  should  be  liberally 
construed.     Peoria  Ins.  Co.  v.  Warner,  28  111.  429. 

Same— When  No  Statutory  Provision  Exists. — In  the  absence  of  any  stat- 
utory mode  of  service  of  notice  upon  a  corporation,  when  service  can  not 
be  had  upon  the  chief  officer  or  managing  agent,  service  upon  any  officer 
whose  official  relation  to  the  governing  body  or  managing  or  chief  clerk, 
would  make  it  his  duty  to  communicate  the  notice,  is  sufficient,  and  the 
secretary'  is  such  an  officer.  Heltzell  v.  Chicago  &  A.  R.  Co.  (Mo.),  16  Am. 
&  Eng.  K.  Cas.  619.  So  too,  it  ha»  been  held  that  personal  ser\'ice  upon  the 
managing  agent  of  a  corporation  is  personal  service  upon  the  corporation. 
New  York  &  E.  R.  Co.  v.  Purdy,  18  Barb.  (N.  Y.),  574. 

In  State  v.  Pennsylvania  R.  Co.,  42  N.  J.  L.  490,  it  was  held  that  manda- 
mus directed  to  a  foreign  corporation  engaged  in  business  in  New  jersey 
might  be  lawfully  served  upon  any  officer  of  the  company  in  New  Jersey 
upon  whom  lawful  service  could  have  been  made,  according  to  the  ancient 
common  law,  if  the  corporation  were  domestic.  And  in  Glaize  %f.  South 
Carolina  R.  Co.,  1  Strobh.  (S.  Car.),  70,  the  court  declared  that  the  \ocd\ 
residence  of  a  corporation  is  not  confined  to  the  locality  of  its  principal 
office  or  place  of  business,  but  extends  to  the  territorial  limits  of  the  juris- 
diction which  granted  its  charter,  and  such  corporation  may  be  made  a 
party  to  a  suit  by  ser\'ice  of  a  writ  on  its  president  in  any  district  where  the 
plaintiti  resides,  or  the  cause  of  action  accrues,  and  its  presence  may  be 
enforced,  when  neccssar)%  by  a  distringas  on  its  property  in  such  district. 

Sanne — Resignation  of  Office  to  Prevent  Service. — An  officer  of  a  corpor- 
ation is  not  bound  to  retain  his  office  for  the  purpose  of  enabling  process 
to  be  ser\'ed  upon  him,  and  a  resignation  to  prevent  service  is  valid.  Ervin 
V.  Oregon  Steam  Nav.  Co.,  22  Hun  (N.  Y.),  598.  See  also  Amy  v.  City  of 
Watertown  (U.  S.),  24  Am.  &  Eng.  Corp.  Cas.  395. 

Same— Application  of  Statutes  to  Foreign  Corporations. — When  there  are 
no  special  provisions  relative  to  the  service  of  process  upon  foreign  corpor- 
ations, such  corporations  are  within  the  operation  of  a  general  statute  pro- 
viding for  service  upon  corporate  agents.  Hannibal  &  St.  J.  R.  Co.  v. 
Crane.  102  111.  249;  Midland  Pac.  R.Co.7^  McDermid,  91  111.  170;  Mineral 
Point  R.  Co.  V,  Keep,  22  111.  9 ;  Chicago,  B.  &Q.  R.  Co.  v.  Manning  (Neb.). 
35  Am.  &  Eng.  R.  Cas.  618. 

Same — Place  Where  Cause  of  Action  Arises. — In  some  instances,  the  stat- 
utes relative  to  the  service  of  process  upon  foreign  corporations  have  heen 
construed  to  authorize  service  upon  an  agent  of  the  corporation  within  the 
jurisdiction  only  when  the  cause  of  action  was  transitory  and  not  local- 
Hughart  v.  Bedford  &  B.  R.  Co.,  2  Pearson  (Pa.),  116.  Thus  in  Grover?'. 
American  Express  Co.,  1 1  Fed.  Rep.  386,  and  Central  R.  &  B.  Co.  v,  Carr 
(Ala.),  23  Am.  &  Eng.  R.  Cas.  487,  it  was  held  that  the  statutes  authoriz- 
ing the  service  of  process  upon  foreign  corporations,  did  not  apply  to  causes 
of  action  which  arose  outside  of  the  respective  states.  In  some  instances, 
the  statute  only  authorizes  service  upon  domestic  corporations  when  tne 
cause  of  action  arises  w^ithin  the  jurisdiction.  See  Lung  Chung  v,  N^^' 
ern  Pac.  R.  Co.  (C.  C),  16  Am.  &  Eng.  R.  Cas.  548.  . 

Same— Federal  Courts— When  Corporations  Are  "  Found  "  Within  Dt^."^ 
— It  has  been  held,  that  where  foreign  corporations  engage  in  business  *^ 
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state  whose  law  provides  that  they  may  be  summoned  by  process  served 
upon  an  accent  in  charge  of  its  business,  they  are  "  found  in  the  district  in 
which  such  agent  is  doin^  business  within  the  meaning  of  the  Act  of  Con- 
gress relative  to  the  jurisdiction  of  the  federal  courts.  See  Block  v, 
Atchison.  T.  &  S.  F.  R.  Co.,  21  Fed.  Rep.  529 ;  McCoy  ^'.  Cincinnati,  I.,  St.  L. 
&  C.  R.  Co..  13  Fed.  Rep.  3  ;  Brownell  v.  Troy  &  B.  R.  Co.,  3  Fed.  Rep.  761. 

Same — Pretident  and  Vice-President. — Service  of  process  upon  the  pres- 
ident of  a  corporation  is  a  sufficient  service.  Galveston  &  R.  R.  Co.  v. 
Shepherd,  21  Tex.  274.  See  also  Branham  v.  Fort  Wayne  &  S.  R.  Co.,  7 
Ind.  524.  And  in  Atlanta  &  P.  Tele.  Co.  v.  Baltimore  &  O.  R.  Co.,  46 
N.  Y.  Super.  Ct.  377,  it  was  held  that  personal  service  on  the  president  of 
a  foreign  corporation  in  New  York  city  was  sufficient  to  give  jurisdiction 
without  an  attachment  of  its  property,  and  that  it  was  not  necessary  in 
such  case  that  the  corporation  should  have  property  in  the  state,  or  that 
the  cause  of  action  should  have  arisen  therein. 

The  vice-president  and  general  superintendent  of  a  railroad  company  are 
"  agents  "  of  the  corporation  within  the  meaning  and  intent  of  a  statute 
providing  for  service  upon  the  agents  of  corporations,  whether  domestic  or 
foreign.     Norfolk  &  VV.  R.  Co.  v.  Cottrell  (Va.).  31  Am.  &  Eng.  R.  Cas.  235. 

Same— Directors. — In  Curtis  v.  Avon,  G.  &  Mt.  M.  R.  Co..  49  Barb.  (N. 
Y.).  148.  it  was  held  that  the  service  of  summons  on  a  director  of  a  corpor- 
ation, was  a  sufficient  compliance  with  the  statute  to  give  the  court  jurisdic- 
tion. See  also  Com.  v.  Wilmington  &  R.  R.  Co.,  2  Pearson  (Pa.),  408.  If 
notice  is  given  to  a  director  officially,  for  the  purpose  of  being  communi- 
cated to  the  board,  the  corporation  is  bound  by  it  although  such  notice 
should  not  be  communicated.  Boyd  v.  Chesapeake  &  O.  Canal  Co.,  17  Md. 
195.  And  when  the  statute  provides  that  notice  may  be  served  "  upon  the 
secretary,  or  other  officer  or  agent "  of  a  corporation,  service  of  notice  up- 
on a  director  of  the  company  is  sufficient.  Scioto  Val.  R.  Co.  7/.  McCoy, 
42  Ohio  St.  251.  But  a  director  is  not  a  "  head  or  managing  agent "  with- 
in the  meaning  of  a  statute.    Alabama  &  T.  R.  R.  Co.  v.  Burns,  43  Ala,  169. 

Same — Alternative  Provisions. — Where  a  statute  provides  that  service 
may  be  made  upon  a  corporation  by  leaving  a  copy  of  the  summons  with 
the  president,  secretary  or  other  specified  officer  if  he  can  be  found  within 
the  county,  and  if  not,  then  by  leaving  a  copy  of  the  summons  with  any 
director,  clerk,  or  other  agent  of  the  company  found  in  the  county,  there 
are  two  distinct  classes  of  persons  specified  upon  whom  service  may  be 
made,  and  service  upon  the  first  class  is  primary  to  service  upon  the  other. 
Jurisdiction  will  not  be  obtained  by  service  upon  the  second  class  except  it 
affirmatively  appears  that  service  could  not  be  had  upon  the  persons  spec- 
ified in  the  first  class.  St.  Louis,  V.  &  T.  H.  R.  Co.  7',  Dawson,  3  111.  App. 
118.  See  also  Cairo  &  F.  R.  Co.  v.  Rea,  32  Ark.  29 ;  Cair.0  &  F.  R.  Co.  7/. 
Trout.  32  Ark.  17 ;  Cairo  &  V.  R.  Co.  v.  Joiner,  72  111.  520;  St.  Louis.  A.& 
T.  H.  R.  Co.  V.  Dorsey,  47  HI-  288 ;  Hoen  v,  Atlantic  &  P.  R.  Co,  64  Mo.  561 . 

Same— Service  upon  Managing  and  Other  Agents. — By  statute  it  is  often 
provided  that  service  of  process  may  be  made  upon  a  "  managing  agent " 
within  the  jurisdiction.  In  Ohio  it  would  appear  that  a  foreign  corpora- 
tion cannot  be  made  the  defendant  in  any  action  in  personam  except  it  has 
a  managing  agent  within  the  state.  See  Barney  v.  New  Albany  &  S.  R. 
Co.,  I  Handy  (Ohio),  571. 

In  Brewster  v.  Michigan  Cent.  R.  Co.,  5  How.  Pr.  (N.  Y.),  183,  it  was 
held,  that  to  authorize  legal  service  of  a  summons  upon  a  foreign  corpora- 
tion where  the  service  is  made  upon  its  "  managing  agent,"  the  managing 
agent  must  be  one  whose  agency  extends  to  all  tne  transactions  of  the  cor- 
poration— one  who  has  and  is  engaged  in  the  management  of  the  corpora- 
tion as  distinguished  from  the  management  of  a  particular  branch  or 
department  of  its  business.    And  in  Lake  Shore  &  M.  S.  R.  Co.  v.  Hunt, 
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iff  had  no  knowledge  of  any  conditions;  that  the  defendant 
company  had  not  taken  any  reasonable  means  to 
Kiowiedve  of  bring  notice  to  her  of  the  existence  of  the  condi- 
uckllt?*"*  -  tions;  and  that  the  circumstances  surrounding  the 
purchase  of  the  ticket,  and  the  entry  into  the  agree- 
ment, were  such  that  she  might  reasonably  have  supposed 
that  the  contract  was  without  conditions. 

These  findings  bring  the  case  within  the  exceptions  to  the 
rule  that  a  person  is  bound  by  the  terms  of  a  contract  into 
which  he  enters  whether  he  chooses  to  read  the  contract 
or  not;  and  disposes,  I  think  of  the  first  objection. 

As  to  the  second,  the  jury  have  found  that  the  accident 

was  caused  by  faulty  construction,  thus  negativing  the  idea 

fOoT^   ^^  ^^^   being  attributable   to   an^   superior  force 


not  under  the  control  or  within  tfie  intervention  of 
man.  In  order  to  constitute  such  a  defense  there  must  be  two 
things :  first,  an  act  which  occurred  without  the  intervention 
of  man,  and,  second,  a  result  such  as  could  not,  by  the  exer- 
cise of  reasonable  care,  skill  and  ability,  have  been  avoided 
by  the  parties  charged  with  the  loss. 

As  to  the  third  question,  that  is,  limitation,  the  cases  of 
Kelly  V,  Ottowa  Street  R.  Co.,  3  A.  R.  616,  and  May  t/.  On- 
tario and  Quebec  R.  Co.,  10  O.  R.  70,  26  Am.  &  Eng. 
Mtiilr****  •'  R.  Cas.  337  were  relied  upon  as  overruling  the  pre- 
vious authority  of  Roberts  v.  Great  Western  R.  Co., 
13  U.  C.  R.  61 5.  I  have  looked  at  the  cases,  and  have  come  to 
the  conclusion  that  the  Roberts  Case  is  a  direct  authority  in 
favor  of  the  plaintiff.  That  was  an  action  brought  by  a  pas- 
senger who  was  injured  by  a  train  running  on  the  track. 
The  next  case  of  Auger  v,  Ontario,  Simcoe  and  Huron  R. 
Co.,  9  C.  P.  164,  which  is  one  of  the  cases  relied  upon  or  fol- 
lowed in  Kelly  v.  Ottawa  Street  R.  Co.,  was  a  (jase  of  injury 
to  horses  on  the  track.  There  the  court  held  that  the  limita- 
tion clause  did  apply  ;  but  the  RobertsCase  was  not  cited,  nor 
disapproved  of  in  any  way,  and  apparently  was  not  thought 
by  either  counsel  or  court  to  be  applicable  to  the  facts  in  the 
Auger  case.  Browne  v.  Brockville  and  Ottawa  R.  Co.,  20 
U.  C.  R.  202,  decided  about  the  same  time,  in  which  judgment 
was  given  by  ROBINSON,  C.  J.,  was  a  case  of  collision  at  a  cross- 
ing. In  that  case  the  Roberts  Case  was  not  cited  or  referred 
to  in  the  judgment,  which  cannot  be  taken  as  in  any  way 
shaking  its  authority. 

The  case  of  McCallum  v.  Grand  Trunk  R.  Co.,  30  U.  C.  R- 
122,  subsequently  in  the  Court  of  Appeal,  31  U.  C.  R.  527. 
was  a  case  of  fire  from  the  track.  In  the  first  report  of  that 
case  the  Roberts  case  is  not  cited  or  referred  to ;  in  the  sec- 
ond report — in  the  Court  of  Appeal— it  is  cited  in  the  argu- 
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ment  but  not  referred  to  in  the  judgment ;  but  Hagarty,  J., 
in  giving  judgment,  says  the  facts  of  the  McCallum  Case  may 
easily  distinguish  it  from  a  case  of  liability  under  a  contract ; 
thus  recognizing  the  authority  of  the  Roberts  Case. 

In  Kelly  v,  Ottawa  Street  K.  Co.,  the  injury  was  caused  by 
a  man  jumping  into  a  ditch  to  avoid  collision  with  a  car  driven 
in  a  negligent  manner.  There  the  case  is  cited,  but  is  not  over- 
ruled. It  is  referred  to  approvingly  by  Mr.  Justice  Burton  : 
and  he  says  that  the  principle  o?  the  case  might  well  have 
been  followed  in  like  cases.  That  decision  is  rested — not  upon 
principle,  because  the  principle  is  objected  to  and  dissented 
from  by  both  the  learned  Judges  who  delivered  judgment, 
■except  Mr  Justice  Patterson,  who  probably  approved  of  it — 
but  upon  the  authority  of  the  two  previous  cases  of  Auger 
V.  Ontario,  Simcoe,  and  Huron  R.  Co.,  and  McCallum  v. 
Grand  Trunk  R.  Co.  But  it  in  no  way  shakes  the  authority 
of  the  first  case.  « 

From'  some  expressions  found  in  May  v,  Ontario  and  Quebec 
R.  Co.,  it  would  seem  to  be  an  authority  in  the  defendants* 
favor,  the  learned  Chief  Justice,  now  Sir  Adam  Wilson,  on 
p.  ^^,  making  use  of  the  following  language :  "  In  that  sense 
any  damage  done  upon  the  railway  by  negligence  in  the  car- 
riage of  passengers  and  the  like,  would  be  damage  done  *by 
reason  of  the  railway,  *  or,  as  Sir  John  Robinson  put  it,  *  dam- 
age done  by  reason  of  the  railway.  **  It  however,  refers  to  the 
Roberts  Case,  without  referring  to  the  principle,  and  also  to 
Prendergast  v.  Grand  Trunk  K.  Co..  25  U.  C.  R.  193,  in 
which  the  clause  was  held  not  to  apply.  It  in  no  sense  ques- 
tions the  authority  of  these  decisions ;  and,  if  it  did,  woul4 
not  be  authority  which  I  could  follow  in  the  face  of  the 
previous  authorities.  I  must  therefore  find  that  Roberts  v. 
Great  Western  R.  Co.,  is  still  the  authority  on  that  point. 

Judgment  must  therefore  be  for  the  plaintiff  on  the  ques- 
tion 01  limitation  also. 

The  defendants  gave  notice  of  motion  to  the  Divisional 
Court  to  set  aside  tne  judgment  entered  for  the  plaintiff,  and 
to  enter  judgment  for  the  defendants  on  the  grounds  set  out 
in  the  judgment  of  Galt,  C.  J. 
G,  T.  Blackstock  for  the  motion. 
McCarthy,  Q.  C.  and  Wallace  Nesbitt  contra. 

Galt,  C.  J. — In  my  opinion,  there  were  no  special  condi- 
tions  on  the  ticket  purchased  by  the  plaintiff.     The  ticket  was 
produced,  and  several  conditions  are  printed  on  it, 
and,  among  others,'One  limiting  the  hability  of  the  ^^^^^^ 
company  for  loss  of  baggage  tolioo.     Immediately  ^uckrt. 
below  these  conditions  there  is  this  agreement :  **  In 
consideration  of  the  reduced  rate  at  which  this  ticket  is  sold, 
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I  hereby  agree  to  all  the  provisions  of  the  above  contract,  " 
,  [^Signafurc.  "] 

This  was  not  signed  by  the  plaintiff ;  and  it  was  proved  that 
the  ticket  was  not  sold  at  a  reduced  rate.  There  was,  there- 
fore, no  agreement  on  the  part  of  the  plaintiff  to  any  of  the 
above  conditions.  There  was  a  question  raised  as  to  the  evi- 
dence of  the  ticket  not  having  been  sold  at  a  reduced  rate ;  but, 
on  the  face  of  the  ticket  itself,  there  is,  among  the  conditions, 
astipulation  which  proves  that  it  was  not  so  sold.  **4-  If 
this  contract  and  its  coupons  are  cancelled  with  an  L  punch, 
it  indicates  that  this  ticket  was  sold  at  a  reduced  rate. ''  The 
ticket  is  not  cancelled.  It  is  therefore  plain  that  the  ticket 
was  not  subject  to  the  conditions. 

On  the  argument  before  us,  Mr.  Blackstock  urged  that  it 
was  possible  the  subsidence  of  the  track,  which  caused  the 
accident,  might  have  occurred  from  some  conv^ul- 
Aet«  ood.  _  gj^^  ^j  nature  (of  which  there  was  no  evidence), 
therefore  the  defendants  were  discharged.  I  think  it  safer 
to  act  on  finding  of  the  jury,  who  had  ample  testimony  before 
them  as  to  the  manner  in  which  the  embankment  had  been 
constructed,  and  as  to  the  action  of  water  thereon. 

As  to  the  last  and  really  important  defence,  viz.,  the  lapse 
of  time,  no  question  was  submitted  to  the  jury,  as  it  was  not 
disputed  the  action  was  not  commenced  within  the  six  months. 
The  learned  Judge' reserved  judgment,  and  subsequently  gave 
a  considered  judgment  in  favor  of  the  plaintiff,  holding  that 
the  plaintiff  was  not  precluded  by  that  dela3^ 

At  the  last  Hilary  Sittings,  the  defendants  moved  for  judg- 
ment in  their  favor,  or  for  a  new  trial,  on  the  following  grounds  : 
I.  **  That  the  said  findings  and  the  verdict  of  the  jury  are  con- 
trary  to  the  evidence  and  weight  of  evidence."     In  my  judg- 
ment there  was  ample  evidence  to  sustain  the  findings.     2. 
**  That  the  learned  Judge  at  the  trial  improperly  admitted  as 
evidence  against  the  defendants  certain  letters  vvritten  by  one 
W.  R.  Callaway  to  other  of  the  defendants*  servants."  "This 
is  the  circumstance  to  which  I  have  already  alluded  in   re- 
ferring to  the  sale   of  the  ticket  to   the   plaintiff. 
ity'oneturg.    ^^^  letters  in  question  were  produced  bv  the  de- 
fendants.     The  first  was  written  by  Mr.  Anderson, 
general  baggage  agent,  to  Mr.  Callaway,  the  passenger  agent, 
desiring  to  know  whether  the  plaintiff's  attention  **  was  called 
to  the  conditions  under  which  this  ticket  was  sold  to  her,  and 
why  not  signed  by  her;"  and  the  second,  in  reply,  from  Mr. 
Callaway,  stating  **  the  rules  of  the  company  do  not  require 
unlimited  first  class  tickets  signed.     Thisticket  was  sold  at 
full  tariff  rate."     In  my  opinion  this  evidence  was  clearlv  ad- 
missible.    This  was  a  question  put  by  an  officer  of  the  defend- 
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ants  in  chare^e  of  the  department  "  of  baggage,  **  to  another 
officer  by  whom  the  ticket  in  question  was  sold,  relating  to 
the  sale  of  the  ticket,  and  appears  to  me  to  be  clearly 
within  the  decision  of  the  Court  of  Queen's  Bench,  in  the 
case  of  Kirkstall  Brewery  Co.  v,  Furness  R.  Co.,  L.  R.9  Q.  B. 
468.  It  certainly  is  singular  that  the  defendants,  when  in 
possession  of  this  correspondence,  should  have  thought  it  ex- 
pedient to  raise  such  a  defence  ;  moreover,  it  is  a  matter  of 
no  consequence,  as,  on  the  face  of  the  ticket  itself,  it  is  sub- 
ject to  no  conditions. 

The  third  ground  is,  "  That  plaintiff  is  not  entitled  to  re- 
cover more  than  $100,  by  reason  of  the  conditions  indorsed 
upon  the  ticket."  I  have  disposed  of  this  ground,  as  I  do  not 
think  there  were  any  conditions  limiting  the  liability. 

4.  **  That  the  accident  out  of  which  the  plaintiff's  cause  of 
action  arose  was  caused  by  the  act  of  God,  or  by  some  other 
extraordinary  or  unforseen  cause,  for  which  the  defendants 
are  not  liable  in  law  to  the  plaintiff."  I  have  already  com- 
mented on  this  ground. 

5.  "  That  the  defendants  are  not  liable  to  th-e  plaintiff  for 
the  negligence  in  the  construction  of  the  railway,  as  found 
by  the  jury,  at  the  place  in  question." 

On  tne  argument,  this  objection  was  mentioned,  but  was 
not  argued,  as  it  was  impossible  for  the  learned  counsel  to 
contend  that,  after  the  defendants  had  been  in  possession  of 
the  railway  for  a  considerable  time  as  their  o^wn  property, 
they  could  be  heard  to  say  in  a  case  like  the  present  brought 
against  them  as  common  carriers,  they  were  not  liable  be- 
cause the  original  construction  of  the  railway  was  defective. 

6.  "  That  the  plaintiff  is  precluded,  by  the  six  months'  limit- 
ation clause  in  the  Railway  Act,  from  bringing  this  action 
against  the  defendants."     This  is  really  the  only 
question  in  dispute  between  the  parties.     My  broth-  JfJJol?'*'^' 
er  Rose  has  carefully  considerea  it  in  his  judgment, 

and  it  was  very  fully  and  ably  argued  by  Mr.  Blackstock,  for 
the  defendants,  and  Mr.  McCarthy,  Q.  C,  and  Mr.  Nesbitt, 
for  the  plaintiff. 

The  ticket  was  purchased  by  the  plaintiff  in  October,  1886, 
and  the  accident  occurred  a  few  days  afterwards.  The  writ 
of  summons  was  issued  on  15th  September,  1887.  The  clause 
in  the  Railway  Act  R.  S.  C,  chap.  109,  under  which  this  ques- 
tion arises,  is  sec.  27,  under  the  heading,  "Actions  for  indem- 
nity ;  fines  and  penalties  and  procedure  therefor."  Sec.  27. 
"  All  actions  or  suits  for  indemnity  for  any  damage  or  injury 
sustained  by  reason  of  the  railway"  (that  is  to  say,  the 
railway  and  the  works  authorized  hy  the  special  act  to  be  so 
constructed), "  shall  be  commenced  within  six  months  next  after 
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the  time  when  such  supposed  damage  is  sustained,  or  if  there 
is  continuation  of  damage,  within  six  months  after  the  doing 
or  committing  of  such  damage  ceases,  and  not  afterwards; 
and  the  defendants  may  plead  the  general  issue  and  give  this 
act  and  the  special  act  and  the  special  matter  in  evidence 
at  any  trial  to  be  had  thereupon,  and  may  prove  that  the  same 
was  done  in  pursuance  of  and  by  the  authority  of  this  act, 
and  the  special  act/'  Sees.  28  and  J29,  which  are  the  other 
sections  under  the  same  heading,  refer  to  the  enforcement  of 
penalties  to  which  persons  violating  the  provisions  of  the  act 
are  liable. 

The  first  case  in  which  a  railway  company  sought  to  avail 
themselves  of  this  limitation  is  Roberts  v.  Great  Western  R. 
Co.,  13  U.  C.  R.  615,  which  was  an  action  brought  by  a  pas- 
senger for  damages  by  reason  of  the  car  being  thrown  off  the 
track,  owing  to  the  alleged  negligence  of  the  companj-.  The 
court  were  unanimously  of  the  opinion  that  the  tenth  section 
of  the  act  incorporating  the  company  (which  is  similar  to 
sec.  27)  does  not  apply  to  an  action  of  that  nature,  but  only  to 
actions  for  damages  occasioned  Ijy  the  company  in  the  exe- 
cution of  the  powers  given,  or  assumed  by  them  to  be  given, 
for  enabling  them  to  maintain  their  railway.  It  was  upoa 
the  authority  of  this  case  my  brother  Rose  based  his  judgment. 

The  next  case  is  Auger  z/.  Ontario,  Simcoe  and  Huron   R. 
Co.,  9  C.  P.  164,  which  was  an  action  brought  to  recover  dam- 
ages for  the  loss  of  the  plaintiff's  horses,  which  were  killed 
by  a  locomotive.     The  court  held  in  that  case  the  limitation 
did   apply  ;    but,   in   giving  judgment,   Richards,  J.,  says : 
"  There  is  no  doubt  the  courts  have  held  repeatedly  that  the 
limitation  clauses  do  not  apply  where  the  companies  are  carry- 
ing on  the  business  of  common  carriers,  "even  in  those  cases 
where  they  are  permitted  by  their  act  of  incorporation  to  use 
locomotives,  etc.,  for  the  conveyance  of  passengers  ^nd  goods, 
etc.,  and  to  charge  for  such  conveyance ;  but  the  liability 
arises  in  those  cases  from  the  breach  of  contract  arising  from 
their  implied  undertaking  to  carry  safely,  and  to  take  proper 
care  of  the  goods."     This  case,  tfierefore,  so  far  as  the  rea- 
soning of  the  learned  judge  in  giving^  the  unanimous  decision 
of  the  court,  is  in  favor  of  the  plaintiff. 

The  next  case  is  Browne  v,  Brockville  and  Ottawa  R.  Co., 
20  U.  C.  R.  202,  which  was  for  an  injury  sustained  by  plaint- 
iff by  collision  at  a  crossing,  owing,  as  was  alleged,  to  the 
neglect  of  defendants  to  give  signals,  and  to  construct  cross- 
ings at  a  proper  level.  Robinson,  C.  J.,  by  whom  the  judg- 
ment was  given,  and  before  whom  the  case  had  been  tried, 
held,  at  p.  207,  that  "  as  to  the  cause  of  damage  arising  from 
the  improper  or  imperfect  construction  of  the  crossing,  that 
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does  certainly  come  expressly  within  the  words  in  our  stat- 
ute." Mr.  Blackstock  contended  that,  as  the  cause  of  action 
in  the  present  case  arose  from  the  defective  construction  of 
thp  railway,  this  case  was  a  direct  authority  in  his  favor.  In 
my  opinion  it  is  not  so,  for  this  reason :  In  the  present  case 
the  defendants  had  entered  into  a  contract  with  the  plaintiff 
to  carry  her  baggage  safely  as  common  carriers,  and  it  was 
their  duty  to  see  that  the  railway  was  in  a  proper  state.  In 
the  case  cited  the  defendants  were  under  no  obligation  to  the 
plaintiff,  apart  from  the  public  generally  ;  and  the  clause  in 
question  has  reference  only  to  such  an  obligation,  not  to  any 
special  contract. 

The  case  of  Kelly  v.  Ottawa  Street  R.  Co.,  3  A.  R.  616,  was 
also  cited  by  Mr.  Blackstock  ;  but  that  has  no  bearing  on  the 
present  contention,  for,  unquestionably,  the  injury  complained 
of  was  one  sustained  by  the  manner  in  which  the  railway  was 
managed. 

The  last  case  referred  to  on  behalf  of  the  defendants  was 
May  V.  Ontario  and  Quebec  R.  Co.,  which  was  before  Wilson, 
C.  J.,  on  demurrer,  10  O.  R.  70,  26  Am&Eng.  R.  Cas.  337. 
The  learned  Chief  Justice  gave  judgment  on  the  demurrer 
in  favor  of  the  defendants  ;  but  it  was  more  a  matter  of  form, 
for  he  finally  stated  that  the  statement  of  claim  was  insuffi- 
cient, and  then,  on  the  authority  of  McCallum  v.  Grand  Trunk 
R.  Co.,  and  Kelly  v.  Ottawa  street  R.  Co.,  decided  the  de- 
murrer. 

I  may  mention  that  McCallum  v.  Grand  Trunk  R.  Co.,  30  U. 
C.  R.  122,  31  U.  C.  R.  527,  was  one  for  injury  caused  by  fire 
from  the  locomqjtive  of  the  defendants,  and  was  held  by  the 
court  of  appeal  to  come  within  the  provisions  of  the  statute. 
There  was  no  question  of  contract.  Mr.  Nesbitt  cited  several 
cases  bearing  on  this  question,  but  there  were  none  of  them 
which  had  reference  to  any  contract. 

I  agree  with  my  brother  RoSE,  that  the  principle  stated  in 
Roberts  v.  Great  Western  R.  Co.,  has  not  been  questioned  in 
any  of  the  other  cases,  but,  on  the  contrary,  is  affirmed  by 
the  reasoning  of  the  learned  Judge  in  Auger  v.  Ontario, 
Simcoe,  and  Huron  R.  Co. ;  and  this  motion  must  be  dis- 
charged with  costs. 

Rose  and  MacMahon,  J.J.,  concurred. 

Baggage— Conditions  in  Ticlcet  Limiting  Liability.— See  Dixon  v,  Riche- 
lieu Nav.  Co.  (Ont.),  39  Am.<&  Eng.  R.  Cas,  425  ;  Bate  v.  Canadian  Pac.  R. 
Co.  (Ont.),  37  Id.  208  ;  Kansas}  City,  St.  J.  &  C.  B.  R.  Co.  v.  Rudebaugh 
(Kan.),  34  Id,  219;  Mauritz  v.  New  York.  L.  E.  <&  W.  R.  Co.  (C.  C),  21  Id. 
286,  note  292 ;  Baltimore  <&  O.  R.  Co.  v,  Campbell  (Ohio),  3  Id.  246. 
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Staub 

V. 

Kendrick- 

{Indiana  Supreme  Courts  December  12,  1889.) 

Personal  Baggage— Salesman's  Illustrated  Catalogue*-— A  travelling  sales- 
man's illustrated  catalogue,  prepared  by  himself  at  his  own  expense,  and 
his  individual  property,  which  he  carries  with  him  for  his  personal  use  and 
convenience  toenat)le  him  to  properly  discharge  the  duties  of  his  business, 
is  personal  baggage,  for  which  he  may  recover  from  a  person  who  under- 
takes to  transfer  it  from  one  depot  to  another,  and  through  whose  negli- 
gence it  is  lost. 

Appeal  from  Circuit  Court,  Vigo  County. 

Action  by  John  L.  Kendrick  against  Charles  P.  Staub  to 
recover  damages  for  the  loss  of  a  valise  and  its  contents.  De- 
fendant appeals  from  a  judgment  for  the  plaintiflF. 

Z.  D,  Lcvcqtic,   T.  A,  Foley  and   71  W.  Harper  for  appellant. 

H,  /.  Huston  and  Harry  Dunhavi  for  appellee. 

Olds,  J. — This  is  an  action  by  the  appellee  against  the  appel- 
lant, for  the  value  of  a  valise  and  contents  and  damages  resulting 
from  the  loss  of  the  same.     The  appellant  was  en- 
'**^**  gaged  in  the  transportation  of  trunlksand  baggage, 

in  the  city  of  Terre  Haute,  to  and  from  the  various  hotels  and 
railway  stations,  and,  in  conducting  such  business,  he  had  men 
and  teams  employed.  The  appellee  is  a  travelling  salesman 
for  the  firm  ol  Howell.  Gano  &  Co.,  wholesale  hardware 
dealers,  at  Cincinnati,  Ohio.  The  appellant  J^rrived  at  the 
Union  depot,  in  the  city  of  Terre  Haute,  on  the  train  due 
there  at  5:30  P.  M.,  on  the  afternoon  of  September  26,  1883. 
Immediately  on  his  arrival,  he  engaged  one  of  the  employes 
of  the  appellant  to  convey  his  two  trunks  and  a  valise  to  the 
Indianapolis  &  St.  Louis  depot,  in  said  city,  and  paid  him  the 
price  asked  for  transferring  the  same,  and  the  baggage-man, 
the  employe  of  the  appellant,  took  possession  of  the  trunks 
and  valise,  and  delivered  to  the  appellee  three  checks  for  Ae 
trunks  and  valise.  The  appellee  took  supper  at  the  Unioti 
depot,  and  walked  to  the  Indianapolis  &  St.  Louis  depot,  to 
talce   a  train   leaving  at  6:50  P.  M.,  same   day,  for  Paris,  III. 
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On  his  arrival  at  the  Indianapolis  &  St.  Louis  depot  he  was 
informed  by  the  person  to  whom  he  had  deliverea  the  goods 
that  he  could  not  find  the  valise.  The  valise  was  lost ;  and 
this  suit  is  brought  for  the  value  of  it,  and  of  its  contents. 
The  plaintiff  not  only  seeks  to  recover  for  the  value  of  the 
valise  and  its  contents,  but  also  for  his  loss  of  time  and  ex- 
pense. There  was  a  trial  had,  resulting  in  a  finding  and 
judgment  for  the  appellee  for  $85.10.,  The  court  made  a 
special  finding  of  facts,  and  stated  its  conclusions  of  law  there- 
on. The  appellant  excepted  to  the  conclusions  of  law  ;  also, 
moved  for  a  new  trial,  which  was  overruled,  and  to  which 
ruling  exceptions  were  reserved  by  the  appellant,  and  error 
assigned  both  as  to  the  conclusions  of  law  stated  and  the 
ruling  on  the  motion  for  a  new  trial. 

The  facts  found  by  the  court,  in  brief,  are  as  follows :  That  on 
the  afternoon  of  the  26th  day  of  September,  1883,  at  5:30 
o'clock,  P.  M.,  the  plaintiff  arrived  at  tne  Union  depot  in  the 
city  of  Terre  Haute,  from  the  town  of  Clinton,  Ind.  Imme- 
diately after  arriving  he  contracted  with  one  Rogers,  then  in 
the  employ  of  the  defendant  and  employed  in  driving  a  bag- 
gage wagon  for  the  defendant,  to  transfer  from  the  Union 
depot  to  the  Indianapolis  &  St.  Louis  depot  two  travelling 
salesmen's  trunks  and  one  valise,  for  the  transfer  of  which 
plaintiff  paid  Rogers  50  cents ;  and  Rogers  gave  the  plaintiff 
three  checks, — one  for  each  trunk  and  one  for  the  valise, — 
the  check  for  the  valise  bearing  the  inscription  "  Buss  check 
10, 1.  &  St.  L.  Depot."  That  Rogers  took  the  two  trunks  and 
valise  from  the  Union  depot  to  the  Terre  Haute  House,  when 
he  unloaded  the  trunks  on  the  sidewalk,  and  put  the  valise 
on  top  of  the  trunks,  and  went  away,  and  left  tne  trunks  and 
valise,  with  no  person  in  charge  of  them,  until  he  returned  to 
take  them  to  the  Indianapolis  &  St.  Louis  depot, Just  before 
the  time  for  the  arrival  of^  the  6:50  P.  M.  train.  That  plaint- 
iff, after  eating  his  supper  at  the  Union  depot,  walked  to  the 
Indianapolis  &  St.  Louis  depot,  to  take  the  6:50  P.  M.  train 
west.  Arriving  at  the  Indianapolis  &  St.  Louis  depot  a  few 
moments  before  train-time,  he  presented  his  three  checks  to 
Rogers  for  the  trunks  and  valise,  and  was  informed  by  Rogers 
that  he  could  not  find  the  valise.  Plaintiff  wasgoingto  Paris, 
111.,  and  was  told  by  defendant  to  go  on  that  train,  and  he 
would  send  the  valise  to  him.  Plaintiff  went  to  Paris,  111.,  as 
directed,  and  on  the  following  morning  received  word  by 
telephone  that  the  valise  was  lost,  and  asking  him  to  return 
to  Terre  Haute.  That  plaintiff  came  to  Terre  Haute,  as  re- 
quested, paying  his  railroad  fare,  amounting  to  60  cents,  and 
remained  at  Terre  Haute  three  days,  endeavoring  to  recover 
his  valise,  stopping  at  the  National  House, — paying  $2.50  per 
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day.  That  the  valise  was  lost  without  any  fault  of  plaintiff, 
ancl  through  and  by  the  negligence  of  aefendant's  agent 
That  the  valise  contained  property  consisting  of  necessary 
wearing  apparel,  brushes,  and  necessary  articles  for  use  in 
travel,  to  the  amount  of  $2 1.50;  also,  a  travelling  salesman  s 
illustrated  catalogue,  of  the  value  of  $50.  That  plaintiff  was 
in  the  employ  of  Messrs.  Howell,  Gano  &  Co.,  hardware  mer- 
chants of  Cincinnati,  Ohio,  as  a  travelling  salesman.  That 
said  catalogue  was  prepared  by  himself,  at  his  own  expense, 
and  was  his  individual  property ;  and  that  it  was  necessary 
for  his  convenience  ana  use  as  such  travelling  salesman. 
That  the  defendant  had  caused  notices  ta  be  posted  up  in  his 
stable,  and  in  the  waiting-rooms  of  the  depots,  that  he  would 
not  convey  valises,  and  be  responsible  for  the  same,  and  had 
instructecl  his  agents  not  to  receive  valises;  but  plaintiff  had 
no  knowledge  01  such  instructions  or  notices.  On  the  fore- 
going facts,  there  is  stated  what  purports  to  be  conclusions 
of  law,  mingled  with  which  are  additional  findings  of  fact, 
finally  terminating  with  the  conclusion  that  plaintiff  should 
recover  the  sum  of  $85.10 ;  and  judgment  is  rendered  for  that 
amount.  The  motion  for  new  trial  is  on  the  grounds  that  the 
finding  of  the  court  is  contrary  to  the  evidence,  and  not  sup- 
ported thereby. 

The  findings  of  fact  do  not  support  the  conclusion  of  law 
that  the  plaintiff  is  entitled  to  recover  the  amount  stated. 
The  defendant  is  liable,  under  the  facts  found,  for  the  value 
of  the  contents  of  the  valise ;  and  the  evidence  supports  the 
finding,  even  if  the  grounds  stated  in  the  motion  are  such  as 
can  be  construed  to  question  the  sufficiency  of  the  evidence 
to  support  the  finding,  which,  it  may  be  said,  is  very  doubt- 
ful. 1  here  is  no  finding  as  to  the  value  of  the  valise ;  and  the 
value  of  the  goods  found  amount,  in  the  total,  to  the  sum  of 
$71.50. 

It  is  contended  that  the  defendant  is  not  liable  for  the  value 
of  the  catalogue,  but  we  think  differently.  It  is  a  book  used 
by  him  in  the  business  in  which  he  was  engaged. 
lilti'iM.'^'^  He  carried  it  with  him,  for  his  personal  use  and 
convenience ;  and  it  is  found  to  be  a  necessary  ar- 
ticle for  him  to  carry,  to  properly  discharge  the  duties  01  the 
business  in  which  he  was  engaged,  and  the  object  for  which 
he  was  travelling.  The  case  of  Gleason  v.  Goodrich  Trans- 
portation Co.,  32  Wis.  85,  is  a  case  directly  in  point ;  and  it 
was  held  that  the  transfer  company  was  liable  for  the  value 
of  a  book  of  this  same  character.  In  that  case,  the  court,  after 
quoting  and  citing  other  authorities,  say :  "  It  must,  on  the 
whole,  be  held,  we  think,  that  the  book  in  question  was  an  ar- 
ticle of  personal  baggage,  within  the  definition  above  given. 
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and  the  decisions  upon  the  subject.  It  was  a  thing  of  person- 
al use  and  convenience  to  the  plaintiff,  according  to  the  wants 
of  the  particular  class  of  travellers  to  which  he  belonged,  and 
was  taken  with  him  as  well  with  reference  to  the  immediate 
necessities  of  his  journey  as  to  the  ultimate  purposes  of  it. 
It  was  not  an  article  of  merchandise,  or  the  like,  or  anything 
designed  for  use  ulterior  to  the  purposes  of  his  journey,  but 
a  book  of  memoranda,  convenient  and  necessary  for  him,  per- 
sonally, in  accomplishing  the  object  of  his  travel.  It  was  per- 
sonal baggage,  within  the  definition  and  rule  of  law  upon  that 
subject.  See,  also,  Doyle  v.  Kiser,  6  Ind.  242  ;  Hannibal  & 
St.  J.  R.  Co.z/.  Swift,  12  Wall.  (U.  S.)  262.  No  doubt,  the 
court  reached  the  conclusion  that  the  plaintiff  was  entitled  to 
recover  the  amount  stated  on  the  theory  that  the  plaintiff 
was  entitled  to  recover  for  all  the  incidental  damages  arising 
from  the  loss,  such  as  railroad  fare,  time,  and  hotel  expenses. 
This  we  do  not  deem  it  necessary  to  pass  upon,  as  no  such 
facts  are  found  as  would  entitle  the  plaintiff  to  recover  any 
definite  sum  therefor.     There  is  no  finding  as  to  the  value  of 

[)laintiff's  time,  nor  as  to  the  time  necessarily  occupied  in 
ooking  after  the  valise,  nor  as  to  his  necessaay  expenses 
while  so  engaged.  Clearly,  under  the  findings  of  fact,  the 
plaintiff  was  only  entitled  to  recover  $71.50,  and  the  court 
erred  in  its  conclusion  of  law  that  the  plaintiff  was  entitled  to 
recover  $85.10;  and  the  conclusion  of  law  should  have  been 
that  the  plaintiff  is  entitled  to  recover  $71.50.  In  case  the 
appellee  remits  the  amount  of  the  judgment  in  excess  of 
$71.50  within  20  days  from  this  date,  the  judgment  will  be 
affirmed,  at  his  costs.  Otherwise,  the  judgment  will  be  re- 
versed,  at  his  costs,  with  instructions  to  the  court  below  to 
restate  its  conclusions  of  law,  and  render  judgment  in  favor 
of  appellee  in  accordance  with  this  opinion. 

What  ift  Baggage.— See  Blumenthal  v,  Maine  C.  R.  Co.  (Me.),  34  Am.  & 
Eng.  R.  Gas.  247,  note  249. 
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Central  Trust  Co.  of  New  York 

V. 

Wabash,  St.  Louis  &  Pacific  R.  Co.  ^f  aL 

(Perry  et  al.,  Interveners.) 
{U,  5.  Circuit  Court,  N.  D,,  Illinois,  July  23,  1889.) 

Bag|rage— Jtweller's  Trunk— Knowledge  of  Contents— Liability.— If  a  sta- 
tion agent  checks,  as  personal  baggage,  a  trunk  known  to  him  to  belongto 
a  jeweller  and  to  contain  a  stock  of  jewelry,  the  railroad  company  is  li^c 
as  a  common  carrier  for  its  loss  to  the  same  extent  as  if  the  trunk  had  con- 
Uined  nothing  but  wearing  apparel,  or  as  if  it  had  undertaken  tocarry  it  as 
freight. 

In  Equity.     On  intervening  petition  by  Perry  Brothers, 
R,  5.   Tuthill  and  F.  C,  Hale  for  interveners. 
G>  B.  Burnett  for  receivers. 

Gresham,  J. — The  interveners,  Perry  Bros.,  are  jobbers  of 
jewelry  and  watches  at  Chicag^o.  One  of  the  firm,  Arthur 
Faeu.  J-  Pcrry»  was  at  Spnngfield,  111.,  with  a  trunk  con- 

taining a  stock  of  jewelry  and  watches,  and,  desir- 
ing to  go  to  Petersburgh  in  the  same  state,  bought  a  ticket 
for  passage  over  one  otthe  lines  of  the  Wabash  Railway,  then 
in  possession  of  Humphreys  and  Tutt,  as  receivers.  Tne  sta- 
tion agent,  who  had  served  as  such  at  the  same  place  for 
more  than  1 1  years,  checked  the  trunk,  which  weighed  250 
pounds,  to  Petersburgh  as  ordinary  personal  baggage,  charg- 
mg  25  cents  for  overweight,  150  pounds  being  the  amount 
allowed  to  a  passenger.  The  nature  and  contents  of  the  trunk 
were  not  expressly  disclosed  to  the  agent,  and  he  made  no 
inquiries  upon  that  subject.  The  trunk  was  three  feet  by  two 
and  a  half,  iron-bound,  weighed  250  pounds,  and  was  known 
in  the  trade  and  to  baggagemen  as  a  jeweler's  or  commercial 
traveler's  trunk.  The  evidence  shows  that  the  intervenors 
and  other  merchants  of  the  same  class,  then  and  prior  there- 
to sold  their  goods,  in  the  main,  directly  from  trunks  trans- 
Eorted  from  place  to  place  over  railroads,  and  that  this  road 
ad,  previously  and  frequently,  checked  and  carried  such 
trunks  for  the  intervenors  and  others  as  personal  baggage, 
but  that  the  receivers  no  longer  permitted  such  carriage. 
The  train  was  wrecked  before  it  reached  Petersburgh,  and 


VOL.  40]  SLEEPING  CAR   COMPANIES.  637 

the  trunk  and  its  contents  were  destroyed  by  fire.  The  ac- 
cident was  caused  by  a  defective  roadbed  and  rotten  ties. 
The  master  to  whom  the  case  was  referred  reported  that  the 
trunk  and  its  contents — watches  and  jewelry — were  worth 
$8,227.42,  for  which  amount  he  recommended  an  allowance, 
less  $612,  the  value  of  the  goods  rescued  from  the  wreck. 
If  the  station  agent  did  not  know  that  the  trunk  contained 

J'ewelry,  he  had  reason  to  believe  it  did.  He  received  it 
:nowing  that  Perry  was  not  entitled  to  have  it  car- 
ried as  personal  baggage.  The  agent  did  not  be-  Knowledge  of 
lieve  the  trunk  contained  wearing  apparel  only.  It  M»MHtj7 
is  plain  from  the  evidence  that  he  recognized  it  as 
a  jeweler's  trunk,  and  that  he  understood  it  contained  a  stock 
01  jewelry.  He  was  not,  therefore,  deceived  and  the  receivers 
were  not  defrauded.  Having  checked  the  trunk  by  their 
agent  as  personal  baggage,  knowing,  or  having  reason  to  be- 
lieve, that  it  contained  jewelry,  the^receivers  became  bound 
to  safely  transport  it  to  its  destination,  which  they  did  not  do, 
and  they  are  liable  for  the  damages  that  resulted  from  a  breach 
of  the  contract.  They  sustained  to  the  trunk  and  its  con- 
tents the  relation  of  a'carrier,  and  they  are  liable  for  the  prop- 
erty destroyed  by  their  negligence,  just  as  if  the  trunk  had 
contained  nothing  but  wearing  apparel,  or  as  if  they  had  un- 
dertaken to  carry  it  as  freight.  Tne  exceptions  to  the  master's 
verbose  report  are  overruled,  and  a  decree  will  be  entered  in 
favor  of  the  interveners  for  the  amount  found  due  them. 

Commercial  Traveler's  Trunks  and  Sample  Cases  as  Baggage— -Liability 
of  Carrier.— See  Dixon  v,  Richelieu  Nav.  Co.  (Ont.),  39  Am.  &  Eng.  ft. 
Cas.  425,  note  439 ;  Blumenthal  v.  Maine  C.  R.  Co.  (Me.),  34  Id,  247,  notes 
349»254. 


Pullman  Palace  Car  Co. 

V. 

Lowe. 

{Nebraska  Supreme  Courts  December  17,  1889.) 

Sleeping  Car  Companies— Liability— Wearing  Apparel  of  Passenger. — A 
sleeping-car  company,  so  far  as  it  renders  service  similar  in  kind  to  an 
innkeeper,  is  subject  to  the  same  liabilities ;  and  where  an  article  of  wearing 
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apparel  belonging  to  a  passenger  in  one  of  such  cars  has  been  placed  in 
the  care  of  the  porter,  and  is  stolen  from  the  car,  the  company  will  be 
liable  therefor. 
The  words  <*  guest "  and  "  lodger  "  defined. 

Error  from  District  Court,  Douglas  County. 
Howard  B,  Smith  for  plaintiff. 
A.  Steere^Jr.y  for  defendant. 

Maxwell,  J. — This  action  was  brought  by  the  defendant 
in  error  against  the  plaintiff  in  error  to  recover  the  value  of 
an  overcoat  which  it  is  alleged  was  lost  or  stolen 
u«!**  ***"  ^^om  a  Pullman  car  in  which  the  defendant  in  er- 
ror was  a  passenger,  on  the  Wabash  Railway,  from 
St.  Louis  to  Council  Bluffs.  The  court  was  requested  to 
make  special  findings  in  the  case,  which  it  did,  as  follows: 
"  I  find,  as  the  facts  proven  on  the  trial  of  this  case,  that  on 
the  18th  day  of  April.  1&87,  the  plaintiff  took  passage  at  St 
Louis  for  Council  Bluffs  on  the  Wabash  &  St.  Louis  Rail- 
road, and  purchased  a  sleeping-car  ticket  from  the  defendant  s 
agency  at  St.  Louis,  entitling  him  to  a  lower  berth  in  the 
sleeping-car  attached  to  the  train  which  left  St.  Louis  the 
evening  of  that  day.  That  the  train  left  St.  Louis  at  8:25  P.  M. 
That  a  short  time  before  the  train  left  plaintiff  entered  the 
sleeping-car,  and,  upon  doing  so,  delivered  his  coat  to  the 
porter  of  the  car,  who  took  it,  and  placed  it  in  the  vacant 
upper  berth  of  the  section  of  which  plaintiff  had  secured  the 
lower  berth.  That,  shortly  after  the  train  started,  the  sleep- 
inr-car  conductor  passed  through  the  car,  and  took  up  the 
ticket  which  had  been  purchased  by  the  plaintiff  and  gave 
him  in  exchange  therefor  another  ticket,  known  as  a  *  berth- 
ticket,'  which  was  in  turn  taken  up  by  the  porter  soon  after- 
wards,  when  he  prepared  the  sleeping;  berth  for  occupation 
by  the  plaintiff.  That  the  next  mormng,  when  the  plaintiff 
arose,  he  took  out  from  the  upper  berth  a  portion  of  his 
clothing,  and  then  saw  his  overcoat  there  ,  where  it  had  been 
placed  the  evening  before  by  the  porter,  and  where  he  (the 
plaintiff)  left  it.  That  plaintiff  was  last  to  leave  his  berth, 
and,  with  the  exception  of  a  gentleman  and  lady,  the  last  of 
the  passengers  to  leave  the  car  for  breakfast  that  morning. 
That  plaintiff  went  out  to  breakfast  at  the  regular  breakfast 
station,  which  occupied  him  about  15  minutes,  and  that  after 
breakfast  he  stood  on  the  rear  platform  of  the  sleeper  about 
ten  minutes  smoking  a  cigar,  and  then  weitt  to  his  berth  in 
the  car,  the  same  having  been  made  up,  and  then  discovered 
that  his  overcoat  was  missing.  That  he  immediately  called 
the  attention  of  the  conductor  of  the  sleeping-car  to  the  fact, 
who,  after  first  disclaiming  any  responsibility  for  the  care  o£ 
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the  coat,  after  a  time  caused  a  search  to  be  made  through 
the  car,  in  company  with  the  porter,  for  it,  but  without  find- 
ing  it,  and  the  coat  has  been  entirely  lost  to  the  plaintiff,  and 
was  of  the  value  at  the  time  of  the  loss  of  $50.  I  also  find 
that  the  conductor  left  the  car  at  the  breakfast  station,  and 
went  to  his  breakfast  at  the  same  time  as  the  passengers,  in- 
eluding  the  plaintiff,  were  at  their  breakfast,  and  that  during 
the  interval  of  about  25  minutes'  absence  of  plaintiff  from  his 
berth  in  sleeping-car,  between  the  time  when  he  left  the  car 
for  breakfast  and  the  time  when  he  returned  into  it,  his  berth 
was  made  up,  and  his  overcoat  abstracted.  Conclusion  of 
Law  :  I  find,  as  a  conclusion  of  law,  that  defendant  was  guilty 
of  negligence  in  not  properly  guarding  and  taking  care  of 
property  of  plaintiff  during  his  necessary  absence  from  defend- 
ant's car,  and  that  plaintiff  was  not  guilty  of  negli- 
gence in  the  matter.  I  therefore  find  that  defend-  ^*«^"*«»  •' 
ant  is  liable  to  the  plaintiff  for  the  value  of  the 
overcoat,  to-wit,  $50,  with  interest  thereon  from  April  20, 
1887,  to  the  first  day  of  this  term,  $375."  The  rules  of  the 
compa,ny  were  also  introduced  in  evidence  in  its  behalf,  but, 
as  the  defendant  in  error  had  no  notice  of  them,  they  do  not 
enter  into  the  case. 

The  question  presented,  therefore,  is  the  liability  of  a 
sleeping-car  company  for  the  loss  of  necessary  wearing  ap- 
parel of  one  who  had  paid  the  necessary  sleeping-car  charges, 
and  was  lawfully  riding  in  one  of  its  cars,  wnich  apparel  had 
been  placed  in  the  care  of  the  employes  of  the  company. 
We  find  no  case  exactly  in  point,[and  as  the  question  is  anew 
one,  not  only  in  this  state,  but,  to  a  great  extent,  in  the  other 
states  of  the  nation,  we  are  pratically  without  precedents  to 
aid  us,  and  must  adopt  such  rule  as  may  seem  just  and  equi- 
table. It  may  be  well  to  consider  what  the  com- 
pany undertakes  to  perform,  and  also  what  it  does  Si"p^I|^*c*r 
not  undertake.  Tne  latter  proposition  will  be  compmj. 
considered  first.  It  does  not  undertake  to  furnish 
the  railway  for  its  cars  to  run  upon,  nor  the  motive  power 
to  propel  them,  and  hence  is  not  entitled  to  compensation  for 
the  ordinary  carriage  of  passengers.  It  does  invite  for  hire 
all  passengers  holding  first-class  tickets  to  occupy  its  cars. 
In  effect,  it  says  to  all  such  passengers :  "  We  will  furnish  you 
safe,  pleasant,  commodious  cars,  with  all  possible  facilities  to 
prevent  weariness  and  fatigue,  with  comfortable  sleeping 
accommodations,  and  the  necessary  toilet  facilities,  if  you 
pay  the  price  demanded  in  addition  to  the  ordinary  fare." 
The  nature  of  this  undertaking  is  the  question  for  consider- 
ation. On  the  one  hand,  it  is  claimed  that,  so  far  as  the  com- 
pany holds  itself  out  as  performing  the  duties  of  an  innkeeper, 
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SO  far  it  should  be  charged  with  the  strict  liability  of  the 
same.  On  the  other,  it  is  sought  to  make  the  liability  of  the 
C(^mpany  merely  that  of  a  lodging-house  keeper.  In  the  very 
able  and  carefully  prepared  briefs  of  the  attorney  for  the 
plaintiff  in  error,  we  tind  the  following  objections  to  charg- 
ing the  company  with  the  liability  of  an  innkeeper.  He 
says  :  *'It  undertakes (i)  to  furnish  accommodations  to  'first- 
class  passengers  exclusively  ;  (2)  to  furnish  toilet  accommo- 
dations to  such  passengers  ;  (3)  to  furnish  a  certain  specified 
seat  or  bed  to  such  a  passenger ;  (4)  to  furnish  a  servant  who 
will  respond  to  all  proper  demands  on  his  service  by  such 
passengers,  promptly  and  politely  ;  but  to  do  these  four  things 
for  a  limited  time,  which  is  agreed  upon  between  it  and  each 
passenger  in  advance.  It  does  not  make  even  this  agree- 
ment with  all  those  who  travel  by  rail.  It  makes  this  agree- 
ment with  first-class  passengers  exclusively. 

The  distinction  between  an  inn-keeper  and  a  lodging-house 
keeper  is  set  forth  in  many  cases,  but  is  very  well  drawn  in 

the  case  of  Cromwell  v.  Stephens,  2  Daly  (N.  Y.), 
BuUBetion  1 5,  (1867,)  from  pa^cs  21  to  26,  inclusive.  After 
fcetwee.  ub-  quoting  the  definition  of  an  "  inn,"  as  given  by 
it^Xff^hoBM  <-hief  Justice  Oakley  in  Winterraute  v.  Clark,  5 
kMper.  Sandf.  (N.  Y.),  247,  to-wit,  "  where  all  who  come  are 

received  as  guests,  without  any  previous  agreement 
as  to  the  duration  of  their  stay  or  as  to  the  terms  of  their  en- 
tertainment;" and  from  Willard  v.  Reinhardt,  2  E.  D.  Smith, 
(N.  Y.)  148,  in  which  the  distinctions  between  a  boarding- 
house  and  an  inn  were  declared  to  be  this:  "In  a  boarding- 
house,  the  guest  is  under  an  express  contract,  at  a  certain 
rate,  for  a  certain  period  of  time,  but  in  an  inn  there  is  no  ex- 

f)ress  engagement;  the  guest,  being  on  his  way,  is  entertained 
rom  day  to  day,  according  to  his  business,  upon  an  implied 
contract ;"  and  from  Carpenter  v,  Taylor,  i  Hilt.  (N.  Y.),  195, 
as  follows:  "Mere  eating-houses  cannot  be  considered  as 
inns.  They  are  wanting  in  some  of  the  requisites  necessary 
to  constitute  them  inns," — it  will  be  seen  that  a  distinction  is 
attempted  to  be  drawn  between  the  sleeping-car  company 
and  an  inn-keeper,  because  only  a  certain  class  can  occupy 
such  cars,  viz.,  persons  holding  first-class  tickets,  whereas,  at 
an  inn,  all  who  conduct  themselves  properly  may  be  enter- 
tained. There  is  great  confusion  in  the  decisions  as  to  what 
constitutes  an  "  inn."  In  Calye's  Case,  8  Coke,  32,  it  was 
held  that  inns  were  instituted  for  passengers  and  wayfaring 
men.  In  another  case,  an  "inn"  is  denned  to  l;>e  a  house 
where  the  traveler  is  furnished  all  he  has  occasion  for  w^hile 
on  the  way.  Thompson  v.  Lacy,  3  Barn.  &  Aid.,  283.  Bou- 
vier  defines  "  innkeeper"  to  be  "  the  keeper  of  a  common  inn 
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for  the  lodgment  and  entertainment  of  travelers  and  passen- 
gers, their  horses  and  attendants,  for  a  reasonable  compensa- 
tion." The  innkeeper  .is  bound  to  take  in  and  receive  all 
travelers  and  wayfaring  persons,  and  entertain  them,  if  he 
can  accommodate  them,  and  the  same  is  true  of  a  sleeping- 
car  company  as  to  all  passengers  holding  a  first-class  ticket. 
The  fact  that  persons  holding  second  or  third  class  tickets 
a^ree,  in  effect,  in  consideration  of  lower  fare,  to  waive  their 
right  to  enter  a  sleeping-car,  does  not  enter  into  the  case  any 
more  than  that  of  a  traveler  who,  to  avoid  the  expense  of  an 
inn,  should  stop  at  a  private  house.  In  any  event,  the  com- 
pany which  sells  sleeping--car  tickets  to  all  first-class  passen- 
gers that  may  pay  the  price,  to  that  extent  stands  in  the  same 
relation  as  an  innkeeper  who  must  for  hire  entertain  those 
asking  for  entertainment. 

A  more  difficult  question  is  to  properly  define  the  word 
"guest"  at  an  hotel.  Parsons  defines  a  "guest"  to  be  one 
who  "comes  without  any  bargain  for  time,  remains 
without  one,  and  may  go  when  he  pleases."  2  "OttM*^" 
Pars.  Cont.  151.  This  is  not  sufficiently  comprehensive  to  be 
a  proper  definition.  In  Walling  i).  Potter,  35  Conn.  183,  the 
supreme  court  of  Connecticut  defines  the  word  "guest"  as 
follows:  "A  guest  is  one  who  patronizes  an  inn  as  such. 
But  it  is  said  that  none  but  a  traveler  can  be  a  guest  at  an 
inn,  in  a  legal  sense.  We  do  not  suppose  that  the  court  in- 
tended, in  the  definition  above  quoted,  to  lay  stress  upon  the 
word  '  traveler.'  It  is  used  in  a  broad  sense,  to  designate 
those  who  patronize  inns.  IntWintermute  v,  Clark,  5  Sandf. 
(N.  Y.Y  247,  the  court  say  that,  in  order  to  charge  a  party  as 
an  inuKeeper,  it  is  not  necessary  to  prove  that  it  was  only  for 
the  reception  of  travelers  that  his  house  was  kept  open ;  it 
being  sufficient  to  prove  that  all  who  came  were  received  as 
guests,  without  any  previous  agreement  as  to  the  time  or 
terms  of  their  stay.  A  public  house  of  entertainment,  for  all 
who  choose  to  visit  it,  is  the  definition  of  an  inn.  These  def- 
initions are  really  in  harmony  with  each  other.  Webster 
defines  a  traveler  as  *  one  who  travels  in  any  way.'  Distance 
is  not  material.  A  townsman  or  neighbor  may  oe  a  traveler, 
and  therefore  a  guest  at  an  inn,  as  well  as  he  who  comes  from 
a  distance,  or  from  a  foreign  country.  If  he  resides  at  the 
inn,  his  relation  to  the  innkeeper  is  that  of  a  boarder;  but  if 
he  resides  away  from  it,  whether  far  or  near,  and  comes  to  it 
for  entertainment  as  a  traveler,  and  receives  it  as  such,  paying 
the  customary  rates,  we  know  of  no  reason  why  he  should 
not  be  subjected  to  all  the  duties  of  a  guest,  and  entitled  to 
all  the  rights  and'  privileges  of  one.  In  short,  any  one  away 
from  home,  receiving  accommodations  at  an  inn  as  a  craveler, 

40  A.  &  E.  R.  Cas.— 41 
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is  a  guest,  and  entitled  to  hold  the  innkeeper  responsible  as 
such."  This,  we  think,  is  a  correct  definition  of  the  word 
*' guest,"  and  we  adopt  the  same.  Berkshire  Woollen  Co.  v. 
Proctor,  7  Cush.  (Mass.),  417.  In  the  latter  case,  the  guest 
made  an  arrangement  as  to  the  price  to  be  paid  per  week, 
and  it  was  held  that  this  did  not  take  awav  his  character  as  a 
traveler  and  guest.  See,  also,  Hall  v.  Pike,  100  Mass.  495; 
Norcross  v.  Norcross,  53  Me.  163;  Pinkerton  v.  Woodward, 
33  Cal.  557;  and  a  valuable  article  in  14  Cent.  Law  J.  206; 
Hancock  v.  Rand,  17  Hun  (N.  Y.),  ^79.  In  Dunbler  v.  Day, 
12  Neb.  597,  this  court  held  that  an  innkeeper  was  bound  to 
take  all  possible  care  for  the  safetj^  and  security  of  the  goods, 
money,  etc.,  of  his  guests  while  in  his  house.  And  if  the 
goods  or  money  of  a  guest  be  stolen  from  the  inn,  through 
no  fault  or  neglect  of  tlie  guest,  nor  by  a  companion  guest, 
and  there  is  no  evidence  to  show  how  it  was  done,  or  hy 
whom,  the  innkeeper  is  liable  for  the  loss.  This,  we  think,  is 
a  correct  statement  of  the  law. 

A  "  lodger"  is  defined  by  Bouvier  to  be  "one  who  inhabits 
a  portion  of  a  house  of  which  another  has  the  general  posses- 
sion and  custody."  There  is  some  confusion  in  the 
^Lodfftrt.'*  decisions  arising  mainly  from  the  want  of  a  clear 
definition  of  what  constitutes  a  "  guest"  as  distinguished  from 
a  mere  "  lodger."  Generally,  however,  a  lodger  is  one  who, 
for  the  time  being  has  his  home  at  his  lodging-place.  Phillips 
V.  Evans,  64  Mo.  17.  The  rule,  under  the  decisions,  is  not  of 
universal  application,  but  nearly  so.  Phillips  t\  Henson,  30 
Moak,  Eng.  R.  19,  Thompson  v.  Ward,  L.  R.,  6  C.  P.  327; 
Bradley  v,  Baylis,  L.  R.,  8  Q.  B.  Div.  195;  Ness  v.  Stephen- 
son, L.  R.,  9  Q.  B.  Div.  245  ;  Flickman  v.  Thomas,  16  Ala.  666; 
UUman  v.  State,  i  Tex.  App.  220. 

It  will  be  seen  that  the  engagement  of  the  sleeping-car  com- 
pany, so  far  as  it  goes,  is  exactly  the  same  as  the  duties  as- 
sumed by  an  innkeeper.  A  passenger,  on  entering 
LUbiiuy  of  2L  sleeping-car  as  a  guest, — becaiise  that  is  what  he 
eom^^jT*'  is  in  fact, — necessarily  must  take  his  ordinary 
wearing  apparel  with  him,  and  some  articles  for 
convenience,  comfort,  or  necessity.  The  articles,  when  placed 
in  the  care  of  the  company's  employes,  are  infra  /wspitum, 
and  are  at  the  company's  risk.  The  liability  of  innkeepers  is 
imposed  from  considerations  of  public  policy,  as  a  means  of 
protecting  travelers  against  the  negligence  and  dishonest 
practices  of  the  innkeeper  and  his  servants.  Occasionally, 
no  doubt,  the  innkeeper  is  subjected  to  losses  without  any 
fault  on  his  part.  This,  however,  is  one  of  the  burdens  per- 
taining to  the  business,  and  the  courts  have  deemed  it  neces- 
sar}'  to  enforce  this  wholesome  rigor  to  insure  the  security  of 
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travelers.  Besides,  where  loss  is  sustained,  neither  party  be- 
ing in  fault,  it  must  be  borne  by  one  of  them,  and  it  is  no 
more  unjust  to  place  it  on  the  innkeeper  than  on  the  guest. 
The  liabilities  incident  to  the  business  are  to  be  considered 
in  fixing  the  charges  for  the  service.  Mason  v,  Thompson,  9 
Pick.  (Mass.),  283.  Except  in  the  matter  of  furnishing  meals, 
there  seems  to  be  no  essential  difference  between  the  accom- 
modation at  an  inn  and  those  on  a  sleeping-car,  except  that 
the  latter  are  necessarily  on  a  smaller  scale  than  at  an  inn. 
In  both  cases  the  porter  meets  the  traveler  at  the  door,  and 
takes  whatever  portable  articles  he  may  have  with  him.  He 
waits  upon  him  and  the  other  passengers  in  the  car  so  long 
as  they  remain  therein.  The  traveler  is  not  required  to  sit 
in  his  seat  during  the  day,  but  may,  if  he  so  desires,  go  for- 
ward into  the  other  cars  on  the  tram,  and  at  stations  may  go 
out  on  the  platform.  A  passenger  in  a  sleeping-car  need  not 
avail  himself  of  these  privileges,  but  the  fact  that  he  may  do 
so,  and  that  many  persons  actually  do  avail  themselves  of  the 
same,  is  well  known  to  every  traveler  and  to  the  company, 
and  is  a  circumstance  in  the  case.  If  it  is  said  that  it  would 
be  unjust  to  hold  the  company  to  the  same  liability  as  an  inn- 
keeper, because  thieves  might  take  one  or  more  berths  in  a 
car,  and  at  the  first  opportunity  leave  the  car,  carrying  what 
articles  they  could  steal  before  leaving,  the  same  is  true  of  an 
innkeeper*.  Thieves,  in  the  garb  of  respectable  people,  may 
take  rooms  at  an  inn,  and  afterwards  steal  what  they  can,  and 
escape,  yet  no  one  would  contend  that  the  innkeeper  w^ould 
not  be  responsible  for  the  property  so  stolen,  and  this,  wheth- 
er it  is  stolen  at  night  or  in  the  day-time;  yet  in  many  of  the 
large  inns  of  this  country,  at  least,  there  are  numerous  doors 
for  ingress  and  egress,  while  in  a  sleeping-car  there  are  but 
two.  Were  meals  served  on  a  sleeping-car,  no  one  would 
contend  that  it  differed  from  an  inn  in  its  accommodations. 
In  this  state  meals  are  furnished  on  the  through  trains  and  a 
passenger  need  not  leave  the  train  from  the  time  of  entering 
It  until  he  reaches  the  end  of  the  line.  This,  however,  does 
not  appear  to  have  been  the  case  on  the  railway  in  question. 
But  tne  fact  that  meals  are  taken  at  designated  stations  on 
the  line  of  the  road,  instead  of  on  the  train  itself,  does  not 
change  the  character  of  the  service  rendered.  So  far  as  such 
services  are  rendered,  they  are  the  same  in  kind  as  those 
furnished  by  an  innkeeper ;  and  the  security  of  travelers,  and 
as  a  means  of  protecting  them,  not  only  against  the  negli- 
gence, but  also  against  tne  dishonest  practices,  of  the  agents 
or  employes  of  the  sleeping-car  company,  requires  that  the 
company,  so  far  as  it  renders  service  as  an  innkeeper,  shall 
be  subject  to  like  liabiHties  and  obligations.  The  judgment 
:is  therefore  affirmed.    The  other  judges  concur. 
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Liability  of  SletpingCar  Companies  for  Loss  of  Passenger's  Effects.— Not- 
withstanding the  statement  of  Maxwell,  J.,  in  the  principal  case  that  the 
question  is  a  new  one  not  only  in  Nebraska,  but  to  a  great  extent  in  the 
other  states,  the  question  has  been  raised  many  times,  and  a  contrary  view 
to  that  adopted  by  the  Nebraska  supreme  court  has  uniformly  been 
taken.  It  has  uniformly  been  held  that  the  liability  of  the  sleeping  car 
company  where  it  is  sued  for  the  loss  of  a  passenger  s  baggage,  is  not  that 
of  an  inn-keeper  or  that  of  a  carrier  of  freight,  but  that  it  is  liable  only  for 
negligence  bee  Pullman  Palace  Car  Co.  v.  Pollock  (Tex.),  34  Am.  &  Eng. 
R.  Ciis.  217;  Hillis  V,  Chicago,  R.  L  &  P.  R.  Co.  (Iowa),  31  Id.  108;  Lewis 
I'.  New  York  Sleeping  Car  Co.  (Mass.),  28  Id.  148;  Dargan  v,  Pullman 
Palace  Car  Co.  (Tex,),  26  Id,  149;  Stearn  v.  Pullman  Palace  Car  Co.  (Ont.). 
21  Jd.  443.  note  447 ;  Pullman  Palace  Car  Co.  v.  Gardner  (Pa.),  16  Id.  324: 
Wood ru ft  S.  &  P.  Coach  Co.  v.  Diehl  (Ind.),  9  Id.  294. 

Same — Sufficiency  of  Evidence. — In  an  action  against  a  palace  car  com- 
pany, it  appeared  that  plaintiff  was  a  passenger  in  one  of  defendant's  sleep- 
mg  cars ;  that  he  was  told  he  would  require  to  change  cars  on  account  of 
a  wreck,  that  having  partially  dressed  himself,  he  left  his  pocketbook  con- 
taining a  sum  of  money  Iving  upon  the  bedding  of  his  berth  and  went  to 
the  wash  room,  whence,  havmg  finished  dressing,  he  went  out  of  the  car 
and  forward  to  the  wrecked  train  some  60  or  70  yards  distant.  Immedi- 
ately on  arriving  there  he  missed  his  pocketbook  and  went  back  to  recover 
it.  He  found  the  conductor  and  porter  m  the  smoking  room  and  informed 
them  of  his  loss.  All  the  other  passengers  had  left  the  car  before  plaint- 
iff, and  they  did  not  return  to  it  until  after  he  did.  He  testified  that  he 
was  not  absent  from  the  car  more  than  three  or  four  minutes,  and  that 
when  he  left  it  no  one  remained  in  it  except  the  conductor  and  porter. 
It  appeared  in  evidence  that  a  train  brakeman  had  passed  through  the  car 
but  without  stopping.  The  conductor,  porter  and  passengers  were  searched, 
but  the  pocketbook  was  not  found.  Held,  that  a  verdict  for  the  plaintiff 
was  sufficiently  sustained  by  the  evidence,  and  that  it  would  not  be  reversed 
on  appeal.  Pullman  Palace  Car  z/.  Matthews,  Tex.  Sup.  Ct..  Nov.  i,  18^9, 
Hknrv,  I.,  who  delivered  the  opinion  of  the  court,  said  : — *'  In  the  case  of 
Pullman  s  Palace  Car  Co.  v.  Pollock,  69  Tex.  120, 34  Am.  &  Eng.  R,  Cas.  217. 
the  following  language  of  the  supreme  court  of  Massachusetts,  used  in  decid- 
ing the  case  of  Lewis?'.  New  York  Sleeping  Car  Co.,  28  Am.  &  Eng.  R.  Cas. 
1 50.  is  quoted  with  approbation  :  '  While  it  (the  sleeping-car  company]  is  not 
liable  as  a  common  carrier  or  as  an  innholder,  yet  it  is  its  clear  duty  to  use 
reasonable  care  to  guard  the  passengers  from  theft ;  and  if,  through  want  of 
such  care,  the  personal  effects  of  a  passenger,  such  as  he  might  reasonably 
carry  with  him,  are  stolen,  the«company  is  liable  therefor.'  We  think  this 
doctrine  is  as  applicable  to  the  case  now  before  us  as  it  was  in  the  cases  in 
which  it  was  asserted.  The  evidence  suggests  either  that  the  plaintiff  did 
not  lose  any  money  or  that  the  servants  of  the  defendant,  or  one  of  them, 
found  and  appropriated  it.  The  district  court  found  the  issue  in  favor  of 
the  plaintiff,  and  the  judgment  is  sufficiently  sustained  by  the  evidence  to 
make  it  our  duly  to  affirm  it,  following  the  rule  always  enforced  in  such 
cases.  The  position  in  which  plaintiff  left  his  money  was  unquestionably 
an  act  of  negligence  on  his  part;  and,  if  the  evidence  did  not  so  conclu- 
sively exclude  the  idea  of  its  having  been  taken  by  anybody  except  the 
servants  of  defendant,  who  were  in  charge  of  the  car,  he  ought  not  to  have 
had  a  recovery,  because  of  his  own  negligence.  The  fact,  however,  that 
plaintiff  s  negligence  furnished  the  temptation  and  opportunity  to  defend- 
ant's servants  to  take  the  money  did  not  release  it  from  its  obligation  to 
protect  him  against  them." 
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Wells 


Alabama  Great  Southern  R.  Co. 

(Mississippi  Supreme  Courts  November  11,  1889.) 

Passengers — Obligation  to  Stop  Train^Place  other  than  Station. — In  the 

absence  of  a  special  contract,  a  railroad  company  is  not  bound  to  stop  its 
trains  at  any  point  other  than  a  station,  even  though  a  passenger  have 
embarked  by  mistake  on  a  train  which  passes  such  point,  and,  by  mistake, 
has  paid  fare  thereon. 

Same — Special  Contract— Sufficiency  of  Evidence. — By  the  rules  of  a 
railroad  company,  a  fare  of  25  cents  was  charged  for  any  distance  not  ex- 
ceeding eight  miles.  Plaintiff  applied  to  the  ticket  agent  at  M.  for  a  ticket 
to  R.,  which  was  refused  because  R.  was  not  a  stopping  place.  She  then 
entered  the  train  and  informed  the  conductor  that  she  wished  to  go  to  R. 
Trie  conductor  collected  from  plaintiff  the  fare,  25  cents,  and  informed  her 
that  the  train  did  not  stop  at  R.,  and  that  she  could  leave  the  train  at  W. 
W.  and  R.  were  both  within  eight  miles  of  M.  Held,  that  the  evidence 
was  insufficient  to  establish  any  special  contract  to  carry  plaintiff  to  R. 

Same — Declarations  of  Ticket  Agent — Admissibility. — If  the  complaint  in 
an  action  for  failure  to  carry  a  passenger  to  her  destination,  contains  no 
averment  relative  to  the  declarations  made  to  her  by  the  ticket  agent  to. 
the  effect  that  the  passenger  might  board  the  train  without  a  ticket  and 
pay  her  fare  on  the  car,  evidence  of  such  declarations  is  inadmissible. 

Same — Declarations  of  Station  Policeman — Competency. — In  an  action 
for  damages  for  failure  to  carry  a  passenger  to  her  destination,  the  dec- 
larations of  the  station  policeman  to  the  effect  that  plaintiff  might  board 
the  train  and  that  the  conductor  w^ould  put  her  off  at  the  place  to  which 
she  was  going,  are  inadmissible,  the  policeman  having  no  authority  to 
make  contracts  for  transportation. 

Appeaa.  from  Circuit  Court,  Lauderdale  County. 

Action  by  Mary  Wells  against  the  Alabama  Great  South- 
ern R.  Co.,  to  recover  damages  for  failure  to  carry  her  from 
Meridian,  Miss.,  to  Russell's  Station.  It  appeared  from  the 
evidence  that  the  train  which  plaintiff  boarded  did  not  stop 
at  Russell's  Station  ;  that  Russell's  was  not  a  flag  station,  nor 
a  stopping  place,  and  had  not  been  for  several  years ;  that 
there  was  no  side  track  there,  and  that  no  train  was  sched- 
uled to  stop  there,  and  that  it  would  have  been  a  violation  of  the 
company's  rules  for  any  conductor  to  stop  there.  The  con- 
ductor told  plaintiff  to  leave  the  train  at  Wallace's  Station. 
The  plaintiff  was  compelled  to  walk  from  Wallace's  to  Ras- 
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seirs,  carrying  a  box  and  baby,  and  sustained  injuries  for 
which  she  sought  to  recover  damages.  The  court  instructed 
the  jury  to  return  a  verdict  for  the  plaintiff  and  defendant 
appeals. 

Witherspoon  &  Withcrspoon  for  appellant. 

Fewcll  &  Bra/ian  for  appellee. 

Woods,  C.  /. — While  it  is  true  that  railroad  companies  en- 
gaged in  carrying  passengers  for|hire  are  under  legal  obligation 

to  receive  and  carry  upon  their  trains  persons  de- 
RefkMi  to  siring  to  be  transported,  who  properl)^  deport  them- 
l^ut^^her'^  selves  and  pay  the  required  fare,  yet  it  is  equally  true 
uu  itotioH.    that  such  companies  are  permitted  to  establisH  their 

own  depots  or  stations,  and  to  arrange  their  own 
schedules  for  the  safe  and  proper  movement  and  manage- 
ment of  their  trains.  In  the  absence  of  a  special  contract,  no 
passenger  can  be  heard  to  complain  in  court  that  the  carrier 
nas  refused  to  stop  any  train  at  any  point  other  than  one  of 
its  stations,  even  it  such  passenger  shall  have  mistakenly  em- 
barked thereon,  and  shall  have  paid  the  passenger  money. 
For  to  allow  the  caprice,  or  the  wish,  or  even  the  seeming 
necessitv,  of  an  individual  to  procure  stoppages  of  trains  at 
unaccustomed  points,  and  to  disarrange  the  schedule  fixed 
for  their  predetermined  and  regular  movement,  would  be  to 
permit  not  only  vast  property  mterests,  but  human  lives  as 
well,  to  be  certainly  and  recklessly  put  in  periL  The  appel- 
lant cannot  maintam  her  cause  in  this  proceeding  if  she  was 
denied  the  privilege  of  disembarking  at  a  point  on  defend- 
ant's line  of  railway  other  than  a  station  and  where  trains 
were  not  accustomed  to  stop,  but  was  put  off,  in  a  civil  manner, 
at  the  stopping  place  nearest  her  destination,  (she  having  ex- 
pressed no  wish  to  be  carried  to  any  other  station  more  re- 
mote,) unless  she  can  show  affirmatively  a  special  contract 
with  the  defendant  to  transport  her  to  the  desired,  but  unac- 
customed,  point. 

The  evidence  in  the  case  before  us  demonstrates  with  cer- 
tainty that  Russell's,  the  point  to  which  appellant  desired  to 

be  carried,  was  not  a  station,  or  accustomed  stop- 
EfidcBfe  ping  place,  and  that  it  had  not  been  for  several 
showsthAt  years  before  the  injury  complained  of  occurred. 
puintifTidet-  'Thgj.g  seems  to  us  no  room  for  controversy  on  this 
AotAstaUoB.    pomt  m  the  case.     It  is  apparent  that,  it  any  tram 

nad  for  a  great  while  prior  to  the  date  of  the  al- 
leged injury  stopped  at  Russell's,  such  stopping  was  unau- 
thorized, and  was  in  violation  of  the  rules  of  the  railroad 
company. 

It  is  strongly  insisted  by  counsel  for  appellant  that,  even 
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conceding  the  correctness  of  our  conclusion  just  announced, 

the  appellant  is  entitled  to  a  recovery  by  virtue  of 

a  special  contract  made  by  defendant  to  transport     f^iit^*!*. 

her  to  an  unaccustomed  stopping  place.     It  is  urged     tabUihed. 

that  the  acceptance  of  a  sum,  which  would  have 

been  the  regular  fare  to  Russell's,  by  the  conductor  of  the 

train,  after  knowledge  that  appellant  took  the  train,  desiring 

to  go  to  that  point,  and  after  her  request  to  be  put  off  at  that 

f)oint,  was  in  itself  tantamount  to  a  special  contract  with  de- 
endant  to  comply  with  her  wish.  It  is  to  be  said,  in  reply 
to  this,  that  the  f^re  so  collected  by  the  conductor  was  the 
proper  fare  for  a  passage  to  any  point  not  exceeding  eight 
miles  from  Meridian,  the  place  where  appellant  embarked. 
It  was  the  proper  fare  for  a  passage  to  Wallace's  also,  and, 
as  already  stated,  to  any  point  not  exceeding  eight  miles  from 
Meridian.  The  sum  collected  by  the  conductor  was  25  cents, 
and  that  was  the  prescribed  rate  for  any  distance  not  exceed- 
ing eight  miles,  if  the  conductor  was  to  collect  any  fare  from 
appellant,  (and  his  duty  required  him  to  collect  the  fixed  rate,) 
he  was  bound  to  collect  just  what  he  did  ;  unless  indeed,  appel- 
lant had  expressed  a  desire  to  be  carried  to  some  other  star 
tion  more  remote  from  her  destination,  and  of  this  there  is  no 
intimation  whatever  in  the  record.  Moreover,  the  conductor 
is  not,  ordinarily,  the  agent  of  defendant  with  persons  con- 
tracting for  transportation.  He  was  not  the  a^ent  to  whom 
appellant  made  application  first  for  transportation  on  the  oc- 
casion we  are  looking  at.  The  defendant's  ticket  agent  is, 
ordinarily  and  properly,  the  person  who  is  authorized  to 
make  such  special  contracts,  and  to  whom  prudent  travelers 
make  application.  And  this  is  exactly  what  appellant  did. 
Before  embarking  she  applied  to  the  ticket  agent  to  purchase 
a  ticket  for  Russell's,  and  was  refused.  Not  content  with  one 
refusal,  application  was  made  the  second  time,  and  was  again 
refused.  Surely  these  facts  afford  no  support  to  the  theory 
of  a  special  contract.  On  the  contrary,  they  afford  convinc- 
ing proof  that  there  was  no  such  contract,  and,  further,  that 
appellant,  as  a  reasonable  being,  was  thereby  warned  that 
the  taking  of  the  train  for  Russell's  would  be  at  her  own  periL 
It  is  contended  by  counsel,  however,  that  the  court  below 
erred  in  this  connection  in  declining  to  permit  appellant  to 
state  to  the  jury  certain  declarations  maoe  to  her 
by  the  ticket  agent,  to  the  effect  that  appellant  might  '^^'V'"«»» 
board  the  train  without  a  ticket,  and  pay  her  fare  ^eatJld- 
on  the  car.  It  is  sufficient  to  say  that  the  pleadings  misiibuity. 
on  which  defendant  took  issue  contained  no  aver- 
ment of  such  declarations.  In  the  absense  of  any  averment 
of  these  declarations,  and  in  the  absence  of  any  notice  to  de- 
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fendant  to  prepare  to  meet  that  issue,  this  offer  to  introduce 
evidence  of  such  declarations  was,  we  think,  rightly  denied  by 
the  court.  Besides,  if  the  declarations  of  the  ticket  agent  were 
thought  by  counsel  to  be  relevant  and  important,  appellant 
might  then  have  asked  leave  to  amend  her  complaint  in  this 
particular,  in  order  to  meet  the  objection.  But  no  amend- 
ment was  sought  to  be  made. 

The  offer  ofappellant  to  introduce  evidence  of  statements 
made  by  defendant's  policeman  in  Meridian,  at  the  time 
of  appellant's  taking  the  train,  was  also  properly 
^uuoi^pil.  refused  by  the  court.  So  far  as  the  record  snow's 
iiMmu.  anything  on  the  question  of  the  policeman's  pow- 
ers and  auties,  it  appears  that  he  was  a  mere  poHce- 
man  engaged  in  the  simple  duty  of  assisting  persons  on  and 
off  defendant's  trains,  and  in  preserving  order  about  the  de- 
pot. It  was  beyond  the  scope  of  his  powers  to  make  con- 
tracts for  transportation  which  at  all  bound  his  principal, 
even  if  he  had  assumed  to  do  so.  We  are  of  the  opmion  tliat 
no  error  was  committed  in  excluding  the  policeman's  state- 
ments from  the  jury. 

The  peremptory  instruction  to  the  jury  was  proper,  on  all 
the  evidence,  and  the  judgment  of  the  court  below  is  affirmed. 

Right  of  Passenger  to  Require  Train  to  Stop  at  Place  not  a  Regular  Station. 
—See  International  &  G.  N.  R.  Co.  v.  Hassell  (Tex.),  21  Am.  &  Eng.  R. 
Cas.  315  :  Piatt  V,  Chicago  &  N.  W.  R.  Co.  (Wis.),  21  Id.  319 ;  Trotlmger 
V.  East  Tennessee.  V.  &  G.  R.  Co.  (Tenn,),  13  /^.  49 ;  Lake  Shore  &  M.  S. 
R.  Co.  V.  Fierce  (Mich.),  3  /tf.  340. 

Carrying  Passenger  Beyond  Station — Evidence. — In  an  action  against  the 
defendant,  as  receiver  of  the  Vicksburg  &  Meridian  R.  Co.,  to  recover 
damages  for  being  carried  past  her  station,  the  plaintiff  testified  that  she 
was  sick,  and  did  not  know  the  station,  and  so  informed  the  conductor  who 
promised  to  let  her  know  when  the  station  was  reached.  The  conductor 
denied  that  he  had  any  such  conversation  with  plaintiff.  He  did  not»  how- 
ever, let  her  know  when  the  station  was  reached,  and  she  did  not  hear  it 
called.  Her  attorney  was  on  the  same  train,  and  testified  that  he  got  off 
at  the  station  in  question,  but  did  not  hear  it  called,  he  being  familiar  with 
the  locality  and  not  paying  particular  attention.  It  was  the  duty  of  the 
colored  porter  to  call  tiie  name  of  the  station,  and  he  testified  that  he  did 
so,  on  the  occasion  in  question,  and  that  he  was  sure,  because  his  attention 
was  called  to  the  matter  the  next  day.  There  w^as  evidence  that  plaintiff 
was  what  is  called  a  "  morphine  eater"  and  occasionally  involuntarily  lost 
consciousness.  J/i^/t/,  that  the  evidence  wa?  not  sufficient  to  maintain 
plaintiff's  action.     Tillery  7/.  Bond,  38  Fed.  Rep.  825. 

Passenger  not  Allowed  by  Cate-lceeper  at  Station  to  Reach  Train — Mistake 
as  to  Rules. — The  plaintiff,  Carr,  brought  suit  against  the  Baltimore  &  Ohio 
R.  Co.  for  damages  for  the  refusal  of  the  gate-keeper  at  its  depot  in  the 
city  of  Washington,  to  allow  the  plaintiff  to  pass  through  the  gate  to  reach 
the  train  he  desired  to  take,  //eid,  that  the  mistake  of  the  gate-keeper  as 
to  his  duties  under  the  rules  of  the  depot  was  no  defense,  the  passenger 
having  the  right  to  pass  through  the  gate  at  the  time  he  made  the  attempt. 
Baltimore  &  Ohio  R.  Co. -z/.  Carr,  Md.  Ct.  App.,  June  11,  1889. 
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Pickens 

V. 

Richmond  &  Danville  R.  Co.  e^  aL 

{North  Carolina  Supreme  Courty  December  16,  1889.) 

Ejection  of  Passenger— Non-payment  of  Fare— Right  of  Passenger  to  Re. 
enter  Train. — After  the  conductor  of  a  train  has  stopped  it  to  eject  a  pas- 
senger for  nonpayment  of  his  fare»  he  is  not  bound  to  accept  fare  then  ten- 
dered by  the  passenger  and  may  again  eject  him  if  he  re-enters  the  train. 

This  was  a  civil  action  tried  before  Connor,  J.,  and  a  jury, 
at  the  February  term  of  the  superior  court  of  Henderson 
county. 

The  plaintiff,  in  his  complaint,  which  is  a  part  of  the  record, 
set  out  two  causes  of  action,  to  both  of  which  the  defendants, 
in  their  answer,  made  appropriate  defenses.  The  defendants 
admitted  that  they  are  duly  mcorporated,  and  subject  to  be 
sued  in  the  courts  of  this  state ;  that  they  are  common  carriers. 
The  following  issues  were,  without  exception,  drawn  and 
submitted  to  the  jury  :  "  First  Cause  of  Action,  (i)  Did  the 
defendant,  on  the  26t:h  day  of  November,  1887,  sell  the  plaint- 
iff the  ticket  as  set  forth  in  allegation  5  of  the  complaint  ? 
Answer.  Yes.  (2)  Did  the  defendant,  by  its  agents  and  ser- 
vants, on  the  19th  day  of  January,  1888,  unlawfully,  and  in 
violation  of  the  terms  of  such  ticket,  refuse  to  carry  plaintiff 
on  its  cars,  and  violently  and  wrongfully  eject  him  therefrom 
as  alleged  ?  A.  No.     (3)  What  damage  did  plaintiff  sustain 

thereby?    A.  .     Second  Cause  of  Action,    (i)  Did*  the 

defendant,  on  the  19th  day  of  January,  1888,  unlawfully  and 
wrongfully  refuse  to  carry  plaintiff  on  its  cars  from  the  sta- 
tion at  Campton,  on  its  road,  to  Hendersonville,  on  said  road, 
and  unlawfully  eject  the  plaintiff  from  its  cars,  as  alleged  ? 
Answer.  Yes.  (8)  What  damage  did  the  plaintiff  sustain 
thereby?  A.  One  thousand  dollars,  ($1,000.)'' 

S.  V.  Pickens  was  introduced  in  his  own  behalf,  and, 
after  being  sworn,  testified  :  "  I  am  the  plaintiff.  On  the  26th 
day  of  November,  1887,  1  purchased  of  the  defendant's  agent, 
in  the  office  of  the  Richmond  &  Danville  Railroad  Company, 
at  Hendersonville,  N.  C,  a  ticket  from  Hendersonville,  N.  C, 
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ing  off,  and  the  plaintiff  walking  along  by  the  side  of  the 
car,  he  said:  *  I  will  pay  you  the  fare  all  of  the  way.'  Mr. 
Lowrie  said  :  *  Y'ou  had  better  let  him  cfet  on.'  He  did  so. 
Plaintiff  paid  his  fare  on  the  platform,  lam  positive  that  he 
did  not  offer  to  pay  the  whole  fare  until  after  he  had  been  put 
off  on  the  ground  the  second  time,  and  the  train  had  moved. 
I  must  have  heard  it  if  he  had.  I  was  touching  the  conduc- 
tor. When  plaintiff  came  back  in  the  car  he  said:  'This  is 
worth  thirty  thousand  dollars  to  me.* "  Mr.  Page  sworn, 
and  tcstifiea :  *  I  was  baggage-master  on  the  train.  I  was 
called  by  the  conductor  to  assist  him  to  put  the  plaintiff  off. 
I  used  no  more  force  than  was  necessary.  He  never  said 
that  he  would  pay  his  fare  from  Spartanbure  until  the  train 
moved  off.     I  amsure  of  this.     I  had  hold  of  his  arm." 

The  defendants  put  in  evidence  the  deposition  of  a  pas- 
senger, to  corroborate  the  testimony  of  the  conductor. 

**  Deposition  of  Walter  Nichols.  Commonwealth  of  Massa- 
chusetts, county  of  Essex — ss. :  Pursuant  to  the  annexed  com- 
mission, directmg  the  undersigned  commissioner  to  take  the 
deposition  of  Walter  Nichols,  to  be  read  in  evidence Jn  a  suit 
now  pending  in  the  superior  court  for  the  county  of  Hender- 
son, in  the  state  of  North  Carolina,  wherein  S.  V.  Pickens  is 
plaintiff,  and  the  Richmond  &  Danville  Railroad  Company 
and  the  Asheville  &  Spartanburg  Railroad  Company  are  de- 
fendants, at  my  office,  No.  83  Merrimac  street,  in  Haverhill, 
in  said  county  of  Essex  and  commonwealth  of  Massachusetts, 
on  the  28th  day  of  September,  1888,  the  defendants  being  ref>- 
rescnted  by  Ira  A.  Abbott,  Esquire,  and  the  plaintiff  having 
filed  cross-interrogatories  to  be  propounded  to  the  deponent 
by  the  commissioner,  v/hich  cross-interrogatories  are  nereto 
annexed,  I  proceeded  to  examine  the  said  deponent,  Walter 
Nichols,  who,  being  by  me  first  duly  sworn,  deposes  as  fol- 
lows: Direct  Examination.  *  Question  i.  Give  your  name, 
residence,  and  business?  Answer.  Walter  Nichols.  I  reside 
in  ilaverliill,  Massachusetts,  and  am  a  shoe  dealer.  Q.  2.  In 
Jamiary,  1888,  or  about  that  time,  were  you  a  passenger  on  a 
train  running  from  Spartanburg,  in  South  Carolina,  to  Hen- 
flf^rsunville,  in  North  Carolina,  on  which  S.  V.  Pickens  was 
als  )  a  passenger?  A.  I  was.  Q.  3.  Were  you  in  the  same 
car  with  him  ?  A.  I  was.  Q.  4.  Did  you  fiear  any  contro- 
versy or  conversation  between  him  and  the  conductor  on  the 
train  relative  to  the  payment  of  his  fare?  A,  I  did.  O.  5. 
.State  what  was  said  by  each  in  your  hearing?  A.  Pickens 
offered  the  conductor  a  ticket,  and  the  conductor  refused 
it,  saying  it  was  not  stamped  properly,  and  the  conditions 
were  not  complied  with,  or  words  to  that  effect,  and  called 
upon  Pickens  to  pay  his  fare  in  money,  saying  that  he  had 
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no  right  to  take  his  ticket.  I  think  the  conductor  said  he 
would  do  what  he  could  to  have  the  money  refunded.  Pick- 
ens refused  to  pay,  and  the  conductor  told  him  he  would 
have  to  put  him  on  if  he  didn't  pay.  Q.  6.  What  was  then 
done  ana  said  by  each  in  your  presence  ?  A.  Pickens  still 
refused  to  pay  ;  and  the  conductor  stopped  the  train,  and  laid 
his  hands  on  rickens  to  carry  out  his  purpose.  Pickens  held 
back  a  little,  and  told  the  conductor  to  push  a  little  harder, 
but  made  no  forcible  resistance.  He  just  made  a  point  to 
hold  back,  and  then  walked  out  with  the  conductor.  I  am 
not  sure  that  the  conductor  kept  hold  of  him  all  the  time. 
Pickens  was  very  good-natured,  and  laughed  about  it  while 
it  was  goin^  on.  Q.  7.  What  next  happened  between  them  ? 
A.  Pickens  immediately  got  aboard  of  the  train  and  said,  "Now 
I  will  pay  my  fare."  1  think  he  said  that.  He  and  the  con- 
ductor had  further  conversation.  I  understood  that  Pickens 
only  wanted  to  pay  from  the  place  where  he  had  been  put 
off  to  Hendersonville,  while  the  conductor  wanted  him  to 
pay  the  fare  between  Spartanburg  and  Hendersonville.  After 
some  little  controversy,  the  conductor  stopped  the  train  again, 
and  pushed  him  a  little.  There  was  no  particular  resistance. 
Pickens  just  held  back  enough  to  require  a  little  pushing. 
Pickens  wasn't  handled  roughly.     In  that  way  the  conductor 

fot  him  off  the  train.  They  then  started  up  the  train,  and 
ickens  called  out :  "  Til  pay ;"  and  I  think  he  said,  "  Til  pay 
all  you  ask."  Then  the  conductor  stopped  the  train,  and 
Pickens  got  on,  and  rode  through  to  Hendersonville.  Q.  8. 
What,  if  anything,  did  you  hear  Pickens  say,  after  he  got  on 
the  train  the  second  time  ?  A.  He  said  that  he  had  another 
case  against  the  railroad  company,  or  that  he  had  two  cases 
against  the  railroad  company.  His  claim  was  that  he  had 
two  cases  against  the  railroad  company  for  putting  him  off. 
I  saw  him  go  to  several  passengers,  and  heard  him  say,  in  sub- 
stance, that  he  wanted  tnem  as  witnesses.  Those  to  whom 
he  spoke  appeared  to  be  residents  of  that  neighborhood.  Q. 
9.  What  was  the  number  of  passengers  in  the  car?  A.  I 
didn't  think  there  were  more  tnan  ten  or  fifteen.  Q.  10.  Was 
there  any  general  conversation  between  Pickens  andf  the  other 
passengers  after  he  got  on  the  train  the  second  time  ;  and,  if 
so,  what  was  its  nature  and  substance  ?  A.  There  was  laugh- 
ing and  joking  about  the  case,  and  an  expression  of  views  as 
to  whether  Mr.  Pickens  could  get  damages  for  being  put  off 
the  train.  Q.  11.  What  was  the  conduct  of  the  conductor 
in  the  matter  you  have  testified  of?  Quiet  and  gentlemanly, 
or  the  reverse?  A.  Very  quiet  and  gentlemanly.  Q.  12. 
Did  he  do  any  more  than  was  necessary  to  remove  Pickens 
from  the  train  ?  A.  I  shouldn't  say  he  did.-  I  should  say  he 
40  A.  &  E.  R.  Gas.— 42 
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did  not  Q.  13.  Did  Pickens  receive  any  injury  that  you  per- 
ceived, or  did  he  complain  of  any?  A  I  did  not  notice  any 
injury.  He  complained  of  no  injury  in  particular,  to  my 
knowledge.  Walter  Nichols/  [Countersigned]  Francis 
H.  Pearl,  Commissioner." 

**  Cross-Examination.  *  Question  i.  What  is  your  age  and 
residence  ?  Answer.  I  am  forty-eight  years  of  age,  and  re- 
side in  Haverhill,  Massachusetts.  Q.  2.  What  is  your  height 
and  weight?  A.  My  weight  is  about  one  hundred  and  sev- 
enty-five pounds,  and  my  height  about  five  feet  and  eight 
incnes.  Q.  3.  What  is  tne  color  of  your  eyes  and  hair?  A. 
My  eyes  are  rather  blue,  and  my  hair  dark,  sprinkled  with 
gray.  Q.  4.  Did  you,  or  not,  have  beard  or  whiskers  on  your 
face  on  the  28th  of  January,  1888?  A.  I  had  no  beard  and 
no  whiskers,  except  a  mustache.  Q.  5.  Did  you,  or  not,  see 
and  know  the  plaintiff  on  or  about  the  28th  of  January,  1888? 
A.  I  did  see  him  and  know  him  about  the  19th  or  20tn  of  Jan- 
uary, 1888.  Q.  6.  If  so,  about  what  was  plaintiff's  age,  weight, 
height,  and  color  of  hair  and  eyes  ?  A.  I  should  say  from  five 
feet  and  eight  inches  to  five  feet  and  ten  inches  in  height.  I 
should  think  that  he  might  be  from  fifty-five  to  sixty-five  years 
of  age ;  that  he  would  weigh  one  hundred  and  fifty  pounds. 
I  do  not  remember  the  color  of  his  hair  and  eyes.  Q.  7.  What 
was  your  business  in  January,  1888?  A.  Selling  shoes.  Q. 
8.  When  at  Spartanburg,  South  Carolina,  in  January,  1888, 
where  had  you  been,  and  where  goin^,  and  what  for?  A.  I 
had  been  to  Atlanta  and  other  places  in  Georgia  and  South 
Carolina,  and  was  going  to  Asheville,  in  North  Carolina,  sell- 
ing shoes.  Q.  9.  Did  you  witness  the  ejection  of  theplaintiflf 
from  the  cars  at  Campton,  S.  C,  about  28th  of  January,  1888? 
A.  I  saw  the  plaintiff  removed  from  the  cars,  as  I  have  stated 


by  and  between  the  plaintiff  and  conductor  at  Campton  at 
time  of  ejectment  ?  A.  I  think  I  saw  the  most  of  what  was 
done,  and  heard  nearly  all  that  was  said.  Q.  11.  If  so,  what 
was  said  or  done  by  each  ?  A.  I  have  answered  this  ques- 
tii)n  as  fully  as  I  can  on  direct  examination.  Q.  12.  On 
which  coach,  and  in  what  part  of  it  were  you  at  the  time  of 
ejectment  ?  A.  I  was  on  the  same  coach  with  Mr.  Pickens, 
and  I  think  it  was  the  only  passenger  coach  on  the  train  at 
that  time.  I  think  I  was  near  the  middle  of  the  coach  when 
the  conversation  first  commenced.  Q.  13.  How  many  others 
were  present,  and  who  were  they?  A.  I  sKould  judge,  from 
ten  to  fifteen  persons.  I  didn't  know  the  names  of  any  of 
ilhem  at  the  time,  except  Mr.  Pickens,     I  afterwards  learned 
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the  names  of  two  others,  but  cannot  recall  them  now.     Q. 

14.  Was  there  an  animated  discussion  on  the  train  relative 
to  the  justification  of  the  railroad  in  the  ejectment  of  plaintiff 
during  the  transit  to  Hendersonville  ?    A.  There  was.     Q. 

15.  How  many  engaged  in  the  discussion?  What  part  did 
you  take,  and  on  what  side?  A.  Nearly  all  the  passengers 
engaged  in  the  discussion.  I  took  part  in  it.  I  took  the 
side  of  the  conductor,  and  thought  he  was  justified  in  doing 
what  he  did.     Q.  16.  Why  did  the  conductor  stop  the  train 

-after  the  second  ejectment,  and  after  the  train  had  moved  off, 
and  take  the  plaintiff  on  ?  A.  I  suppose  he  stopped  the  train 
because  the  passengers .  asked  him  to,  and  because  Pickens 
offered  to  pay  all  that  the  conductor  required.  Q.  17.  Have 
3'ou  any  interest  of  any  sort  in  the  Asheville  &  Spartanburg, 
the  Richmond  &  Danville,  the  West  Terminus,  or  any  other 
railroad  company  ?  If  so,  what  interest  and  what  companies? 
A.  I  have  no  interest  of  any  sort  in  any  railroad  company. 
'Q.  18.  Do  you  belong  to  any  church  ?  If  so,  to  what  church? 
A.  I  do  not  belong  to  any  church.  Q.  19.  What  is  your  be- 
lief relative  to  a  future  and  eternal  state  of  rewards  and  pun- 
ishment ?  A.  I  believe  we  are  rewarded  for  the  deeds  done 
in  the  body.  Q.  20.  Of  what  country  are  you  a  native,  and 
of  what  descent?  A.  The  United  States,  and  of  English  der 
scent.  Walter  Nichols.*  [Countersigned]  Francis  H. 
Pearl,  Commissioner.'* 

"  Commonwealth  of  Massachusetts,  county  of  Essex — ss. : 
I,  Francis  H.  Pearl,  the  commissioner  named  in  said  commis- 
sion, do  hereby  certify  that  the  evidence  of  the  witness,  Wal- 
ter Nichols,  was  taken  down  under  oath,  and  subscribed  by 
him  in  my  presence,  on  the  28th  day  of  September,  A.  D. 
1888,  at  my  office.  No.  83  Merrimac  street,  in  the  city  of 
Haverhill,  county  of  Essex,  and  commonwealth  of  Massa- 
'Chusetts,  and  that  I  have  personal  knowledge  of  said  witness; 
and  I  further  certify  that  neither  of  the  parties  were  present 
-at  the  taking  of  said  deposition,  but  that  the  defendants  were 
represented  by  Ira  A.  Abbott^  Esquire,  who  propounded 
-questions  to  the  witness  on  direct  examination  on  behalf  of 
the  defendants,  and  that  the  plaintiff  filed  cross-interrogatories 
hereto  annexed,  to  be  propounded  to  the  witness  by  me  on 
-cross-examination,  and  which  I  so  propounded  on  the  part  of 
the  plaintiff.  Witness  my  hand  and  seal  this  28th  day  of  Sep- 
tember, 1888.    Francis  H.  Pearl,  Commissioner.    [Seal.] 

The  defendants  close. 

The  plaintiff  introduced  J.  A.  Frady,  who  testified :  "  I  was 
-on  the  cars  the  day  the  plaintiff  was  ejected.  After  the  con- 
ductor put  him  oft,  the  plaintiff  got  on  the  platform,  and  said 
ihat  he  claimed  to  be  a  new  passenger  from  that  point.     The 
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ctinductor  said  that  he  would  have  to  pay  his  way  from  Spar- 
tanburg. Thev  put  him  off  again.  He  nad  two  hard  dollars 
in  his  hand.  While  he  was  on  the  second  step  of  the  platform 
he  said  that  he  had  been  in  a  wreck,  and  wanted  to  get  home; 
that  he  would  pay  his  whole  fare  from  Spartanburg.  They 
put  him  on  the  ground.  Some  one  said  to  the  conductor, 
touching  him  on  the  shoulder:  *  I  think  you  have  gone  that 
far  wrong.  1  would  let  him  get  on.*  He  stopped  the  train, 
and  plaintiff  got  on.  The  conductor  said:  *  He  has  been 
monkeying  along  here,  and,  damn  him,  I  will  not  let  him  ride 
on  the'train.'  This  was  just  before  he  was  touched  on  the 
shoulder,"  W,  E.  Mills  was  sworn,  and  testified  :  **  I  saw  the 
plaintiff  put  off.  They  put  him  off.  He  got  on  again.  They 
put  him  off  the  second  time.  He  said  that  he  had  been  in 'a 
wreck,  and  w^anted  to  go  home.  I  saw  him  tender  the  monev. 
I  said  to  the  conductor:  *Why  don't  you  let  him  on?  He 
has  offered  to  pay  you.*  He  said  plaintiff  had  'been  monkey-  < 
ing  around  there,  a  damn  fool,'  and  he  had  a  great  mind  not 
to  let  him  get  on  again.  I  was  looking  out  of  the  window  on 
the  side,  at  the  end."  J.  S.Johnson  sworn,  and  testified: 
**The  plaintiff  offered  to  pay  full  fare  before  he  was  put  off 
the  second  time."  There  was  testimony  that  the  characters 
of  J.  S.  Johnson,  W.  E.  Mills,  and  J.  A.  Frady  were  good. 

The  plaintiff's  counsel  request  the  court  to  instruct  the  jury, 
in  regard  to  the  first  cause  of  action  :  **  The  contract  upon 
the  ticket,  requiring  it  to  be  stamped  and  countersigned  at 
Jacksonville,  Florida,  is  a  simple  contract,  and  may  be  waived 
by  the  authorized  agent  of  defendants ;  and  if  upon  the  re- 
turn trip  the  conductor  accepted  the  ticket  as  offered  by  the 
plaintiff,  without  having  been  countersigned  and  stamped  by 
the  agent  at  Jacksonville,  as  one  of  its  conditions  requirea, 
and  without  such  stamping  and  signing  had  passed  plaintiff 
upon  it  from  Jacksonville  to  Columbia,  S.  C,  as  testified  by 
plaintiff;  and  if  at  Columbia  he  took  a  coach  which  came 
through  to  Hendersonville,  and  the  conductors,  the  agents  of 
the  Richmond  &  Danville  Railroad  Company,  accepted  said 
ticket,  and  passed  plaintiff  upon  it  to  Spartanburg,  and  left 
the  ticket  with  plaintiff,  with  thepunch-markson  it,  to  be  taken 
up  by  the  conductor  from  Spartanburg  to  Hendersonville. 
these  acts  in  law  constitute  a  waiver  of  the  right  to  enforce 
the  requirement  to  have  it  stamped  and  signed,  and  the  con- 
ductor from  Spartanburg  had  no  right  to  refuse  to  pass 
plaintiff  the  remainder  of  the  trip  upon  it,  and  his  expulsion 
from  the  train  was  unlawful."  First  Exception.  The  court 
refused  to  give  the  instruction,  and  plaintiff  excepted.  The 
plaintiff's  counsel  requested  the  court  to  charge  the  jurv.  upon 
the  second  cause  of   action  :  **  The  plaintiff  being  in  fact  the 
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real  purchaser  of  the  ticket,  and  having  used  it,  unstamped 
and  not  countersigned  at  Jacksonville,  from  that  point  to 
Spartanburg,  by  the  sanction  and  consent  of  the  conductors, 
and  without  any  objection  made  by  any  of  them,  and  being 
the  bona  fide  owner,  presenting  it  to  the  conductor  after  leav- 
ing Spartanburg,  offering  at  the  same  time  to  identify  himself, 
if  required,  the  plaintiff  was  not  a  trespasser  upon  defendants* 
cars,  and  if  he  tendered  the  fare  from  Campion  to  Hender- 
sonville,  at  the  former  place  and  before  the  train  had  started, 
he  was  entitled  to  ride,  and  his  expulsion  was  unlawful. 
Second  Exception.  The  court  declined  to  give  the  instruction, 
and  the  plaintiff  excepted. .  The  defendants'  counsel  request- 
ed the  court  to  instruct  the  jury :  **  If  the  plaintiff  refused  to 
exhibit  a  lawful  ticket,  or  to  pay  full  fare  for  the  whole  dis- 
tance ridden  by  him  from  Spartanburg,  when  demanded  by 
the  conductor,  he  had  a  right  to  put  him  off  the  train ;  and 
when  he  was  put  off  at  a  flag-station,  at  which  point  the  train 
had  stopped  for  that  purpose  alone,  plaintiff  could  not  claim 
the  ri^ht  to  get  back  on  the  train  and  continue  his  journey  by 
agreeing  to  pay  the  fare  which  he  previously  refused  to  pay. 
When  plaintiff  refused  to  pay  full  fare,  and  the  conductor 
was  in  the  act  of  ejecting  him,  he  could  not,  by  offer  to  pay, 
acquire  the  right  to  again  become  a  passenger  on  the  same 
train."  The  court  declined  to  give  eitner  of  said  instructions, 
and  defendants  excepted.  The  court  then  instructed  the 
jury  :  "  The  plaintiff  was  bound  by  the  contract  on  the  face 
of  the  ticket,  and  by  the  terms  of  such  contract  he  could  not 
demand  passage  upon  the  ticket  on  his  return  from  Jackson- 
ville until  it  had  been  signed  by  him  and  stamped  by  the 
agent  at  Jacksonville;  that  the  conductor  was  under  no  obli- 
gation to  accept  the  ticket  without  such  stamp,  and,  upon  re- 
fusal to  pay  his  fare,  was  justified  in  expelling  him  from  the 
car.  The  plaintiff  says  that  he  used  no  more  force  than  was 
necessary  to  do  so.  The  fact  that  plaintiff  had  used  the  ticket 
from  Jacksonville,  Fla.,  to  Spartanburg,  S.  C,  without  having 
complied  with  the  terms  of  the  contract  on  his  ticket,  did  not 
in  law,  operate  as  a  waiver  by  the  defendants  of  the  conditions 
thereof.  The  second  issue  should  therefore  be  answered  in 
the  negative.  The  first  is,  by  consent, answ-ered  in  the  affirm- 
ative. This  disposes  of  the  plaintiff's  first  cause  of  action,  and 
it  is  unnecessary  for  you  to  consider  the  third  issue."  The 
plaintiff  excepted.  "  In  regard  to  the  plaintiff's  second  cause 
of  action,  the  plaintiff  being  in  the  car  without  a  ticket  which 
the  conductor,  under  his  instructions,  could  accept,  and  hav- 
ing, as  he  admits,  refused  to  pay  his  fare,  and  being  rightful- 
ly expelled,  he  could  not  lawfully  demand  passage  to  Hen- 
dersonville  without  paying  his  fare  from  Spartanburg, — that 
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being  the  point  from  which  the  conductor  was  in  charge  of 
the  train, — and  his  offer  to  pay  fare  from  Campton  to  Hen- 
dersonville  did  not  entitle  him  to  remain  on  the  cars.  The 
conductor  was  therefore  justified  in  as^in  expelling  him,  he 
having  gone  upon  the  platform.  In  doing  so,  he  could  not 
lawfully  use  more  force  than  was  necessary.  In  regard  to 
the  second  phase  of  testimonv  bearing  upon  this  alleged  cause 
of  action,  tnere  is  some  conflict  among  the  witnesses,  and  it 
will  be  your  duty  to  reconcile  such  conflict  so  far  as  you  can, 
and  to  arrive  at  the  truth.  In  doing  so,  discard  from  your 
minds  entirely  the  fact  that  plaintiff  isa  citizen  of  your  county, 
and  the  defendants  are  corporations.  The  counsel  on  both 
sides  of  this  controversy  have,  with  great  propriety,  warned 
you  aij^ainst  considerations  of  this  character.  You  are  to  be 
guided  by  the  testimony  as  you  hear  it,  and  nothing  else,  in 
arriving  at  the  truth  in  regard  to  the  facts.  You  are  to  applv 
to  such  facts,  as  you  may  find  them,  the  rule  of  law  as  I  shall 
cfive  it  to  you,  an9  thereby  arrive  at  your  verdict.  The  plaint- 
iff insists  that  by  the  testimony  it  is  shown  that,  while  he  was 
still  on  the  platform  of  the  car,  and  the  defendants*  servants 
were  in  the  act  of  expelling  him,  having  the  money  in  his 
hand,  the  train  standing,  and  not  in  motion,  he  offered  to  pay 
his  fare  from  Spartanburg  to  Hendersonville ;  that  the  con- 
ductor refused  to  accept  such  offer,  and  ejected  him  the  sec- 
ond time :  that  the  station  was  one  at  which  tickets  were  sold, 
and  passengers  taken  on  and  allowed  to  leave  the  train.  The 
defendants,  on  the  contrary,  insist  that  the  testimony  shows 
that  at  the  time  the  plaintiff  made  the  offer  to  pay  the  full 
fare  he  had  been  ejected,  and  was  on  the  ground ;  that  the 
cars  were  in  motion ;  that  Campton  was  and  is  a  flag  station; 
and  that  the  train  was  stopped  for  the  sole  purpose  of  eject- 
ing plaintiff;  and  that  he  nad  no  right  to  re-enter  the  train. 
You  will  remember  the  testimony  of  the  plaintiff,  the  con- 
ductor, and  the  other  witnesses  wno  testified  in  regard  to  the 
transaction.  It  is  your  duty  also  to  consider  the  argnment 
of  counsel  which  has  been  made,  and  endeavor  to  obtain  there- 
from assistance  in  reaching  a  correct  conclusion.  The  plaint- 
iff requests  me,  and  I  charge  you,  if  you  find  that  while  the 
train  was  standing  at  Campton,  and  before  it  had  moved,  the 
plaintiff  at  any  time  tendered  or  offered  to  pay  the  far^  from 
Spartanburg  to  Hendersonville,  the  conductor  should  have 
received  it,  and  permitted  the  plaintiff  to  continue  his  Jour- 
ney ;  and  his  refusal  to  do  so  was  wrongful,  and  his  expulsion, 
if  you  find  that  he  was  expelled  after  making  such  tender, 
was  unlawful ;  and  your  answer  to  this  issue  should  be  in  the 
affirmative.  But,  if  you  find  from  the  testimony  that  the 
plaintiff  did  not  make  such   tender  until  after  the   train  had 
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Started,  and  was  in  motion,  the  conductor  was  under  no  obli- 
gation to  stop  the  train  and  receive  him  into  the  car,  and  you 
should  answer  the  issue  in  the  negative.  If  you  find  the  issue 
in  the  affirmative,  you  should,  in  answer  to  the  next  issue,, 
award  to  the  plaintiff  such  damages  as  will  compensate  him 
for  the  injury  which  he  sustained  by  such  expulsion.  In  doing 
so,  you  should  include  such  actual  damage  as  he  sustained 
from  exposure,  cold,  the  treatment  received,  mortification, 
and  humiliation  of  feelings.  The  damages  should  be  confined 
to  such  as  were  sustained  by  his  eviction  after  the  tender  of 
his  fare  from  Spartanburg.  In  addition  thereto,  you  may,  if 
you  find  that  there  was  any  violent,  profane,  or  insulting  Ian- 
guage  used  and  applied  to  the  plaintiff,  or  any  wanton  or  un- 
necessary indignity  offered  to  plaintiff,  if  in  the  exercise  of 
your  sound  judgment  you  deem  proper,  ^ive  him  such  vin- 
dictive or  exemplary  dlamages  as  you  thmk  just  and  right,, 
under  the  circumstances'"  In  response  to  a  prayer  by  de- 
fendants' counsel,  the  court  furtner  instructed  the  jury: 
"  But,  in  the  absence  of  evidence  of  insult,  violence,  or  wan- 
ton injury,  the  plaintiff  cannot  recover  more  than  actual  dam- 
ages.* The  defendants  excepted  to  the  refusal  to  charge  as 
requested,  and  to  the  charges  given. 

There  was  a  verdict  for  the  plaintiff,  as  set  forth  in  the 
record.  The  defendants  made  a  motion  for  a  new  trial,  for 
error  in  refusal  to  instruct  the  jury  as  requested,  and  in  the 
instructions  given.  Motion  denied.  The  defendants  then 
moved  the  court  to  set  aside  the  verdict  because  the  damages 
assessed  were  excessive.  Motion  denied.  Judgment.  The 
defendants  appealed. 

F.  H,  Biisbee  and  D.  Schenck  for  appellants. 

Batchclor  &  Devercux  for  appellee. 

Avery,  J. — The  plaintiff's  first  cause  of  action  was  founded 
on  the  failure  and  refusal  of  the  defendant  companies  to  per- 
form the  contract  arising  out  of  the  purchase  by 
plaintiff  at  HendersonvilTe,  N.  C,  of  a  return  tick-  <2M«itote«* 
et  from  that  place  to  Jacksonville,  Fla.,  and  the  ejection  of 
plaintiff  from  the  car  of  the  Spartanburg  &  Asheville  Rail- 
road Company  on  his  return,  at  a  place  called  "  Campton,'^ 
on  their  road,  because  he  had  failed  to  sign  said  ticket,  and 
have  it  stamped  by  the  agent  at  Jacksonville,  according  to 
the  contract  printed  in  it.  The  second  cajuse  of  action  was 
the  alleged  wrongful  expulsion  of  the  plaintiff,  and  the  ♦  re- 
fusal  by  the  agent  of  the  oefendants,  after  he  had  been  ejected 
from  the  train,  and  while  he  was  being  expelled,  to  accept  the 
tenders  of  money  made  by  him  for  fare.  We  cannot  con- 
sider the  reasonableness  of  the  regulation  in  reference  to 
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signing  and  stamping  the  plaintiff's  ticket;  for,  in  the  discus- 
sion 01  this  appeal,  that  cannot  now  be  treated  as  an  open  ques- 
tion. The  judge  below  instructed  the  jury  as  to  the  nature 
of  the  contract,  and  the  alleged  waiver  of  it  by  the  railroad 
companies  :  and  the  jury  found  the  issue  arising  out  of  that 
cause  of  action  for  the  defendants.  The  plaintiff  did  not  ap- 
peal, and  the  defendants  assign  as  error  only  the  refusal  of 
the  court  to  give  the  instruction  asked,  ana  the  giving  of 
that  substituted  for  it,  upon  the  issues  involved  in  the  second 
cause  of  action. 

Following  the  general  current  of  authority  in  the  United 
States,  this  court  has  held  that  the  officers  of  a  railroad  com- 

f>any  have  a  right  to  expel  a  passenger  who  re- 
uses to  pay  the  usual  fare,  provided  no  more 
of  filr^"'*'^'  force  is  used  than  is  necessary  in  ejecting  him. 
Clark  V.  Wilmington  &  W.  R.  Co.,  91  N.  C.  512, 
18  Am.  &  Eng.  R.  Cas.  366;  Skillman  v.  Cincinnati,  S.  &  C. 
R.  Co.,  13  Am.  &  Eng.  R.  Cas.  31 ;  Toledo,  \V.  &  W.  R.  Co. 
V,  Wright,  34  Am.  Rep.  277 ;  Lake  Shore  &  M.  S.  R.  Co.  v. 
Pierce,  47  Mich.  277,  3  Am.  &  Eng.  R.  Cas.  340 ;  Butler  v. 
Manchester,  S.  &  L.  R.  Co.,  33  Am.  &  Eng.  R.  Cas.  556,  and 
note ;  Petrie  v,  Pennsylvania  R.  Co.,  42  N.  J.  Law,  449,  i 
Am.  &  Eng.  R.  Cas.  258.  In  Clark  v.  Wilmington  &  W.  R. 
Co.,  supra,  the  court  say  further  in  reference  to  the  expul- 
sion ol  a  passenger  who  has  refused  to  pay  :  "  Nor,  when  the 
officer  has  stopped  the  train,  and  he  is  descending  the  steps, 
and  about  to  pass  out,  will  a  tender  of  the  fare  entitle  him  to 
return  to  his  seat.  He  forfeits  his  right  of  carriage  by  such 
misconduct  by  breaking  his  own  contract  to  pay  when  called 
on  ;  and  it  is  not  regained  by  his  repentance  at  the  last  mo- 
ment, and  after  he  has  caused  the  inconvenience  and  delay 
to  the  company  by  his  wrongful  act."  If  the  tender  of  fare 
is  made  by  a  passenger,  or  any  other  person  for  him,  before 
the  train  is  stopped  to  expel  nim,  the  company  must  accept 
it  and  allow  him  to  remain ;  but  after  the  train  has  been 
stopped  for  that  purpose,  he  cannot  reimpose  upon  the  com- 

t)any  the  obligation  to  perform  a  contract  which  he  had  vio- 
ated  in  the  first  instance  by  an  offer  of  the  money  that  he 
ought  to  have  paid  when  demanded.  Hoffbauer  v.  Daven- 
port &  N.  W.  R.  Co.,  52  Iowa,  342. 

If  persons  were  allowed,  out  of  mere  wantonness  or  mis- 
chief, or  in  order  to  test  a  legal  question,  to  decline  to  pay 
fare  until  a  train  is  stopped  to  eject  them,  an3 
Mteronlln.  then,  at  the  momcut  of  expulsion  or  immediately 
de/oVfare."'  after,  to  reinstate  themselves  in  all  their  original 
rights  as  passengers  by  a  tender  of  the  usual  Tare, 
it  would  often  subject  the  public  to  inconvenience,  travelers 
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to  dangers  of  accident,  and  corporations  to  useless  risks,  sim- 
ply to  gratify  caprice  or  malice,  or  a  propensity  for  specula- 
tion. It  is  a  well-settled  principle,  in  which  nearly  allof  the 
authorities  in  this  country  concur,  that  where  the  recusant 
passenger  forces  the  company  to  put  him  off  at  a  point  other 
than  a  regular  station,  or  at  which  there  would  have  been 
no  delay  but  for  the  necessity  of  ejecting  him,  the  conductor 
may  refuse  his  tender  of  fare  after  neisput  off,  and  even  if  dur- 
ing  the  delay  he  gets  upon  the  train  again  to  make  the  ten- 
der, rnay  expel  him  a  second  time,  if  he  choose  to  do  so.  3 
Wood,  Ky.  Law,  §§  361,  362  and  notes;  2  Wood,  Ry.  Law,  § 
298 ;  Hoflbauer  v.  Davenport  &  N.  W.  R.  Co..  supra.  Where  a 
person  is  put  off  a  train  for  refusal  to  pay  fare  at  a  regular  sta- 
tion, or  so  near  it  that  he  can  reach  it,  while  the  train  is 
stopping  there,  and  buys  a  ticket  from  such  depot  to  some 
point  in  the  direction  in  which  he  is  traveling,  the  weight  of 
authority  is  in  favor  of  the  rule  that  he  can  be  required  even 
then  to  pa)^  charges  for  the  distance  that  he  previously  rode 
on  the  train  without  a  ticket,  and  ejected  tor  refusal  to  do 
so.  3  Wood,  Ry.  Law,  §  361 ;  Stone  v.  Chicago  &  N.  W.  R. 
Co.,  47  Iowa,  83.  We  think  that  there  was  error  in  the  in- 
struction  given  by  the  judge  below. 

After  careful  scrutiny  oithe  evidence  of  every  witness,  we 
fail  to  find  any  testimony  tending  to  show  that  tickets  were 
sold  at  Campton,  and  to  justify  the  instruction  predicated 
upon  the  idea  that  it  was  a  regular  station.  But,  conceding 
that  tickets  w^ere  sold  there,  and  that  passengers  sometimes 
got  on  and  off  there,  it  is  in  evidence  and  is  not  disputed 
that  the  particular  train  on  which  the  defendant  was  travel- 
ing woula  not  have  stopped  at  Campton  but  for  the  purpose 
of  expelling  him  from  it.  If  that  be  true,  both  reason  and 
authority  sustain  the  ri^ht  of  the  conductor  to  put  him  off, 
and  to  refuse  him  readmission,  just  as  he  might  have  done  at 
any  point  on  the  line,  where  there  was  not  even  a  house.  If 
Campton  was  a  regular  station,  and,  while  the  train  was  de- 
tained  there  the  plaintiff  had  bought  a  ticket  to  Henderson- 
ville,  and  again  entered  the  train,  and  tendered  the  fare  from 
Spartanburg  to  that  point,  in  money  with  the  ticket,  that 
state  lOf  facts  would  have  presented  a  very  different  question. 
The  ticket  issued  by  its  agent  would  have  constituted  a  new 
contract  on  the  part  of  the  company,  by  which,  with  the  tender 
of  the  amount  previously  due— and,  according  to  some  authori- 
ties, without  it — the  company  would  have  been  compelled  to 
transport  him  on  its  train  to  Hendersonville.  But  it  is  not 
essential  that  we  should  pass  upon  that  question.  So  far  as 
this  train  was  concerned  on  this  particular  occasion,  the  con- 
duct of  the  plaintiff  was  the  only  cause  for  stopping  it  at 
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Campton.  When  the  detention  was  due  solely  to  his  refusal 
to  perform  the  implied  contract  growing  out  of  his  getting  on 
the  train,  by  paying  the  usual  fare  to  his  destination,  the  law 
will  sustain  the  company  in  insisting  that  he  shall  pay  the 
penalty  of  such  persistent  refusal  by  being  himself  subjected 
to  inconvenience  without  compensation.  His  honor  should 
have  instructed  the  jury  that,  as  the  train  was  stopped  only 
for  the  purpose  of  putting  the  plaintiff  off,  he  was  not  enti- 
tled to  recover  damage  for  the  refusal  to  accept  fare  after 
the  train  stopped,  or  Tor  again  ejecting  him  while  the  train 
was  standing  there.  O'Brien  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  80 N.  Y.  236,  I  Am.  &  Eng.  R.  Cas.  259.  There  is  error, 
for  which  a  new  trial  will  be  granted. 

Right  of  Passenger  to  Return  to  Train  upon  Tender  of  Fare  after  Train  has 
been  Stopped  to  Eject  Him.— See  Pease  v.  Delaware  &  L.  R.  Co.  (N.  Y.).  26 
Am.  &  Eng.  R.  Cas.  185,  note  189 ;  Hayes  v.  New  York  C.  &  H.  R.  R.  Co. 
(N.  Y.)  18  ///.  363.  note  365  ;  Clark  v.  Wilmington  &  W.  R.  Co.  (S.  Car.). 
18  A/.  366  ;  Louisville,  N.  &G.  S.  R.  Co.  v.  Harris  (Tenn.),  16  Id.  374,  note 
379;  Skillman  7/.  Cincinnati.  S.&C.  R.  Co.  (Ohio),  13  Id.  31,  note  36; 
Garrett  v.  Louisville  &N.  R.  Co.  (Tenn.).  3  Id,  416;  O'Brien  7/.  New  York 
C.&  H.  R.  R,  Co.  (N.  Y.).  I  Id.  259. 

Right  of  Expelled  Passenger  to  Purchase  Ticket  and  Claim  Passage. — See 
Swan  V.  Manchester  &  L.  R.  Co.  (Mass.),  6  Am.  &  Eng.  R.  Cas.  327. 


BOYLAN 

V. 

Hot  Springs  R.  Co. 

(United  States  Supreme  Courts  November  11,  1889.) 

Passenger— Knowledge  of  Conditions  in  Ticlcet— Acceptance  and  Signing* 

— A  passenger  who  assents  to  the  contract  contained  in  a  ticket  by  accept- 
ing and  signing  it,  is  bound  by  the  conditions  expressed  in  it,  whether  he 
knew  what  they  were  or  not,  and  evidence  as  to  the  time  when  he  first 
knew  the  conditions  is  inadmissible  in  an  action  for  breach  of  the  contract 
of  carriage. 

Same — Waiver  of  Condition— Estoppel. — When,  by  the  express  conditions 
of  a  ticket  accepted  and  signed  by  a  passenger,  the  right  to  return  upon 
such  ticket  is  conditional  upon  its  being  signed  and  stamped  by  the  station 
agent  at  the  terminus  of  the  route,  and  no  agent  or  emplojre  of  the  railroad 
company  is  authorized  to  alter,  modify  or  waive  any  condition,  the  action 
of  the  baggage  master  in  punching  the  ticket  and  checking  the  passenger's 
baggage  or  that  of  the  brakeman  in  admitting  him  to  the  train,  does  not 
estop  the  railroad  company  from  denying  the  passenger's  right  to  trans- 
portation. 
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Same — Refusal  to  Pay  Fare — Notice  of  Aqfiount  of  Fare. — Where  a  person 
has  failed  to  have  a  return  ticket  stamped  as  required  by  an  express  con- 
dition contained  in  it,  and  has  absolutely  declined  to  pay  fare  upon  the 
train,  the  fact  that  the  conductor  did  not  inform  him  of  the  amount  of  the 
fare  before  ejecting  him  is  immaterial. 

Same — Assumpsit — Contract  of  Carriage. — When  the  contract  of  carriage 
contained  in  a  ticket  is  not  binding  upon  the  company  by  reason  of  the 
passenger's  failure  to  have  the  ticket  stamped  as  required  by  an  express  con- 
dition contained  in  it,  an  action  of  assumpsit,  sounding  in  contract,  and  not 
in  tort,  cannot  be  maintained  to  recover  any  damages,  direct  or  consequen- 
tial, for  the  passenger's  expulsion,  and  evidence  concerning  the  circum- 
stances attending  the  explusion  and  the  consequent  damages  arising  there- 
from, is  inadmissible. 

Error  to  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois. 

This  was  an  action  of  assumpsit  against  a  railroad  corpora- 
tion  by  a  person  who,  after  taking  passage  on  one  of  its  trains, 
was  forcibly  expelled  hy  the  conductor.  At  the  trial  in  the 
circuit  court  the  plaintiff  testified  that  on  March  18,  1882,  he 

gurchased  at  the  office  of  the  Wabash,  St.   Louis  &  Pacific 
Lailway  Company,  in  Chicago,  a  ticket  for  a  passage  to  Hot 
Springs  and  back  (which  is  copied  in  the  margin  *  and  which, 

I.  Issued  by  Wabash,  St  Louis  and  Pacific  Railway.  Tourist  special  con- 
tract. Good  for  one  first-class  passage  to  Hot  Springs,  Ark.,  and  return,  when 
officially  stamped  on  the  back  hereof,  and  presented  with  coupons  attached. 
In  consideration  of  the  reduced  rate  at  which  this  ticket  is  sold,  I,  the  under- 
signed, agree  to  and  with  the  several  companies  over  whose  lines  this  ticket 
entitles  me  to  be  carried,  as  follows,  to-wit :  (1)  That  in  selling  this  ticket  the 
Wabash,  St.  Louis  and  Pacific  Railway  Company  acts  as  agent,  and  is  not  re- 
sponsible beyond  its  own  line.  (2)  That  this  ticket  is  not  transferable,  and  no 
stop  over  at  any  intermediate  point  will  be  allowed,  unless  specially  provided 
for  by  the  local  regulations  of  the  lines  over  which  it  reads.  (3)  That  any  al- 
teration whatever  of  this  ticket  renders  it  void.  (4)  That  it  is  good  for  going 
passage  only  five  (5)  days  from  date  of  sale,  as  stamped  on  back,  and  written 
below.  (5)  That  it  is  not  good  for  return  passage,  unless  the  holder  identifies 
himself  as  the  original  purchaser  to  the  satisfaction  of  the  authorized  agent  of 
the  Hot  Springs  Railroad,  at  HotSprings,  Ark.,  within  ^fty-five(55)  days  from 
date  of  sale,  and  when  officially  signed  and  dated  in  ink,  and  duly  stamped 
by  said  agent,  this  ticket  shall  then  be  good  only  five  (5)  days  from  such  date. 
(6)  That  I,  the  original  purchaser,  hereby  agree  to  sign  my  name,  and  other- 
wise identify  myself  as  such,  whenever  called  upon  to  do  so  by  any  conductor 
or  agent  of  the  line  or  lines  over  which  this  ticket  reads.  (7)  That  baggage 
liability  is  limited  to  wearing  apparel  not  exceeding  f  100  in  value.  (8)  That 
the  coupons  belonging  to  this  ticket  will  not  be  received  for  passage,  if  de- 
tached. (9)  That  my  signature  shall  be  in  manuscript  and  in  ink.  (10)  That 
unless  all  the  conditions  on  this  ticket  are  fully  complied  with  it  shall  be  void, 
((i)  That  I  will  not  hold  any  of  the  lines  named  in  this  ticket  liable  for  dam- 
ages on  account  of  any  statement  not  in  accordance  with  this  contract  made 
by  any  eniployeof  said  lines.  (12)  And  it  is  especially  agreed  and  understood 
by  me  that  no  agent  or  employe  of  anv  of  the  lines  named  in  this  ticket  has 
any  power  to  alter,  modify,  or  waive  m  any  manner  any  of  the  conditions 
named  in  this  contract.  Signature  :     P.  C.  Boylan. 

Witness  :        H.  C.  Keeran. 

Date  of  sale,  March  i8th,  1882. 

Geo.  H.  Daniels,  Gen'l  Ticket  Agent. 
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each  valise,  basket,  or  package  too  large  to  be  carried  on  the 
lap  of  the  passenger  without  incommoding  others,  five  or  ten 
cents,  according  to  size."     The  packages  consisted  of  three 

f)icture  frames,  done  up  in  two  parcels,  and  were  about  two 
eet  in  length,  and  nearly  twenty  inches  in  width.  The  plaint- 
iff,  when  requested,  refused  to  go  on  to  the  platform  of  the 
car  or  to  leave  it 

W.  IV,  McFarland  for  appellant. 
F,  L,  Backus  for  respondent. 

Bradley,  J. — The  action  was  brought  for  an  alleged  as- 
sault and  battery  committed  upon  the  plaintiff  by  the  servants 
of  the  defendant  in  forcibly  removing  him  from 
CftM  luud.     ^^^  ^£  j^g  ^^j.g  ^^  which  he  had  taken  passage.     The 

defendant  relied,  for  justification  of  the  ejection  of  the  plaint- 
iff from  the  car,  upon  his  alleged  refusal  to  pay  the  additional 
fare  required  by  the  regulations  of  the  company,  when  a  pas- 
senger takes  into  its  car  a  package  too  large  to  be  carried  on 
the  lap  of  the  passenger  without  incommoding  'others ;  and 
it  is  claimed  that  the  plaintiff  had  a  package  which  brought 
him  within  the  operation  of  that  regulation ;  and  that  he  re- 
fused to  pay  such  additional  fare,  as  well  as  to  leave  the  car, 
on  request,  before  force  was  applied  to  remove  him.  It  may 
be  assumed  tha*^  the  regulation  referred  to  was  a  reasonable 
one  ;  and  therefore,  if  the  facts  were  as  claimed  on  the  part 
of  the  defendant,  the  use  of  the  requisite  force  for  the  re- 
moval of  the  plaintiff  from  the  car  was  justified.  Such  was 
the  view  of  the  trial  court.  But  there  was  a  controversy,  in 
respect  to  facts,  presented  by  conflicting  evidence.  It  af>- 
pears  that  the  plamtiff  paid  to  the  conductor,  and  the  latter 
received  from  him,  the  usual  passenger  fare  of  five  cents. 
The  testimony  of  the  plaintiff  was  that  he  was  not  asked  to 
pay  any  additional  fare,  but  all  that  was  required  of  him  by 
the  conductor,  before  he  was  taken  out  of  the  car,  was  that 
he  either  go  out  onto  the  platform  or  leave  the  car. 

The  questions  were  presented  whether  the  package  came 
within  the  rule  which  entitled  the  defendant  to  the  additional 
fare,  and,  if  it  did,  was  the  plaintiff  requested  or  did 
obiigatioB  to  he  refuse  to  pay  such  fare  before  his  ejection  from 
payadditioBAi  the  Car?  These  were  by  the  trial  court  treated  as 
Iir-oaertto»  questions  of  fact,  and  submitted  to  the  iury  as  such, 
of  fact.  The  negative  of  either  fact  would  entitle  the  plaint- 

iff to  recover.  The  latter  was  clearly  a  question  of 
fact  upon  the  evidence.  In  respect  to  the  other  proposition, 
the  court  was  requested  to  hold  as  matter  of  law,  and,  charge 
the  jurv,  that  the  bundles  were  too  large  to  be  carried  on  the 
lap  of  tiie  passenger,  without  incommoding  others.     Excep- 
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tion  was  taken  to  the  refusal  to  so  charge.  And  the  court 
was  further  requested  and  declined  to  charge  that  "  the  ques- 
tion as  to  whether  the  packages  were  too  large  was  not  a 
matter  to  be  decided  by  the  plaintiff,  but  is  to  be  decided  by 
the  defendant,  and  if  its  agents,  in  the  exercise  of  fair  judg- 
ment and  in  good  faith,  determine  that  a  package  is  too  large, 
and  requires  pay,  the  passenger  must  comply  with  a  request 
to  pay,  or  leave  the  car,"  and  exception  was  taken  to  such  re- 
fusal. For  the  successful  operation  of  the  road,  and  for  the 
accommodation  and  comfort  of  its  passengers,  certain  regula- 
tions are  evidently  essential.  The  one  in  question  was  rea- 
sonable, but  that  portion  of  it  relating  to  the  present  case  is 
indefinite,  in  so  far  that  it  does  not  in  terms  furnish  all  the  in- 
formation  necessary  to  its  execution,  which  is  dependent  upon 
the  fact  that  the  package  is  too  large  to  be  earned  in  the  lap 
of  the  passenger  without  incommoding  others.  A  package 
may  be  such  and  so  large  as  to  require  the  conclusion  that  it 
is  within  the  rule  which  entitles  the  companj  to  demand  the 
increased  fare,  and  in  such  case  the  court  might  as  matter  of 
law  so  determine.  When  it  does  not  necessarily  so  appear, 
the  question  arising^  in  that  respect  becomes  one  of  fact,  to  be 
otherwise  disposed  of.  In  the  present  case  the  court  could 
not  hold  that  the  package  was  within  the  meaning  of  those 
referred  to  in  the  regulation.  The  right  of  the  plaintiff  was 
dependent  upon  the  application  of  the  regulation  to  his  pack- 
age, and  not  upon  the  judgment  of  the  conductor.  The  abil- 
ity of  the  latter  to  construe  the  regulation,  and  to  determine 
whether  the  package  justified  the  demand  of  more  fare,  may 
have  been  greater  than  that  of  the  plaintiff,  but  their  right  to 
.exercise  their  judgments  in  that  respect,  subject  to  the  con- 
sequences, was  not  unequal.  The  question  was  for  the  jury 
to  determine  whether  the  extent  of  the  plaintiff's  package 
was  such  as  to  be  embraced  within  the  meaning  of  the  reg- 
ulation. The  question  is  one  of  the  weight  of  evidence,  which 
was  solely  for  the  consideration  of  the  court  below.  If  the 
execution  of  this  portion  of  the  regulation  is  liable  to  be  at- 
tended with  embarrassment,  it  is  because  its  terms,  descriptive 
of  the  packages  referred  to,  are  not  sufficiently  definite  to  fur- 
nish a  certain  guide  to  the  company's  servants,  who  are  re- 
quired to  execute  it. 

There  was  no  error  in  the  reception  of  evidence  of  the  num- 
ber of  passengers  in  the  car  when  the  plaintiff  entered.     While 
that  fact  had  no  bearing  upon  the  question  of  the 
right  of  the  plaintiff  to  ride  without  paying  addi-  BTi4«««Mto 
tional  fare,  it  was  descriptive  of  the  situation.     If  p^^^^^,. 
all  the  seats  had  been  full,  there  would  have  been  cm. 
some  demonstration  of  the  fact  whether  any   of 
the   others   were  incommoded   by  the  package,  as  bearing 
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upon  the  question  on  the  trial  in  that  respect.  And  it  was 
not  improper  to  show  the  number  present  who  saw  the  trans- 
action which  resulted  in  the  removal  of  the  plaintiff  from  the 
car.  The  court  distinctly  charged  the  jury  that  the  number 
of  passengers  in  the  car,  or  the  opportunity  to  carry  a  pack- 
age because  the  number  was  small,  had  no  importance  on  the 
question  of  the  right  of  the  defendant  to  require  of  the  plaint- 
iff  the  observance  of  the  regulation,  and  on  his  refusal  to  do 
so  to  expel  him  from  the  car  if  his  package  was  such  as  to 
justify  it. 

After  this  occurrence,  and  upon  the  complaint  of  the  plaint- 
iff, the  matter  of  Policeman  (Campbell,  who  had  been  called 
upon  by  the  conductor  to  assist  in  the  removal  of 
wiiJJllll?  *  ^"^  plaintiff  from  the  car,  was  brought  to  a  hearing 
on  that  account  before  the  police  commissioner  of 
Brooklyn,  and  the  conductor  and  driver  there  testified  as  wit- 
nesses. On  their  cross  examination,  on  the  trial  of  the  pres- 
ent case,  they  were  by  the  plaintiffs'  counsel  asked  whether 
they  made  certain  statements  on  the  hearing  before  the  com- 
missioner, and,  after  their  answers,  evidence  was  given  that 
they  testified  otherwise  there.  This  evidence  was  not  com- 
petent on  the  merits  as  against  the  defendant,  but,  so  f  r  as 
the  facts  embraced  within  those  statements  were  material  to 
the  issue  on  trial,  the  contradictory  evidence  was  competent 
solely  for  the  purpose  of  affecting  the  credibility  of  the  wit- 
I  nesses.     It  must  be  assumed  that  was  received  for'that  purpose 

I  only,  and  therefore  competent.     It  is  for  such  purpose  per- 

j  mitted,  in  that  manner,  to  prove  that  a  witness  has  made  prior 

I  statements  contradictory  to  those  which  he  states  on  the  trial, 

as  bearing  upon  his  credibilit}^  or  reliability  as  a  witness, 
f  The  plaintiff  not  only  did  this,  but  went  further.     The  con- 

ductor, on  his  cross  examination,  was  asked  whether  he  testi- 
fied before  the  commissioner  that  he  told  the  plaint- 
Testimouyof  jfj^  ^^  the  occasion  in  question,  that  he  could  not 
fore  commii.  ^^^^  insidc  the  car  because  it  was  against  the  rules, 
fcioner.  uulcss  he  paid,  referring  to  the  additional  fare  on 

account  of  the  package.  The  witness  answered  in 
the  affirmative.  Then,  by  way  of  contradiction,  another  wit- 
ness who  was  present,  and  took  the  notes  of  evidence  on  that 
hearing,  was  asked,  *'  Did  he  testify  that  he  demanded  that 
the  plaintiff  should  pay  for  the  frames,  and  that  he  refused  to 
pay?''  to  which  objection  was  made  on  the  ground  that  the 
question  was  not  asked  the  witness,  that  it  was  immaterial 
and  collateral,  and  that  the  issue  on  the  hearing  was  different 
from  the  one  in  this  action.  The  objection  being  overruled, 
and  exception  taken,  the  witness  answered  to  the  effect  that 
the  conductor  did  not  so  testify,  or  testify  to  anything  about 
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paying  for  the  package.  '  This  evidence  was  not  contradictory 
of  anything  which  the  conductor  stated  on  the  hearing  before 
the  commissioner,  and  therefore  did  not  come  within  the  rule 
which  permits  evidence  of  that  character  to  impeach  the  credit 
of  a  witness.  The  question  to  which  the  objection  was  taken 
was  not  whether  the  conductor  had  made  any  particular 
statement,  prior  to  the  trial,  in  conflict  with  that  made  by  him 
dn  this  trial,  or  whether  he  had  made  one  which  he  on  cross 
examination  denied  having  made,  but  whether,  on  the  former 
hearing,  he  had  stated  what  on  this  trial  he  said  he  had  there 
stated.  The  fact  whether  he  had  or  not  so  testified  on  that 
hearing  was  not  relevant  to  the  issue  in  this  action,  although 
the  fact  whether  he  did  demand  payment  was  a  material  one 
upon  subh  issue.  The  answer  in  the  affirmative  by  the  con- 
ductor, of  the  question  put  to  him  by  the  plaintiff's  counsel, 
closed  the  inquiry  in  respect  to  the  statement  embraced  in  it. 
There  was  nothing  to  legitimately  contradict.  The  witness 
by  such  answer  testified  that  he  had  upon  such  hearing  made 
the  statement  to  which  his  attention  was  called  by  the  ques- 
tion ;  and,  inasmuch  as  the  fact  whether  or  not  he  had  so  tes- 
tified was  collateral  and  irrelevant  in  this  action,  the  plaintiff 
was  concluded  in  his  inquiry  by  the  answer  given  by  the  wit- 
ness. The  evidence  was  therefore  incompetent.  Com.  v, 
Hawkins,  3  Gray  (Mass.),  463 ;  Height  v.  People,  50  N.  Y. 
392 ;  Hart  v.  Hudson  River  Bridge  Co.,  84  N.  Y .  57. 

The  question  whether  the  plaintiff  was  by  the  conductor 
asked  and  refused  to  pay  the  additional  fare  before  he  was  put 
off  the  car  was  in  dispute  upon  the  conflicting  evidence.  And 
it  cannot  be  seen  that  the  evidence  that  the  conductor  made 
no  statement  to  that  effect  on  his  examination  as  a  witness  be- 
fore the  police  commissioner,  shortly  after  the  occurrence, 
may  not  have  been  prejudicial  to  tfie  defendent  upon  that 
question  of  fact.  For  that  reason,  and  for  that  error,  the  judg- 
ment should  be  reversed,  and  a  new  trial  granted ;  costs  to 
abide  the  event.    All  concur,  except  Haight,  J.,  not  sitting. 
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St.  Louis,  Iron  Mountain  &  Southern  R.  Co. 

V. 

Adcox. 

{Arkansas  Supreme  Courts  January  18,  1890.) 

R«fuMl  to  Designate  Place  as  Flag  Station  ^Reasonable  Regulation.~Tfae 

refusal  of  a  railroad  company  to  designate  as  a  flag  station  for  its  through 
trains,  a  place  which  is  not  an  incorporated  town,  which  contains  only  a 
few  houses  and  is  situated  within  three  miles  of  a  regular  station,  is  not  an 
unreasonable  regulation  ;  and  when  the  facts  are  uncontroverted,  it  is  er- 
ror for  the  court  to  submit  to  the  jury  the  question  of  the  reasonableness 
of  such  regulation. 

Failure  to  Stop  Train — Liability^ — If  a  person  is  not  informed  by  the  agent 
from  whom  he  purchased  a  return  ticicet,  that  the  train  upon'  which  the 
agent  knew  the  passenger  proposed  to  return  would  not  stop  at  that  sta- 
tion, and  the  passenger  was  misled  by  the  company's  custom  of  habitually 
stopping  its  trains  there  upon  being  flagged,  such  passenger  is  entitled  to 
recover  damages. 

Appeal  from  Circuit  Court,  White  County. 

Action  by  J.  E.  Adcox  against  the  St.  Louis,  Iron  Moun- 
tain &  Southern  R.  Co.  for  damages  caused  by  the  failure  of 
the  defendant  to  stop  a  train  at  a  station  after  it  had  been 
flagged.  The  defendant  appeals  from  a  judgment  for  the 
plaintiff. 

Dodge  &r  Johnson  for  appellant. 

71  /.  Oliphint  for  appellee. 

Per  Curiam. — i.  The  refusal  of  a  railway  company  to  des- 
ignate as  a  flag  station,  for  its  through  trains,  a  place  which 
is  not  an  incorporated  town,  which  contains  only  a 
D^ii^atioB  fe^  houses,  and  is  situated  within  three  miles  of  a 
tioa.**  '**"  regular  station,  is  not  an  unreasonable  regulation. 
The  facts  being  uncontroverted,  it  was  the  province 
of  the  court  to  declare  the  regulations  reasonable.  To  sub- 
mit the  question  to  the  jury  for  determination,  under  such 
circumstances,  was  simply  to  leave  the  matter  to  their  discre- 
tion, which  was  error. 

2.  If  the  plaintiff,  without  fault  of  his,  was  misled  by  the 
company's  custom  into  believing  that  the  place  was  a  flag  sta- 
tion for  night  passenger  trains,  then  his  right  to 
•to^'tTau  recover  was  the  same  as  though  he  had  been  mis- 
sop  ran.  directed  by  its  authorized  agent.  St.  Louis,  1.  M. 
&  S.  R.  Co.  IK  Atchison,  47  Ark.  74;  Hobbs  v,  Texas  &  P.  R. 
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Co.,  49  Ark.  357,  34  Am.  &  Eng.  R.  Cas.  268 ;  2  Wood,  Ry. 
Law,  1 174.  It  would  be  otherwise  if  he  was  not  informed  of, 
or  had  not  relied  upon,  the  custom,  or  if  the  stoppage  of  the 
trains  was  only  casual,  and  not  habitual.  The  charge  upon 
that  phase  of  the  case  was  too  restricted.  If  the  company's 
agent,  from  whom  the  plaintiff  purchased  his  return  ticket, 
was  informed  and  understood  that  the  plaintiff  purchased  the 
ticket  with  the  intention  of  using  it  to  return  from  his  des- 
tination on  the  night  train,  it  was  the  agent's  duty  to  notify 
him  that  the  train  would  not  stop  at  his  destination  ;  and  the 
court  so  instructed  the  jury.  If  it  were  certain  the  agent  had 
knowledge  of  the  plaintiff's  intent,  and  permitted  him  to  act 
when  it  was  his  duty  to  speak,  we  would  affirm  the  judgment, 
notwithstanding  the  errors  pointed  out ;  but  the  evidence  is 
conflicting  upon  that  point,  and  we  cannot  say  how  far  the 
jury  were  misled  by  the  false  charge.  The  judgment  must  be 
reversed,  and  the  cause  remanded,  for  a  new  trial. 


Griswold 


Webb. 

(Rhode  Island  Supreme  Court,  November  30,  1889.) 

Carriers  of  Pastengers—Right  to  Enter  Wharf— Regulation  of  Hack  Drivers. 
— Where  the  owner  of  a  wharf,  leased  to  a  common  carrier  of  passene;ers, 
brings  an  action  of  trespass  against  the  driver  of  a  hackney  carriage,  alleg- 
ing that  the  plaintiff,  in  violation  of  the  rules  of  the  wharf,  entered  and 
remained  upon  the  wharf  at  a  place  set  apart  for  hackney  carriages  which 
had  been  licensed  by  the  owner,  it  is  a  sufficient  defense  that  the  defend- 
ant went  upon  the  wharf  pursuant  to  a  special  contract  to  get  a  certain 
passenger  who  was  to  arrive  at  the  wharf  by  boat,  and  was  not  there  solic- 
iting business. 

Trespass  quare  dausunt.    Jury  waived. 
Francis  B,  Peckham  and  Samuel  R.  Honey  for  plaintiff. 
William  P.  Sheffield  and  William  P,  Sheffield,  /r.,  for  defend- 
ant. 

Stiness,  J. — The  plaintiff  is  owner  of  Commercial  Wharf, 
in  Newport,  a  part  of  which  is  leased  to  the  Newport  &  Wick- 
ford  Railroad  &  Steamboat  Company  as  a  terminus. 
To  preserve  order  upon  the  wharf,  stands  are  let  ^^^*' 

for  hackney  carriages,  and  the  following  rules  are  prescribed 


Digitized  by  VjOOQ IC 


684  GRISWOLD   V,   WEBB.  [VOL.  40 

for  its  use  :  **  Rules  for  Hackmen  and  Others,  (j)  Drivers  ot 
hackney  carriages  shall  remain  on  or  near  their  cariiages, 
except  when  carrying  baggage  to  or  from  them.  (2)  No  one 
shall  occupy  a  hack-stand  or  express  stand  except  the  licen- 
see or  his  employes.  (3)  No  hackney  carriage  or  express 
wagon  shall  stancf  on  the  space  to  the  eastwarcTof  the  restau- 
rant building,  or  on  the  roadways,  except  on  licensed  hack 
stands,  even  though  ordered  in  advance  by  a  passenger." 
East  of  the  restaurant  building  is  a  plank  waltc  for  passengers, 
and  east  of  the  walk  a  space  is  reserved  for  private  carriages. 
The  rest  of  the  wharf  is  used  for  sidewalks,  roadways,  and 
buildings.  The  defendant,  driver  of  a  hackney  carnage  in 
Newport,  went  to  the  wharf,  on  the  day  in  question,  for  a 
lady  who  was  to  arrive  in  the  boat,  as  he  had  been  ordered 
to  do  by  the  passenger,  or  some  one  in  her  behalf.  He 
backed  his  hack  as  near  as  he  could  to  the  space  reserved. for 
private  carriages,  when  he  was  ordered  to  leave  the  wharf  by 
the  superintendent,  upon  the  ground  that  he  had  no  right  to 
be  there,  having  no  license  from  the  owner.  The  plaintiff 
claimed  that  the  wheels  of  the  defendant's  carriage  were 
backed  on  to  the  plank  walk,  but  upon  all  the  testimony,  we  are 
not  satisfied  this  was  so,  or,  if  so,  that  it  was  anything  more 
than  accidental.  At  any  rate,  the  order  to  leave  the  wharf 
was  not  put  upon  this  ground,  but  because  he  had  no  right 
there.  Upon  receiving  the  order  to  leave,  the  defendant 
stated,  both  to  the  j)laintiff  and  to  the  superintendent  of  the 
wharf,  that  he  had  been  ordered  there  for  a  passenger,  and 
he  refused  to  leave.  The  plaintiff  then  called  a  policeman, 
who  moved  the  carriage  to  another  place  in  the  roadway, 
where  the  defendant  remained  until  the  boat  arrived,  when 
he  took  his  passenger  and  drove  away.  The  passenger  was 
an  infirm  lacly,  who  had  been  accustomed  to  ride  with  the  de- 
fendant, and  one  who  was  obliged  to  use  a  stool,  which  he  had 
with  him,  to  aid  her  in  getting  into  the  carriage.  The  plaint- 
iff  sues  in  trespass,  and  the  defendant  justifies  under  a  right 
as  servant  of  the  passenger.  The  question  is  whether  the  de- 
fendant had  the  right  to  enter  and  remain  upon  the  wharf  to 
take  the  passenger,  notwithstanding  the  rules  and  the  order 
to  leave.  We  understand  the  rules  to  forbid  an  unlicensed 
hackney  carriage  to  stand  upon  the  wharf  at  all ;  for  none  are 
allowed  to  stand  in  the  roadways,  except  on  the  licensed 
stands,  and  none  are  allowed  to  occupy  a  stand  without  a 
license.  But  the  wharf  is  leased  to  a  common  carrier  of  pas- 
sengers, with  a  provision  that  the  space  east  of  the  restaurant 
shall  be  reserved  for  the  use  of  private  carriages  of  passen- 
gcrs  arriving  at  the  wharf. 

The  question  of  right,  therefore,  is  the  same  as  it  would  be 
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between  passengers  and  a  company  which  owns  its  terminus. 
While  such  ownership  carries  with  it  a  right  of 
control,  in  most  respects  the  same  as  in  private  ^^1*/^^  „^ 
property,  a  railroad  station  or  steamboat  wnarf  is,  y,hArt. 
to  some  extent,  a  public  place.  The  public  have 
the  right  to  come  and  go  there  for  tne  purpose  of  travel ; 
for  taking  and  leaving  passengers;  and  for  other  matters 
growing  out  of  the  busmess  01  the  company  as  a  common 
carrier.  But  the  company  has  the  right  to  say  that  no  busi- 
ness  of  any  other  character  shall  be  carried  on  within  the 
limits  of  its  property.  It  has  the  right  to  say  that  no  one 
shall  come  there  to  solicit  trade,  simply  because  it  may  be 
convenient  for  travellers,  and  so  to  say  that  none,  except 
those  whom  it  permits,  shall  solicit  in  the  business  of  hacking 
or  expressing.  When  notice  of  such  prohibition  has  been 
given,  the  license  which  otherwise  might  be  implied  is  at  an 
end,  and  it  is  the  duty  of  persons  engaged  in  any  such  busi- 
ness to  heed  the  notice  and  to  retire  from  the  premises.  Bar- 
ney 2/.  Oyster  Bay  &  H.  Steamboat  Co.,  67  N.  Y.  301 ;  Com. 
V.  rower,  7  Mete.  (Mass.)  596. 

But,  while  this  is  so,  the  company  cannot  deprive  a  passen- 
ger of  the  ordinary  rights  and  privileges  of  a  traveller,  among 
which  is  the  privilege  of  being  transported  from  the 
terminus  in  a  reasonably  convenient  and  usual  way.  2im\q  g!'*^" 
A  company  cannot  compel  a  passenger  to  take  one  m^oBirharr 
of  certain  carriages,  or  none  at  all ;  nor  impose  un-  witiiairriige. 
reasonable  restrictions,  which  will  amount  to  that. 
If  a  passenger  orders  a  carriage  to  take  him  from  the  ter- 
minus, such  carriage  is,  pro  hac  vice^  a  private  carriage :  not 
in  the  sense  that  the  passenger  has  a  special  property  in  it, 
so  as  to  be  liable  for  tne  driver's  negligence,  but  m  the  sense 
that  it  is  not  "  standing  for  hire."  Masterson  v.  Short,  33 
How.  Pr.  (N.  V'.)48i.  The  driver  is  not  engaged  in  his  vo- 
cation of  soHciting  patronage,  but  is  waiting  to  take  one  with 
whom  a  contract  has  already  been  made.  No  question  is 
made  that  a  passenger  may  have  his  own  carriage  enter  the 
premises  of  a  carrier  to  take  him  away;  but  to  say  that  one 
who  is  not  so  fortunate  as  to  own  a  carriage  shall  not  be  al- 
lowed to  call  the  one  he  wants,  because  it  is  a  hackney  car- 
riage, would  be  a  discrimination  intolerable  in  this  country. 
Yet  this  is  really  the  plaintiff's  claim.  Every  passenger  has 
the  right,  upon  the  premises  of  the  carrier,  to  reasonable  and 
usual  facilities  for  arrival  and  departure  ;  and,  so  far  as  this 
includes  the  right  to  be  taken  to  and  from  a  station  or  wharf, 
it  is  immaterial  whether  he  goes  in  a  private  or  a  hired  car- 
riage. 

Decisions  upon  this  question  have  hot  been  numerous,  and 
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we  know  of  but  one  directly  in  point,  although  in  others 
there  are  dicta  whfch  indicate  what  is  understood 
Lthoritiet.  ^^  ^^  ^j^^  j^^y  Summitt  v.  State,  8  Lea  (Tenn),  413 
was  a  conviction  of  the  defendant,  a  watchman  in  a  depot,  for 
assault  in  ejecting  a  hackman  therefrom.  The  company  had 
forbidden  hackmen  to  enter  the  building^.  Notwithstanding 
this  rule,  the  right  of  a  hackman  to  go  into  a  part  of  the  de- 
pot to  obtain  the  baggage  of  a  passenger,  whose  check  he 
nad,  was  not  controverted.  The  prosecutor,  having  the  check 
of  a  passenger,  was  in  another  part  of  the  depot ;  but  it  was 
held  that  the  defendant  was  not  justified  in  ejecting  him  alto- 
gether from  the  station,  and  the  conviction  was  sustained. 
Tobin  r.  Portland,  S.  &  P.  R.  Co.,  59  Me.  183,  was  an  action 
for  damages  by  a  hackman  who  was  injured  by  stepping  on 
a  defective  platform  when  leaving  a  passenger  at  the  station. 
The  court  say  :  **  The  hackman,  conveying  passengers  to  a 
railroad  depot*  for  transportation,  and  aiding  them  to  alight 
upon  the  platform  of  the  corporation,  is  as  rightfully  upon 
the  same  as  the  passengers  alighting."  In  this  case  it  was 
not  claimed  that  any  rules  had  been  violated.  The  recent 
case  of  Old  Colony  R.  Co.  v,  Tripp,  147  Mass.  35,  33  Am.  & 
Eng.  R.  Cas.  488.  was  an  action  of  trespass  against  an  ex- 
pressman who  solicited  patronage  in  the  plaintiff's  station, 
contrary  to  its  rules.  W.  Allen,  J.,  says :  "  Passengers  tak- 
ing and  leaving  the  cars  at  the  station,  and  persons  setting 
down  passengers  or  delivering  merchandise  or  baggage  for 
transportation  from  the  station,  or  taking  up  passengers  or 
receiving  merchandise  that  had  been  transported  to  the  sta- 
tion, had  a  right  to  use  the  station  buildings  and  grounds, 
superior  to  the  right  of  the  plaintiff  to  exclusive  occupancy. 
All  such  persons  had  business  with  the  plaintiff,  which  it 
was  bound  to  attend  to  in  the  place  and  mai\per  which  it  had 
provided  for  all  who  had  like  business  with  it."  A  statute 
of  Massachusetts  prescribes  that  railroad  corporations  shall 

five  to  all  persons  equal  facilities  for  the  use  of  its  depot, 
he  court  held  that  this  statute  applied  only  to  the  relations 
between  common  carriers  and  tneir  patrons,  or  those  who 
had  the  right  to  use  the  station.  It  did  not  give  the  defend- 
ant the  right  to  go  there  to  solicit  business  because  another 
had  the  right.  See,  also,  Harris  v.  Stevens,  31  Vt  79.  In 
Markham  v.  Brown,  8  N.  H.  523,  an  action  of  trespass, 
brought  by  an  innkeeper  against  a  stage  driver,  the  court 
say  the  defendant  had  clearly  a  right  "  to  go  to  the  plaintiff's 
inn  with  travelers,  and  he  might  of  course  lawful!^  enter  it 
for  the  purpose  of  leaving  their  baggage  and  receiving  his 
fare."  The  case  most  pearly  in  support  of  the  plaintiff's  con- 
tention of  those  we  have  seen  is  Barker  v.  R.  Co.,  18  C.  B. 
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46,  where  it  was  held  that  an  omnibus  proprietor,  carrying 
passengers  to  and  from  a  station,  could  not  maintain  an  ac- 
tion for  a  refusal  to  allow  him  to  drive  his  vehicle  into  the 
•station  yard.  As  the  proprietor  was  not  using  or  seeking  to 
use  the  railway,  it  was  considered  that  the  company  owed 
him  no  duty.  Jervis,  C.  J.,  said  a  passenger  would,  no 
doubt,  have  a  right  of  action,  if  unduly  obstructed,  but  a  vio- 
lation of  duty  to  him  would  not  give  an  action  to  the  plaint- 
iff.. It  is  to  be  observed  that  tne  recent  English  cases  are 
mainly  controlled  by  statute,  (17  &  18  Vict.  chap.  31,)  to 
whicli  the  Massachusetts  statute  is  similar.  They  relate 
chiefly  to  the  question  whether  a  prohibition  to  one,  to  ply 
for  passengers  within  a  station,  when  the  same  right  is 
granted  to  another,  is  an  undue  preference,  under  the  stat- 
ute. It  is  generally  held  that  it  is  not.  See  In  re  Beadell,  2 
C.  B.  (N.  S.)  509;  In  re  Painter,  Id,  702  ;  Hole  v.  Digby,  27 
Wkly.  Rep.  884.  In  the  latter  case  it  seems  to  be  conceded 
that  one  going,  bona  fide,  to  meet  a  passenger,  would  not  be 
ffuilty  of  trespass.  In  re  Marriot,  i  C.  B.  (N.  S.)  499,  the  de- 
fendant company  was  ordered  to  admit  the  complainant's 
omnibus  into  the  station  to  receive  and  set  down  passengers 
and  goods,  as  other  public  vehicles  were  admitted.  LTpon 
the  question  before  us,  we  do  not  think  these  cases  are  in 
conflict  with  the  views  we  have  above  expressed.  The  case 
at  bar  differs  from  Barker  v.  Railroad  Co.,  supra,  in  this : 
that  here  the  hackney  driver  is  not  plaintiff,  seeking  to  re- 
cover damages  for  the  revocation  of  a  license  to  go  upon  the 
wharf,  or  for  a  breach  of  duty  to  another,  but  the  defendant 
against  an  alleged  trespass,  who  relied  upon  his  right  as 
servant  of  the  other  to  justif)^  his  being  there. 

We  think  the  justification  is  sufficient.  It  is  substantially 
given  by  the  terms  of  the  lease  to  the  steamboat  company. 
This  does  not  deprive  the  owner  of  the  general  control  of  his 
wharf,  nor  interfere  with  his  reasonable  rules  for  its  manage- 
raent.  It  simply  secures  to  a  passenger  the  common  privi- 
lege of  a  passenger,  and  enables  the  hackney  driver  to  snield 
himself  from  an  apparent  violation  of  the  rules  only  when  he 
is  acting,  bona  fide,  as  the  servant  of  such  passenger.  This 
qualification  guards  the  owner  from  an  incursion  of  unli- 
*  censed  drivers  under  a  mere  pretense  of  serving  passengers, 
and   also   confines  the   right  of  soliciting  business  on  his 

[)remises  to  those  whom  he  may  permit.     We  give  judgment 
or  the  defendant  for  his  costs. 

Rules  as  to  Admission  to  Stations. — See  Fluker  z/.  Georgia  k.  &  B.  Co. 
(Ga.),  38  Am.  &  Eng.  R.  Cas.  379;  Old  Colony  R.  Co.  v.  Tripp  (Mass.). 
33  Id,  488,  note  496. 


Digitized  by  VjOOQ IC 


688  BRICKER  V.  CALDWELL.  [VOL.  40 


Bricker 


Caldwell  et  aL 


[Pennsylvania  Supreme  Courts  January  6,  1890.) 

Who  w%  Passengers — Travelling  in  Mall  Car— Liabilrty  of  Company. — 
Where  a  person  enters  a  car  which  he  knows  is  not  provided  for  the  trans- 
portation of  passengers  but  is  devoted  to  other  purposes, — e.  ^.,  the  rail- 
way mail  service, — and  he  is  on  the  train  without  the  knowledge  or  con- 
sent of  the  company  and  in  a  place  where  its  employes  would  not,  in  the 
discharge  of  their  ordinary  duties,  discover  him,  he  is  not  a  passenger,  al- 
though he  was  there  in  good  faith  and  with  the  intention  of  paying  fare ; 
and  tKe  company  owes  no  duty  to  safely  carry  him. 

Error  to  the  Court  of  Common  Pleas,  Philadelphia 
County'. 

Action  by  Elizabeth  S.  Bricker,  widow  of  Jacob  L.  Brick- 
er, for  herself  and  her  children,  against  Stephen  A  Caldwell 
and  another,  receivers  of  the  Philadelphia  &  Reading  R.  Co. 
to  recover  damages  for  negligently  causing  the  death  of, 
plaintiff's  husband,  who  was  alleged  to  have  been  a  passenger 
upon  one  of  the  defendant's  trains.  The  plaintiff  bnngs  error 
to  review  a  judgment  of  nonsuit. 

/.  Y.  Sollenberger  and  C.  Stuart  Pattersdn  for  plaintiff  in 
error. 

Thomas  Hart,  Jr.,  for  defendants  in  error. 

McCoLLUM,  J. — There  is  no  evidence  in  this  case  which  ' 
warrants  an  inference  that  the  defendant  company  accepted 
Bricker  as  a  passenger  on  its  train  from  Port  Clin- 
*'**^*'*  ton  to  Tamaqua.     He  entered  a  car  which  be  knew 

was  not  provided  for  the  transportation  of  passengers.  He 
was  on  the  train  without  the  knowledge  or  consent  of  the 
company,  and  in  a  place  where  its  employes  in  the  discharge 
of  their  ordinary  duties  would  not  discover  him.  It  was 
a  place  devoted  exclusively  to^the  railwaj'^  mail  service, 
and  in  charge  of  one  of  its  employes.  He  was  confronted  by 
an  order  of  the  superintendent  of  that  service,  forbidding 
him  to  remain  there.     He  was  not  there  for  any  purpose 
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which  related  to  a  duty  of  the  company  in  the  transportation 
of  its  passengers  or  their  baggage.  Upon  these  undisputed 
facts  appearing  in  the  plaintiff's  evidence,  no  contract  for  safe 
carriage  existed  between  the  company  and  the  deceased. 

A  **  passenger,*'  in  the  legal  sense  of  the  word,  is  "  one  who 
travels  in  some  public  conveyance,  by  virtue  of  a  contract, 
express  or  implied,  with  the  carrier;  as  the  pay- 
ment of  fare  or  that  which  is  accepted  as  an  equiv-  JS^^mn. 
alent  therefor."  Pennsylvania  R.  Co.  v.  Price,  96 
Pa.  St.  256,  I  Am.  &  Eng.  R.  Cas.  234.  In  Whart.  Neg.  §  354, 
the  undertaking  of  the  carrier  is  thus  defined  :  "A  carrier,  in 
undertaking  to  carry  passengers  safely,  undertakes  to  carry 
them  safely  if  they  place  themselves  under  his  direction  in 
particular  places  prescribed  for  the  purpose ;  and  he  will 
not  be  held  liable  for  damages  accruing  to  an  interloper,  who, 
unnoticed  by  him,  hides  in  the  crevices  of  a  locomotive,  or  in 
the  hold  of  a  ship."  In  Patt.  Ry.  Accident  Law,  §  214,  it  is 
stated  "  that  the  existence  of  the  relation  of  carrier  and  pas- 
senger is  dependent  upon  the  making  of  a  contract  of  car- 
riage. From  this  it  follows  that  raflways  are  not  liable  to 
persons  who  have  not  been  accepted  as  passengers,  and  the 
intention  of  the  person  to  pay  his  fare  and  his  good  faith  are 
immaterial,  where  there  has  been  no  contract,  express  or  im- 
plied,  on  the  part  of  the  railway."  These  quotations  from 
standard  text-books  correctly  state  the  law  on  the  subject  to 
which  they  refer.  As  Brinker  was  not  a  passenger,  and  was 
on  the  tram  without  the  consent,  express  or  implied,  of  the 
company,  it  owed  him  no  duty,  and  the  nonsuit  was  rightly 
ordered-  In  this  view  of  the  case,  it  is  unnecessary  to  con- 
sider whether,  if  he  had  been  accepted  as  a  passenger,  he 
was  guilty  of  negligence  which  contributed  to  the  injury  he 
received,  and  which  caused  his  death.     Judgment  affirmed. 

Who  are  Passengers— Persons  Traveling  in  Mall  and  Baggage  Cars. — See 
Reary  v.  Louisville,  N.  O.  &  T.  R.  Co.  (La.),  34  Am.  &  Eng.  R.  Cas.  277; 
Houston  &  T.  C.  R.  Co.  v.  Clemmons  (Tex.),  8  Id,  396 ;  Kentucky,  etc.,  R. 
Co.  V,  Thomas  (Ky.),  i  Id.  79. 
40  A.  &  £.  R.  Cas.— 44 
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Coleman 

V, 

Georgia  Railroad  &  Banking  Co. 

{Georgia  Supreme  Court ^  Nai^ember  27,  1889.) 

Carriert— Liability  for  Injury  to  Person  Assisting  Passenger. — One  who  gets 
upon  a  fast  mail  train  during  one  of  its  fixed  stops  at  a  station,  where  these 
are  too  short  for  him  to  transact  his  business  and  get  off,  has  no  right  to 
notice,  by  signal  or  otherwise,  to  alight  before  the  train  resumes  its  jour- 
ney ;  it  not  appearing  that  the  conductor  or  other  proper  agent,  knew  that 
he  had  come  aboard,  nor  that  there  was  any  usage  or  custom  to  give  flotice 
or  make  signals  for  the  benefit  of  such  visitors.  This  applies  to  a  father, 
who,  in  conformity  to  a  known  custom  of  travel,  attends  his  daughter,  at 
her  request,  under  circumstances  rendering  such  attendance  necessary,  to 
aid  her  and  her  infant  children  to  enter  the  train  and  secure  seats  as  pas- 
sengers. If,  while  he  is  in  the  car,  the  train  starts  before  he  has  finished 
his  undertaking,  he  must  either  remain  until  he  can  make  known  his  wish 
to  get  oif.  or  take  the  risk  of  alighting  while  the  train  is  m  motion. 

Error  from  Superior  Court,  Walton  Count}'. 

Rogers  &  Upshaw  for  plaintiff  in  error. 

y,  B.  Cumming  and  //.  D.  McDaniel  for  defendant  in  error. 

Bleckley,  C.  J. — The  material  allegations  in  the  declara- 
tion were  these :  **  Plaintiff  bought  a  ticket  for  his  daughter 

and  two  children,  one  three  years,  the  other  eight 
DmUtsUoa.     months  old,  from  Social  Circle  to  Atlanta.     When 

the  train  known  as  the  *  Fast  Mail '  reached  Social 
Circle,  he  aided  her  and  the  children  to  get  on  the  train,  and 
went  in  the  car,  to  see  that  she  and  they  were  comfortably 
seated.  This  it  was  proper  for  him  to  do,  on  account  of  the 
age  of  the  children,  and  because  his  daughter  had  no  assist- 
ant, and  was  carrying  a  couple  of  bundles  or  boxes,  and 
because  the  conductor  did  not  offer  to  aid  her.  Plaintiff  did 
not  have  a  reasonable  time  to  seat  his  daughter  and  children 
and  get  off  the  train  before  it  started.  Before  he  could  seat 
her,  and  without  allowing  him  a  reasonable  time  to  do  so, 
and  get  off,  the  train  suddenly  started,  without  blowing  the 
whistle  of  the  engine,  or  otherwise  giving  him  notice  that  it 
was  about  to  start.  So  soon  as  he  discovered  the  train  was 
in  motion,  and  while  it  was  moving  very  slowly,  he  started 
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to  get  off.  He  walked  out  of  the  car  onto  the  platform,  then 
stepped  down  to  the  bottom  step,  and  whilst' the  car  was 
movmg  very  slowly,  stepped  off  upon  the  ground,  as  he 
thought,  but  it  may  have  been  upon  something  negligently 
put  there  by  the  company.  He  used  all  ordinary  and  reason- 
able care  and  diligence  In  stepping  from  the  train,  was  in  the 
full  possession  of  his  physical  vigor,  and  had  no  baegage  to 
incumber  him;  and  his  getting  hurt  was  the  result  ofno  fault 
on  his  part,  but  was  the  result  of  negligence  on  the  part  of 
the  company  in  not  giving  him  a  reasonable  time  to  get  on 
and  off  the  train,  in  starting  without  giving  notice,  in  not  pro- 
viding proper  persons  or  assistants  to  aid  passengers  on  the 
train,  in  fixm^  the  stop  at  the  station  too  short,  in.  having  a 
very  rough  right  of  way  by  throwing  in  round  rocks,  in  sud- 
denly jerking  the  cars,  as  he  was  about  to  step  off,  and  in 
other  respects."  By  amendment  to  the  declaration,  these 
averments  were  added:  "By  the  time  plaintiff,  with  his 
•daughter  and  her  children,  got  inside  the  ladies'  car  the  train 
started,  without  giving  any  signal,  and  without  giving  him  a 
reasonable  time  to  put  his  daughter  ?ind  children  on  board 
the  cars  and  get  off  before  the  train  started.  He  had  a  right 
to  attend  his  daughter  and  children  into  the  car  where  she 
was  to  be  conveyed,  being  requested  by  her  to  do  so,  and  it 
being  necessary  for  him  to  get  on  board,  to  safely  place  them. 
He  had  a  right  to  be  there,  and  to  be  duly  notined,  by  signal 
or  otherwise,  of  the  itarting,  so  that  he  could  pass  therefrom 
with  safety.  By  gross  negligence  the  train  was  started  with- 
out giving  him  any  such  signal  or  other  notice,  and  he  was 
injured  without  any  negligence  on  his  part  in  attempting,  at 
the  time  the  train  started,  to  pass  from  it  to  the  platform.  He 
was  injured  by  the  negligence  of  the  employes  and  agents 
of  the  company.  It  was  the  custom  of  female  passengers  to 
have  assistants  to  see  them  safely  on  and  off  the  cars,  which 
was  known  to  the  company,  and  not  objected  to."  The  injuries 
were  described,  and  damages  were  laid  at  $5,000.  The  com- 
pany demurred  generally  to  the  declaration.  The  court 
sustained  the  demurrer,  and  dismissed  the  action. 

It  is  not  alleged  in  the  declaration  that  either  the  company 
or  any  of  its  agents  or  employes  had  notice  that  the  plaintiff 
was  upon  the  train,  or  .that  he  desired  to  get  off  ; 
nor  is  it  alleged  that  it  was  usual  or  customary  for  i'>*>>«uty  to    ' 
the  company  to  make  signals  in  order  to  warn  per-  j^I^^Jl^^'*' 
sons  to  get  off  who  might  have  came  as  attendants  gen. 
upon  female  passengers,  and  not  to  be  carried  as 
passengers  themselves.     Although  it  is  alleged  that  the  con- 
ductor offered  no  aid,  it  is  not  alleged  that  the  conductor  was 
present  at  the  time  and  place  when  and  where  the  plaintiff 
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and  his  daughter  boarded  the  train,  or  that  he  even  saw  them. 
Tested  by  Lucas  v.  New  Bedford  &  T.  R.  Co.,  6  Gray  (^Mass.), 
64,  the  plaintiff  was  not  entitled  to  recover.  There  it  was 
held  that  the  person  coming  on  board  with  an  infirm  passen- 
ger was  not  entitled  to  special  notice,  and  the  evidence  was 
conflicting  as  to  whether  usual  or  customary  notice,  by  ring- 
ing bells,  crying  **A11  aboard  !**  etc.,  was  given.  Tested  by 
Doss  V.  Slissouri,  K.  &  T.  R.  Co.,  59  Mo.  27,  the  right  to  re- 
cover would  be  very  doubtful ;  for  there  it  is  said  it  was  the 
plaintiff*s  business  to  make  himself  acquainted  with  the  usual 
delay  of  the  train  at  the  station,  and  with  the  usual  signal  for 
the  starting^  of  the  train,  and,  if  that  sig^nal  was  given  in  time 
for  the  plaintiff  to  have  left  the  cars,  his  delay  was  at  his  own 
risk.  This  implies  that  there  was  some  evidence  in  the  case 
to  the  effect  that  there  was  a  usage  in  the  matter  of  giving 
signals.  Here,  as  we  have  said,  there  is  no  allegation  that 
such  a  custom  existed.  It  is  alleged  that  the  train  was  a  fast 
mail,  and  that  the  fixed  stop  at  Social  Circle  was  too  short. 
There  is  no  intimation  that  the  plaintiff  did  not  know  what 
4:he  fixed  stop  for  that  station  was  before  he  entered  the  cars, 
or  that  he  did  not  know  it  was  too  short.  If  he  had  such 
knowledge,  he  should  have  requested  an  extension  of  the 
stop  for  that  occasion,  or  at  least  have  given  some  notice 
that  he  was  going  aboard  and  desired  to  get  off.  This  notice 
he  might  at  least  have  given  to  the  ticket  agent  from  whom 
he  bought  the  tickets,  if  not  directlv  to  the  conductor. 
Tested  by  the  case  of  Louisville  &  N.  R.  Co.  v.  Crunk,  119 
Ind.  542,  the  plaintiff  here  could  not  recover,  because  in  that 
case  the  conductor  either  knew,  or  should  have  known,  from 
what  he  saw,  that  the  invalid  passenger  came  on  board  by 
the  aid  of  attendants.  Here  there  is  no  allegation  whatever 
of  any  communication  with  the  conductor,  or  any  knowledge 
by  him,  or  any  other  agent  of  the  railroad  company,  that  the 
plaintiff  would,  or  did,  attend  his  daughter  in  boarding  the 
cars  and  becoming  seated.  So  far  as  appears,  no  act  done 
by  the  plaintiff  after  he  purchased  the  tickets  took  place  in 
the  sight  or  hearing  of  any  agent  or  employe  of  the  company. 
Under  such  circumstances,  we  cannot  nold  that  any  act  or 
omission  alleged  in  the  declaration,  or  that  all  of  them  put 
together,  constituted  a  breach  of  any  duty  which  the  company 
owed  to  the  plaintiff.  The  dictum  in  Stiles  v.  Atlanta  &  W. 
P.  R.  Co.,  65  Ga.375,  8  Am.  &  Eng.  R.  Cas.  195,  to  the  effect 
that  a  person  on  board  for  certain  purposes  might  have  all 
the  rignts  of  a  passenger,  is,  if  law  at  all,  to  be  restricted  to 
persons  who  are  on  board  with  the  knowledge  ot  those  agents 
or  servants  of  the  company  whose  diligence  is  charged  with 
their  safety.     Griswold  v.  Chicago  &  N.  W.  R.  Co.,  64  Wis. 
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652,  23  Am.  &  Eng.  R.  Cas.  463.  With  such  knowledge,  the 
weight  of  authority  would  seem  to  be  that  ordinary,  not  ex- 
traordinary, diligence  would  be  the  rule.  But,  even  in  the 
case  of  a  passenger,  there  would  be  no  requirement  upon  the 
company  to  allow  him  time  to  get  off  at  a  particular  station, 
unless  he  made  it  known,  or  it  could  be  known  from  his  tick- 
et, or  otherwise,  that  he  desired  to  get  off  there.  We  con- 
clude that  the  court  committed  .no  error  in  sustaining  the 
demurrer  and  dismissing  the  action.    Judgment  affirmed. 

Responsibility  of  Railroad  Companies  to  Persons  Entering  Trains  to  Assist 
Passengers. — See  Griswold  v,  Chicago  &  N.  W.  R.  Co.  (Wis.),  23  Am.  & 
Eng.  R.  Cas.  463. 


QUIMBY 


Boston  &  Maine  R.  Co. 

{Massachusetts  Supreme  Judicial  Courts  January  i,  1890.) 

Pass—Stipulation  Exempting  from  Liability.— A  railroad  company  which 
gives  gratuitously  a  pass  upon  a  railroad  train,  may  stipulate  that  the  per- 
son accepting  it  shall  assume  all  risk  of  accident  which  may  happen  while 
travelling  upon  the  train. 

Same— Validity  of  Stipulation—  Signature  by  Passenger. — Although  a  free 
pass  containing  a  condition  exempting  the  railroad  from  liability  for  acci- 
dents, requires  that  the  pass  should  be  signed;  a  person  who  has  accepted 
such  pass  and  used  it  for  the  purpose  of  travelling,  is  estopped  to  deny  that 
he  made  the  agreement  releasing  the  company  from  liability  because  he  did 
not  and  was  not  required  to  sign  it. 

On  report  from  Superior  Court,  Essex  County. 

Tort  by  Asahel  Quimby  against  the  Boston  &  Maine  R.  Co., 
for  damages  for  personal  injuries  sustained  by  the  plaintiff 
while  travelling  upon  the  defendant's  railroad. 

//.  P.  Moulton  for  plaintiff. 

5.  Lincoln  for  defendant. 

Devjens,  J. — When  the  plaintiff  received  his  injury  he  was 
travelling  upon  a  free  pass  given  him  at  his  own  solicitation, 
and.as  a  pure  gratuity,  upon  which  was  expressed  his  agree- 
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ment  that,  in  consideration  thereof,  he  assumed  all  risk  of 
accident  which  might  happen  to  him  while  travelling  on  or 
getting  off  the  trains  of  the  defendant  railroad  corporation  on 
which  /the  ticket  might  be  honored  for  passage.  The  ticket 
bore  on  its  face  the  words,  **  provided  he  signs  the  agreement 
on  the  back  hereof."  In  fact  the  agreement  was  not  signed 
by  the  plaintiff,  he  not  having  been  required  to  do  so  by  the 
conductor  who  honored  it  as  good  for  the  passage,  and  who 
twice  punched  it.  The  fact  that  the  plaintiff  haa  not  signed, 
and  was  not  required  to  sign,  we  do  not  regard  as  important. 
Having  accepted  the  pass,  he  must  have  done  so 
^^'***"**  •'  on  the  conditions  fully  expressed  therein,  whether 
'*"'  he  actually  read  them  or  not.     Squire  v.  New  York 

Cent.  R.  Co.,  98  Mass.  239 ;  Hill  v.  Boston,  H.  T.  &  W.  R.  Co., 
144  Mass.  284,  28  Am.  &  Eng.R.  Cas.  87 ;  Boston  &  M.  R.  Co. 
V.  Chipman,  146  Mass.  107,  34  Am.  &  Eng.  R.  Cas.  336.  The 
object  of  the  provision  as  to  signing  is  to  furnish  complete 
evidence  that  the  person  to  whom  the  pass  is  issued  assents 
thereto  :  but  one  who  actually  avails  himself  of  such  a  ticket, 
and  of  the  privileges  it  confers,  to  secure  a  passage,  cannot  be 
allowed  to  deny  that  he  made  the  agreement  expressed  there- 
in,  because  he  did  not  and  was  not  required  to  sign  it.  Gulf, 
C.  &  S.  F.  R.  Co.  7'.  McGown,  65  Tex.  643,  26  Am.  &  En^.  R. 
Cas.  274;  Illinois  Cent.  R.  Co.  v.  Read,  37  111.  484;  Wells  v. 
New  York  Cent.  R.  Co.,  24  N.  Y.  181 ;  Perkins  v.  New  Y'^ork 
Cent.  R.  Co.,  A/.  196.  If  this  is  held  to  be  so,  the  case  pre- 
sents the  single  inquiry  whether  such  a  contract  is  invalid, 
which  has  not  heretofore  been  settled  in  this  state,  and  upon 
which  there  has  been  great  contrariety  of  opinion  in  different 
courts.  If  the  common  carrier  accepts  a  person  as  a  passen- 
ger, no  such  contract  having  been  made,  such  passenger  may 
maintain  an  action  for  negligence  in  transporting  him,  even 
if  he  be  carried  gratuitously.  Having  aamittea  him  to  the 
rights  of  a  passenger,  the  carrier  is  not  permitted  to  deny  that 
he  owes  to  him  the  duty  which,  as  carrying  on  a  public  em- 
ployment, he  owes  to  those  who  have  paid  him  for  the  service. 
Files  V.  Boston  &  A.  R.  Co.,  149  Mass.  204;  Todd  v.  Old  Col- 
ony cS:  F.  R.  R.  Co.,  3  Allen  (Mass.),  18 ;  Com.  v,  Vermont  & 
M.  R.  Co.,  108  Mass.  7;  Littlejohn  v.  Fitchburg  R.  Co.,  148 
Mass.  478,  37  Am.  &  Eng.  R.  Cas.  54;  Philadelphia  &  R.  R. 
Co.  V,  Derby,  14  How.  (U.  S.),  468 ;  New  World  v.  King,  16 
How.  (U.  S.),  469.  But  the  question  whether  the  carrier  may, 
as  the  condition  upon  which  he  grants  to  the  passenger  a  gra- 
tuitous passage,  lawfully  make  an  agreement  with  him  by 
which  the  passenger  must  bear  the  risks  of  transportation,  ob- 
viously diners  from  this. 

In  a  large  number  of  cases  the  English  decisions,  as  well  as 
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those  of  New  York,  have  held  that  where  a  drover  was  per- 
mitted to  accompany  animals  upon  what  was  called 
a  **  free  pass/'  issued  upon  the  condition  that  the  pill!!!!"' 
user  should  bear  all  risks  of  transportation,  he  could 
not  maintain  an  action  for  an  injury  received  by  the  negli- 
gence of  the  carrier  s  servants.  A  similar  rule  would  without 
doubt  be  applied  where  a  servant  from  the  peculiar  character 
of  goods,  as  delicate  nlachinery,  was  permitted  to  accompany 
them,  and  in  other  cases  of  that  nature.  That  passes  of  this 
character  are  "  free  passes,'*  properly  so  called,  has  been  de- 
nied in  other  cases,  as  the  carriage  of  the  drover  is  a  part  of 
the  contract  for  the  carriage  of  the  animals.  The  cases  on 
this  point  were  carefully  examined  and  criticised  by  Mr.  Jus- 
tice Bradley  in  New  York  Cent.  R.  Co.  v,  Lockwood,  17 
Wall.  (U.  S.),  367,  and  it  is  there  held  that  such  a  pass  is  not 
gratuitous,  as  it  is  given  as  one  of  the  terms  upon  which  the 
cattle  are  carried.  The  decision  is  put  upon  the  ground  that 
the  drover  was  a  passenger  carried  for  hire,  and  that  with 
such  passenger  a  contract  of  this  nature  could  not  be  made. 
The  court,  at  the  conclusion  of  the  opinion,  expressl)^  waives 
the  discussion  of  the  question  here  presented,  and,  as  it  states, 
purposely  refrains  from  expressing  any  opinion  as  to  what 
would  have  been  the  result  had  it  considered  the  plaintiff  a 
free  passenger  instead  of  one  for  hire.  Grand  Trunk  Rj.  of 
Canada  v.  Stevens,  95  U.  S.  655,  in  which  the  same  distin- 
guished judge  delivered  the  opinion  of  the  court,  is  put  upon 
the  ground  that  the  transportation  of  the  defendant,  although 
not  paid  for  by  him  in  money,  was  not  a  matter  of  charity  or 
gratuity  in  any  sense,  but  was  by  virtue  of  an  agreement  in 
which  the  mutual  interest  of  the  parties  was  consulted. 

Whether  the  English  and  New  York  authorities  rightly  or 
wrongly  hold  that  one  travelling  upon  a  "  drover's  pass,"  as 
it  is  sometimes  called,  is  a  free  passenger,  they  show  that,  in 
the  opinion  of  these  courts,  a  contract  can  properly  be  made 
with  a  free  passenger  that  he  shall  bear  the  rislcs  of  transpor- 
tation. This  is  denied  bj  many  courts  whose  opinions  are 
entitled  to  weight.  It  will  be  ODserved  that  in  the  case  at  bar 
there  is  no  question  of  any  wilful  or  malicious  injury,  and  that 
the  plaintiff  was  injured  by  the  carelessness  of  the  defendant's 
servants.  The  cases  in  which  the  passenger  was  strictly  a 
free  passenger,  accepting  his  ticket  as  a  pure  gratuity,  and 
upon  the  agreement  that  he  would  himself  bear  the 
cost  of  transportation  are  comparatively  few.  They  f^J^I^rJiililt. 
have  all  been  carefully  considered  in  two  recent 
cases,  to  which  we  would  call  attention.  These  are  Griswold 
V.  New  York  &  N.  E.  R.  Co.,  53  Conn.  371,  26  Am.  &  Eng.  R. 
Cas.  280,  (i  885,)  and  that  of  Gulf,  C.  &  S.  F.  R.  Co.  v,  McGown, 
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ubi  supra,  (1886/)  in  which  the  precise  question  before  us  was 
raised,  and  decided,  after  a  careful  examination  of  the  author- 
ities, in  a  different  manner  by  the  highest  court  of  Connecti- 
cut and  that  of  Texas.  No  doubt  existed  in  either  case,  in 
the  opinion  of  the  court,  that  the  ticket  of  the  passage  was 
strictly  a  gratuity,  and  it  was  held  by  the  former  court  that, 
under  these  circumstances,  the  carrier  and  the  passenger 
might  lawfully  agree  that  the  passenger  should  bear  the  risks 
of  transportation,  and  that  such  agreement  would  be  enforced, 
while  the  reverse  was  held  by  the  court  of  Texas.  We  are 
brought  to  the  decision  of  the  question  unembarrassed  by  any 
weight  of  authority  without  the  commonwealth  that  can  be 
considered  as  preponderating. 

It  is  urged  on  behalf  of  the  plaintiff  that,  while  the  relation 
of  passenger  and  carrier  is  created  by  contract,  it  does  not 
follow  that  the  duty  and  responsibility  of  the  carrier  are  de- 
pendent upon  the  contract ;  that  while  with  reference  to  mat- 
ters indifferent  to  the  public,  parties  may  contract  according 
to  their  own  pleasure,  they  cannot  do  so  w^here  the  public 
has  an  interest ;  that,  as  certain  duties  are  attached  by  law  to 
certain  employments,  these  cannot  be  waived  or  dispensed 
with  by  individual  contracts;  that  the  duty  of  the  carrier  re- 
quires that  he  should  convey  his  passengers  with  safety ;  that 
he  is  properly  held  responsible  in  damages  if  he  fails  to  do  so 
by  negligence,  whether  the  negligence  is  his  own  or  that  of 
his  servant*s,  in  order  that  this  safety  may  be  secured  to  all 
who  travel.  It  is  also  said  that  the  carrier  and  the  passenger 
do  not  stand  upon  an  equality ;  that  the  latter  cannot  stand 
out  and  higgle  or  seek  redress  in  courts;  that  he  must  take 
the  alternatives  the  carrier  presents,  or  practically  abandon 
his  business  in  the  transfer  01  merchandise,  and  must  yield  to 
the  terms  imposed  on  him  as  a  passenger;  that  he  ought  not 
to  be  induced  to  run  the  risks  of  transportation  for  being  al- 
lowed to  travel  at  a  less  fare,  or  for  any  similar  reason,  and 
thus  to  tempt  the  carrier  or  his  servants  to  carelessness  which 
may  affect  others  as  well  as  himself;  and  that,  in  a  few  words, 
public  policy  forbids  that  contracts  should  be  entered  into 
with  a  public  carrier  by  which  he  shall  be  exonerated  from 
his  full  responsibility.  Most  of  this  reasoning  can  have  no 
application  to  a  strictly  free  passenger,  who  receives  a  pas- 
sage out  of  charity  or  as  a  gratuity.  Certainly  the  carrier  is 
not  likely  to  urge  upon  others  the  acceptance  of  free  passes, 
as  the  success  of  his  business  must  depend  on  his  receipts. 
There  can  be  no  difficulty  in  the  adjustment  of  terms  where 
passes  are  solicited  as  gratuities.  When  such  passes  are 
granted  by  such  of  the  railroad  officials  as  are  authorized  to 
issue  them,  or  other  public  carriers,  it  is  in  deference  largely 
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to  the  feeling  of  the  community  in  which  they  are  exercising 
a  public  employment.  The  instances  cannot  be  so  numerous 
that  any  temptation  will  be  offered  to  carelessness  in  the  man- 
agement of  their  trains,  or  to  an  increase  in  their  fares;  in 
both  of  which  subjects  the  public  is  interested.  In  such  in- 
stances  one  who  is  ordinarily  a  common  carrier  does  not  act 
as  such,  but  is  simply  in  the  position  of  a  gratuitous  bailee. 
The  definition  of  a  **  common  carrier,'*  which  is  that  of  a  per- 
son or  corporation  pursuing  the  public  employment  of  carry- 
ing goods  or  passengers  for  hire,  does  not  applv  under  such 
circumstances.  The  service  which  he  undertakes  to  render 
is  one  which  he  is  under  no  obligation  to  perform,  and  is  out- 
side of  his  regular  duties.  In  yielding  to  the  solicitation  of 
the  passenger,  he  consents,  for  the  time  being,  to  put  off  his 
public  emplm^ment,  and  to  do  that  which  it  does  not  impose 
upon  him.  The  plaintiff  was  in  no  way  constrained  to  accept 
tne  gratuity  of  the  defendant.  It  had  been  yielded  to  him 
only  on  his  own  solicitation.  When  he  did,  there  is  no  rule 
of  public  policy,  we  think,  that  prevented  the  carrier  from 
prescribing,  as  the  condition  of  it,  that  it  should  not  be  com- 
pelled, in  addition  to  carrying  the  passenger  gratuitously, 
also  to  be  responsible  to  him  in  damages  for  the  negligence 
or  its  servants.  It  is  well  known  that,  with  all  the  care  that 
can  be  exercised  in  the  selection  of  servants  for  the  manage- 
ment of  various  appliances  of  a  railroad  train,  accidents  will 
sometimes  occur  from  momentary  carelessness  or  inattention. 
It  is  hardly  reasonable  that  besides  the  gift  of  free  transpor- 
tation the  carrier  should  be  held  responsible  for  these,  when 
he  has  made  it  the  condition  of  his  gift  that  he  should  not  be. 
Nor,  in  holding  that  he  need  not  be  under  these  circumstances, 
is  any  countenance  given  to  the  idea  that  the  carrier  may  con- 
tract with  a  passenger  to  convey  him  for  a  less  pri  :e  on  being 
exonerated  from  responsibility  for  the  negligence  of  his  ser- 
vants. In  such  a  case  the  carrier  would  still  be  acting  in  the 
public  employment  exercised  by  him,  and  should  not  escape 
its  responsibilities,  or  limit  the  obligations  which  it  imposes 
upon  him. 

In  some  cases  it  has  been  held  that  while  a  carrier  cannot 
limit  his  liability  for  gross  negligence,  which  has  been  de- 
fined as  his  own  personal  negligence  (or  that  of  the  corpora- 
tion itself,  where  that  is  the  carrier),  he  can  contract  for  ex- 
emption from  liability  for  the  negligence  of  his  servants.  It 
may  be  doubted  whether  any  such  distinction  in  degrees  of 
negligepce,  and  the  right  of  a  carrier  to  exempt  himself  from 
responsibility  therefor,  can  be  profitably  made  or  applied. 
New  World  v.  King,  16  How  (U.  S),  469.  It  is  to  be  observed, 
however,  that  in  the  case  at  bar  the  injury  occurred  through 


Digitized  by  VjOOQ IC 


698  EUREKA   SPRINGS   R.   CO.   V.   TIMMONS.  [VOL.  40 

the  negligence  of  defendant's  servants,  and  not  through  any 
failure  on  the  part  of  the  corporation  to  prescribe  proper  rules 
or  furnish  proper  appliances  of  the  conduct  of  its  Dusiness. 
We  are  of  opinion  that  where  one  accepts,  purely  as  a  gra- 
tuity, a  free  passage  upon  a  railroad  train,  upon  the  agree- 
ment that  he  will  assume  all  risk  of  accident  which  may  hap- 
Een  to  him,  while  traveling  on  such  train,  by  which  he  may 
e  injured  in  his  person,  no  rule  of  public  policy  requires  us 
to  declare  such  contract  invalid  ana  without  binding  force. 
By  the  terms  of  the  report  there  must  therefore  be  judgment 
foV  defendant. 

Free  Passes^Validlty  of  Stipulation  Exempting  from  Liability.— See  Ulrich 
V.  New  York  C.&  H.  R.  R.  Co.  (N.  Y.).  34  Am.&En§.  R.  C^.  350,  note 
354 :  Camden  &  A.  R.  Co.  v,  Bausch  (Pa.),  28  Id,  142 ;  Annes  v.  Milwaukee 
tSrN.  R.  Co.  (Wis.).  27  Id.  102;  Griswold  v.  New  York&N.  E.  R.  Co. 
(Conn.),  26  Id.  280;  Gulf.  C.&S.  F.  R.  Co.  v.  McGowan  (Tex.),  26  /d.274: 
A  bell  7/.  Western  Maryland  R.  Co.  (Md.),  21  Id,  503;  note  21  Id.  155; 
Seybolt  v.  New  York.  L.  E.&  W.  R.  Co.  (N.  Y.),  18  Id.  162.  note  170 ;  Kim- 
ball V.  Boston.  C.&  M.  R.  Co.  (Vt.),  13  Id,  55,  note  57,  58;  Buflfalo,  P.& 
W.  R.  Co.  V.  O'Hara  (Pa.).  9  Id,  317. 

Liability  to  Persons  Travelling  upon  Drover's  Passes* — See  Missouri  Pac. 
R.  Co.  V.  Ivey,  37  Am.  &  Eng.  K.  Cas.  46,  note  53. 


Eureka  Springs  R.  Co. 

V. 

TiMMONS. 

{Arkansas  Supreme  Court,  May  25,  1S89.) 

Passengers— Liability  of  Company  Using  Another  Company's  Road. — A  rail* 
road  company  which  was  operating  its  trains  over  the  road  of  another  com- 
pany at  the  time  when  an  accident  occurred  to  a  passenger,  is  liable  at 
common  law  as  a  common  carrier. 

Conflict  of  Laws — Law  in  Force  in  Another  State— Presumption. — In  the 
absence  of  proof  to  the  contrary,  the  Arkansas  courts  will  presume  that  the 
common  law  is  in  force  in  another  state. 

Passenger— Erroneous  Instruction — Harmless  Error. — Where  a  passenger 
sues  for  damages  for  personal  injuries,  an  instruction  that  "  before  defend- 
ant can  excuse  itself,  it  must  show,  by  a  preponderance  of  testimony, 
that  its  track  and  machinery  and  appliances  were  the  best  of  the  kind,  and 
in  perfect  condition,"  is  not  sufficient  ground  for  reversal  when  the  correct 
rule  of  law  is  stated  in  another  instruction  given  at  the  defendant's  request. 

Same — Prima  Facie  Evidence  of  Negligence. — In  an  action  for  injuries  to 
a  passenger,  evidence  that  the  car  in  which  the  plaintiff  was  travelling  left 
the  track,  '\s  prima  facie  evidence  of  negligence,  but  the  presumption  aris- 
ing therefrom  may  be  rebutted  by  showing  that  the  injury  arose  from  an 
unavoidable  accident,  or  an  occurrence  which  could  not  have  been  pre- 
vented by  the  utmost  skill,  foresight  and  diligence. 
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Appeal  from  Circuit  Court,  Carroll  County. 
Crump  &r  Watkins  for  appellant. 
The  appellee /r(?j^. 

Hughes,  J. — While  a  passenger  in  one  of  the  coaches  on 
a  railway  of  appellant,  eft  routelrom  Seligman,  Mo.,  to  Eure- 
ka  Springs,  Ark.,  appellee  received  personal  in- 
juries,  by  the  coach  m  which  he  was  seated  leaving  **' 

the  tracK  of  the  road,  and  turning  over  down  an  embank- 
ment. The  complaint  alleges  that  the  appellant  was  at  the 
time  operating  its  road  from  Eureka  Springs,  Ark.,  to 
Seligman,  Mo.,  and  that  appellant  was  gui.lty  of  negligence 
in  using  defective  machinery,  and  in  operating  its  road,  which 
was  the  cause  of  appellee's  injury.  Appellant  denied  negli- 
gence, denied  that  appellee  was  injured,  and  denied  that  one 
of  its  coaches  was  thrown  from  the  track ;  and  alleged  that 
that  part  of  said  railroad  from  the  Missouri  line  to  Seligman^ 
Mo.,  was  owned  by  the  Missouri  &  Arkansas  Railway  Com- 
pany, a  corporation  organized  and  existing  under  the  laws  of 
Missouri,  but  did  not  deny  that  it  was  operated  by  the  Eureka 
Springs  Railway  Company  (the  appellant).  There  was  evi- 
dence tending  to  show  that  the  tram  consisted  of  a  combina- 
tion car,  passenger  coach,  and  engine,  and  was  going  down  a 
steep  grade,  at  the  rate  of  15  or  16  miles  an  hour  or  over: 
that  the  rear  car  jumped  the  track,  ran  some  three  or  four 
hundred  feet,  came  uncoupled,  and  turned  over,  down  a  steep 
embankment ;  that  the  appellee  was  in  this  car  ;  that  the  car 
ran  .off  the  track  within  one  and  a  half  or  two  miles  of  Selig- 
man ;  that  there  was  at  the  time  no  brakeman  on  the  rear  car; 
that  appellee  was  injured  in  the  hand,  arm,  thumb,  and  le^. 

Some  of  the  witnesses  testified  that  the  train  at  the  time 
the  car  ran  off  the  track  was  running  25  or  30  miles  an  hour. 
Edward  Church,  the  engineer  in  charge  of  the  train, 
testified  that  he  examined  the  air  brakes  and  ma-  t««**»«»X' 
chinery  before  he  left  Seligman.  and  just  before  the  accident 
occurred,  and  that  they  were  in  good  condition  ;  that  just  be- 
fore the  car  turned  over  he  received  a  signal  to  stop,  and 
applied  the  air  brakes,  and  about  this  time  received  a  signal 
to  go,  and  then  he  attempted  to  release  the  brakes,  and  could 
not  do  it,  but  that  he  could  not  see  the  rear  car,  but  that  his 
fireman  said  that  it  was  off  the  track,  and  then  he  reversed 
the  engine,  and  stopped  the  train,  and  that,  as  the  train 
stopped,  the  rear  car  came  uncoupled,  and  turned  over  on 
its  side.  He  testified  that  "  the  train  ran  about  150  feet  with 
awheel  off  the  track  before  I  received  the  first  signal.  After 
receiving  the  first  signal,  we  ran  about  150  feet,  when  train 
stopped.  *     He  stated  **  there  were  two  brakcmen  on  the  train 
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that  day  ;*'  that  the  position  of  one  was  at  the  front  end  of 
the  couibination  car»  and  of  the  other  on  the  rear  end  of  the 
train ;  that  the  duty  of  the  brakeman  on  the  passenger  train  is 
to  take  up  slack  of  brakes,  and  see  that  the  coupling's  are  se- 
cure at  all  times,  and  to  receive  any  signals  from  the  en^n- 
eer,  and,  in  case  of  accident,  to  apply  brakes;  that  it  is  a  tact 
that  these  brakemen  can  stop  the  cars  when  the  air  brakes 
fail  to  work  for  the  engineer:  that  it  is  about  150  feet  from 
where  the  wheel  left  the  track  to  where  the  engineer  got  the 
first  signal ;  that  immediately  there  were  two  taps  of  the 
gong,  which  meant  go  on.  "When  I  attempted  to  release 
the  brakes,  I  detected  there  \«is  something  wrong  with  the 
brakes  ;  that  the  air  wouldn't  release  freely.  When  I  told 
the  fireman  to  look  out  and  see  what  w^-is  the  matter,  and  he 
said  tlic  rear  car  was  off  the  track,  and  at  that  time  the  rear 
car  had  not  turned  over,  and  I  immediately  reversed  the  en- 
gine.'* *'  The  bell  rope  was  working  properly  before,  up  to 
the  time  of  the  stoppmg  of  the  car."  **  Successive  ringing  of 
the  bell  about  half  a  minute  before  the  train  stopped.*'  Pow- 
ell Clayton  testified  that  the  **  rails  are  steel  rails  of  the  verj- 
best  order.  The  track  is  an  unusually  good  one.  The  track 
on  the  day  of  the  accident  was  in  excellent  condition.  The 
machinery  was  of  the  best  and  improved  kind."  That  he 
"  examined  track;  it  was  in  perfect  condition.  If  the  train 
had  been  running  25  or  30  miles  an  hour,  it  could  not  have 
been  stopped  in  the  distance  it  was.     From  where  the  truck 

f^ot  on  the  rail  to  where  the  car  turned  over  was  about  400 
eet ;  certainly  not  500  feet.  It  would  not  attract  attention 
so  long  as  the  truck  was  on  the  rail.  It  ran  on  the  rail  about 
30  feet."  Also  that,  **  in  case  of  an  accident,  the  car  conduc- 
tor should  either  ring  the  bell  for  brakes,  or  run  to  the  water- 
closet,  and  iipply  the  air  brakes  himself."  J.  B.  Obenchain 
testified  :  "  Examined  air  brakes  on  the  coach  that  came  in 
after  the  accident,  and  they  were  all  right.  Perhaps  at  the 
speed  they  were  running,  if  the  cars  were  on  the  track,  they 
would  stop  at  150  feet.  If  the  truck  was  off  the  rail,  cant 
say  how  long  it  would  take,  (that  is,  supposing  the  train  be 
constructed  as  it  was.)  The  stopping  of  the  train  at  distance 
I  have  mentioned  depends  upon  whether  everything  was 
quiet,  and  no  confusion,  and  there  was  prompt  action."  He 
also  testified  that  he  was  the  master  rnechanic  for  the  company, 
and  that  his  duty  vvas  to  look  after  and  keep  up  machinery; 
that  he  examined  the  wheels  and  boxes  on  the  morning  before 
the  accident ;  that  there  was  no  defect  in  the  machinery, 
save,  after  the  accident,  "  one  wheel  was  out  of  shape.  Coufd 
not  discover  any  defect  in  rail.  It  must  have  gone  140  or  150 
feet  from  where  it  ran  off."     **  Train  running  on  that  grade, 
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at  15  mile;3  an  hour,  if  heavily  loaded,  must  run  160  or  170 
feet  before  it  could  be  stopped.  It  is  owing  to  the  load.  If 
it  was  running  25  or  30  miles  an  hour,  it  would  perhaps  run 
200  or  250  yards  before  it  could  be  stopped.  I  can  give  no 
explanation  of  why  the  accident  occurred,  or  the  cause  of  it. 
The  road  was  in  good  condition.  The  car  had  been  to  Pierce 
City  after  I  examined  it.  Can't  say  when  the  wheel  got  out 
of  shape.  The  fact  of  the  wheel  running  over  the  track  and 
ties  would  likely  have  damaged  the  wheel."  This  was  sub- 
stantially the  evidence. 

The  court,  at  the  request  of  the  plaintiff,  instructed  the 
jur}'^  that,  "that  if  the  defendant  undertook  to  carry  the  plaint- 
iff outside  of  their  charter  authority,  or  by  a  differ- 
ent conveyance,  or  time  ot  conveyance,  the  defend-  inttmctioni. 
ant  would  be  liable  as  a  common  carrier  for  such 
injuries  as  are  sustained  by  the  plaintiff  through  defendant's 
negligence.  (2)  That  the  running  of  a  passenger  train  of 
cars  off  the  track  is  prima  facie  evidence  of  negligence,  either 
as  to  the  condition  and  care  of  the  track,  or  careful  running 
of  the  train,  and,  if  proven,  it  shifts  the  burden  of  proof 
onto  the  company  to  show  a  proper  construction  and  condi- 
tion of  the  track,  and  careful  running  of  the  train,  or  such 
facts,  if  any,  as  will  excuse  it  from  liability.  (3)  If  the  jury 
find  for  the  plaintiff,  they  will  take  into  consideration,  in 
assessing  his  damages,  his  mental  and  bodily  pain  and  anguish, 
his  incapacity  to  labor  and  the  permanency  of  his  injuries,  if 
such  elements  of  damage  be  shown  by  the  proof.    (4)  If  the 

{)laintiff  shows /rm^  Jacie  negligence  on  the  part  of  the  de- 
endant,  then,  before  defendant  can  excuse  himself,  it  must 
show  by  a  preponderance  of  the  testimony  that  its  track  and 
machinery  and  appliances  were  the  best  of  the  kind,  and  in 
perfect  condition,  and  that  the  servants  of  the  defendant  used 
proper  care  in  the  running  of  the  train,  and,  after  they  had 
notice  of  an  imperiling  accident,  that  they  used  every  effort 
in  their  power  to  avoid  it.'*  To  the  giving  of  instructions  3 
and  4  for  plaintiff,  defendant  excepted.  At  defendant's  re- 
quest the  court  gave  the  following  instructions:  "(i]  The 
court  instructs  the-  jury  that  it  is  the  duty  of  all  railroad 
companies  to  use  all  reasonable  means  and  efforts  to  furnish 
gooa  and  well-constructed  machinery,  adapted  to  the  pur- 
pose of  its  use,  of  good  material,  and  of  a  kind  that  is  found 
to  be  the  safest  when  applied  to  use ;  and  if  you  find  that 
defendant  used  these  means,  and  that  the  accident  occurred 
by  reason  of  a  defect  in  the  machinery  of  the  said  defendant 
which  they,  by  the  exercise  of  all  reasonable  care  and  skill, 
could  not  detect,  then  you  will  find  for  the  defendant.  (2^ 
If  you  find  from  the  evidence  that  the  defendant  had  used 
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all  the  proper  means  in  its  power  to  furnish  the  proper  track, 
and  the  best  and  most  approved  material  and  appliances  for 
the  carrying  of  passengers,  and  you  further  find  from  the 
evidence  that  the  injury  was  caused  by  some  unavoidable 
accident,  not  the  fault  of  the  defendant,  then  you  will  find 
for  the  defendant."     Defendant  then  asked  the  court  to  in- 
struct the  jury  as  follows :     **(3)  That  before  you  can  find  for 
the  plaintiff  for  an  injury  which  occurred  to  him  in  the  state 
of  Missouri,  you  must  find  by  a  preponderance  of  the  evidence 
that  defendant  had  either  bought  or  leased  said  road,  run- 
ning in  the  state  of  Missouri,  or  that  it  had  legally  consoli- 
dated with  its  road,  which  was  a  corporation  under  the  laws 
of  the  state  of  Arkansas.    (4)  I  charge  that  the  plaintiflF  has 
alleged  that  the  road   where  the  injury  to  him  occurred  was 
a  corporation  under  the  laws  of  the  state  of  Arkansas ;  that 
this  is  denied  by  the  defendant;  that  the  burden  of  proving 
this  fact  by  a  preponderance  of  evidence  is  on  the  plaintiff; 
and  that  before  you  can  find  for  him  you  must  find  that  the 
defendant  had  bought  or  leased  said  road  running  where  the 
injury  occurred,  or  that  it  had  been  legally  consolidated  into 
the  road,  which  *  is  a  corporation  in  the  state  of  Arkansas.'  '* 
The  court   refused  to  give  instructions  Nos.  3  and  4.  and 
defendant  at  the  time  excepted.     The  jury  found  for  the  plaint- 
iff, and  assessed  damages  at  $1,000.     Defendant  filed  a  motion 
for  a  new  trial,  and  set  up  (i)  that  the  verdict  is  contrary  to 
the  evidence;  (2)  that  the  verdict  is  contrary  to  law, and  that 
the  verdict  is  contrary  to  both  the  law  and  evidence;  (3)  be- 
cause the  court  erred  in  refusing  to  give  instructions  Nos.  3 
and  4,  asked  for  by  defendant,  against  objection  of  defendant, 
and  in  gfiving  instructions  3  and  4  asked  for  by  the  plaintiff 
over  objection  of  defendant :  (4)  because  the  damages  given 
by  the  jury  are  excessive,   unreasonable,  and   were  given 
under    passion   and   prejudice.     The    court    overrulea   the 
motion  for  a  new  trial.     Defendant  excepted,  and  appealed 
to  this  court. 

The  appellant's  counsel  insist  that  the  injury,  if  any,  was  • 
received  in  the  state  of  Missouri,  on  the  Missouri  &  Arkan- 
sas Railway,  which  is  a  corporation  existing  in  said  state,  and 
organized  under  its  laws,  and  that  no  action  will  lie  in  Ar- 
kansas, unless  it  be  shown,  first,  that  the  Eureka  Springs 
Railway  Company  had  purchased  or  leased  the  road  owned 
by  the  Missouri  corporation,  or  that  said  road  had  been 
legally  consolidated  with  the  Arkansas  road,  as  provided  in 
sections  55 11,  5516,  Mansf.  Dig., and  cites  authorities  to  show 
that  a  corporation  can  exist  only  in  the  state  of  its  creation. 
The  complaint  alleges,  however,  and  the  answer  does  not 
deny,  that  the  Eureka  Springs  Railway  Company  was  oper- 
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ating  its  trains  over  the  other  road  at  the  time  the  accident 
occurred,  and  therefore,  if  the  evidence  warrants,  the  com- 
pany  is  liable  at  common  law,  being  at  the  time  a  common 
carrier.  In  the  absence  of  proof  to  the  contrary,  the  courts 
of  this  state  will  presume  the  common  law  to  be  in  force  in 
another  state.  Thorn  v.  Weatherly,  50  Ark.  237,  and  cases 
cited. 

The  appellant  reasons  with  much  force  in  urging  hisobjec- 
tion  to  the  expression  in  the  fourth   instruction  given  for 
appellee,  that,  **  before  defendant  can  excuse  itself, 
it  must  show  by  a  preponderance  of   testimony      i^wu*x*« 
that  its  track  and  machinerjjr  and  appliances  were      ^"r! 
the  best  of  the  kind,  and   m    perfect   condition  ;*' 
objecting  especially  to  the  latter  clause,  **  and  in  perfect  con- 
dition."    Conceding  that  that  this  would  be  objectionable 
without  qualification,  yet  it  is  qualified  by  instructions  i  and 
2  given  for  the  defendant  (appellant),  which  correctly  charged 
the  law. 

The  car  leaving  the  track  vfzs  prima  facie  evidence  of  neg- 
ligence. This  presumption  may  be  rebutted  by  showing  that 
the  injury  arose  from  an  unavoidable  accident,  or 
an  occurrence  which  could  not  have  been  pre-  Jf^JilJ,^^*! 
vented  by  the  utmost  skill,  foresight  and  diligence.  pwiomptioB. 
Railways  are  not  insurers  of  passengers.  But 
passenger  carriers  by  railway  are  bound  to  the  utmost  dili- 
gence which  human  skill  and  foresight  can  effect,  and  if  an 
injury  occurs,  by  reason  of  the  slightest  omission  in  regard 
to  the  highest  perfection  of  all  the  appliances  of  transporta- 
tion, or  the  mode  of  management  at  the  time  the  damage 
occurs,, the  carrier  is  responsible.  George  v.  St.  Louis,  I.  M. 
&  S.  R.  Co.,  34  Ark.  613;  i  Am.  &  Eng.  R.  Cas.  294;  Little 
Rock  &  Ft.  S.  R.  Co.  V  Miles,  40  Ark.  298,  13  Am.  &  Eng.  R. 
Cas.  10,  and  cases  cited.  It  was  within  the  province  of  the 
jury  to  determine  the  facts,  and  it  is  a  settled  principle  of 
law  that,  where  there  is  any  evidence  to  support  a  verdict,  a 
judgment  will  not  be  reversed  upon  the  evidence.  Finding 
no  substantial  error,  the  judgment  is  affirmed. 

PasMngert — Presumption  of  Negligence  Arising  from  Derailment. — See 
Pattee  v.  Chicago.  M.  &  St.  P.  R.  Co.  (Dak.),  34  Am.  &  Eng.  R.  Cas.  399 ; 
Louisville,  N.  A.  &  C.  R.  Co.  v.  Jones  (Ind.).  28  Id.  170;  Louisville  &  N. 
R.  Co.  V.  Ritter  (Ky.),  28  Id,  167 ;  Hipsley  v,  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.  (Mo.).  27  Id.  257  ;  Cleveland,  C.  C.  &  I.  R.  Co.  v.  Newell  (Ind.),  23 
Id.  492  ;  Texas  &  St.  L.  R.  Co.  v.  Saggs  (Tex.),  21  Id.  475.  note  478  ;  Bed- 
ford, S.  O.  &  B.  R.  Co.  V.  Rainbolt  (Ind.),  21  Id.  466 ;  Seybolt  v.  New  York, 
L.  E.  A  W.  R.  Co.  (N.  Y.).  18  Id.  162  ;  Little  Rock  &  Ft.  S.  R.  Co.  v.  Miles 
(Ark.),  13  Id.  10,  note  27 ;  Cleveland.  C.  C.  &  I.  R.  Co.  v.  Newell  (Ind.),  8 
Id.  m  ;  Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Williams  (Ind.),  lid.  457 ;  George 
9.  St.  Louis,  I.  M.  &  S.  R.  Co.  (Ark.),  i  Id.  294. 
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ANNOTATION. 
Service  of  Prooess — Continued, 
vice  upon.     617. 

Mandatory  and  exclusive  provis- 
ions.    615. 

Miscellaneous  instances.    618. 

Place  where  cause  of  action  arises. 
616. 

Pleas  in  abatement.     623. 

President  and  vice-president.  617. 

••  Railroad  "  for  **  Railway."    623. 

Receivers  and  trustees  ;  railroads 
operated  by.     620. 

Residence  of  agent.     620. 

Resignation  of  office  to  prevent 
service.     616. 

Rule  of  construction.     616. 

Statutory  provision  ;  service  when 
none  exists.     616. 

Sufficiency  of  return.  Cooipli- 
ance  with  statute.     622. 

Ticket  and  depot  agents.     618. 
Sleeping  Car  ComiMUiy. 

Liability  for  loss  of  passenger's 
effects.     644. 

Sufficiency  of  evidence.     644. 

StatioiL    See  Fences. 

Regular  station  or  depot ;  what  is. 
24. 

Rules  as  to  admission  to  stations. 
687. 
Streets  and  Highways. 

Construction  of  railroads.  Eleva- 
ted railroads.  Compensation  to 
abutting  lot  owners.     328. 

Right  of  abutting  owners  to 

compensation.     320. 

Right  of  lot  owner  to  main- 
tain ejectment.     295. 
Street  Railway. 

Evidence  as  to  use  of  wild  and  un- 
manageable horses.     274. 

Injuries  to  foot  travellers.  Cable 
railways.     Negligence.     268. 

Injuries  to  persons  in  street 

by  street  railways.     268. 

License  fees  under  charters  of 
street  railway  companies.     281. 

Paving  and  repair  of  streets.  Ob- 
ligation of  company.     278. 

Snow  and  ice ;   removal  of,  from 
track.     270. 
Taxation. 

Foreign  corporation  ;   license  tax 
upon  agencies  of.     31. 
Ultra  Vires. 

Earnings  of  steamboat ;  power  of 
railroad  company  to  guarantee. 
598. 
ATTORNEY. 

Fees  in   stock  killing  cases.     See 


ATTORNEY— aif/«if  1*^1/. 
Animals. 

Stipulation   in  note  for  attorney's 
,  fee.     See   Bills  and  Notes. 

BAGGAGE.    See  Sleeping  Cah  Com- 
pany. 

Commercial  traveller's  trunks  and 

,  sample  cases  as  baggage.  Lia- 
bility  of  carrier.    637  n. 

Jeweller's  trunk ;  station  agent 
checking  with  knowledge  of  con- 
tents of  trunk,  renders  company 
liable  as  common  carrier.  Cen- 
tral Trust  Co.  V.  Wabash,  etc, 
R.  Co.  (C.  C).     636. 

Limitation  of  action.  Statute  held 
not  to  apply  to  action  for  breach 
of  contract  of  carriage,  whereby 
baggage  is  lost.  Anderson  v. 
Can.  Pac.  R.  Co.  (Ont.).    624. 

Limitation  of  liability.  Condi- 
tions in  ticket.     631  n. 

Evidence.     Admissibility    of 

letters  written  by  baggage  agent 
to  passenger  agent  and  reply 
thereto.  Anderson  r.  Can.  Pac 
R.  Co.  (Ont.).    624. 

Person   to  whom   ticket  was 

issued  held  not  to  have  taken  it 
subject  to  condition  therein. 
Anderson  v.  Can.  Pac.  R.  Co. 
(Ont.).     624. 

Salesman's  illustrated  catalogue 
carried  for  his  personal  use, 
held  to  be  baggage,  for  loss  of 
which  recovery  may  be  had. 
Staub  V.  Kendrick  (Ind.).    632. 

What  is  baggage.     635  n, 
BILLS  AND  NOTES. 

Attorney's  fee.  Stipulation  in 
note,  authorized  by  directors  to 
be  executed,  for  attorney's  fee, 
held  ultra  vires,  Hardin  v.  Iowa 
R.  &  C.  Co.  (Iowa).     394. 

Authority  of  officer  to  execute  note, 
being  questioned  ;  when  proof 
of  authority  should  be  intro- 
duced. St.  Louis,  etc.,  R.  Co. 
V.  Tieman  (Kan.).     525. 

Meeting  of  directors ;  note  au- 
thorized at,  presumption  that 
board  was  rightfully  in  session. 
Hardin  v.  Iowa  R.  &  C.  Co. 
(Iowa).     394. 

Note  drawn  in  payment  of  officer's 
salary,  not  strictly  complying 
with  by-laws.  Validity.  St. 
Louis,  etc.,  R.  Co.  v.  Tiernan 
(Kan.).  525. 
BILL  OF  LADING. 

Conflict  of  laws.     Construction  of 
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BILL  OF  LADli^G—CoHtiMUfd. 
bills  of  lading.     84  n. 

Contract ;  bill  of  lading  as.  Evi- 
dence 10  explain  or  contradict 
terms.     89  n. 

Fraudulent  issue  by  agent.  Lia- 
bility of  company.     77  h, 

company  not  liable  to  inno- 
cent indorsee  acquiring  bill  for 
value  and  without  notice.  Fried- 
lander  V.  Texas  &  P.  R.  Co.  (U. 

S.).     70.  .  .      ^ 

Limitation  of  liability.  See  Car- 
riers. 

Nature  of  bill  of  lading.     89  n. 

Parol  evidence.  Acknowledge- 
ment of  good  condition.     96  n. 

Agreements  as   to   time  and 

mode  of  delivery.     94  n, 

Agreements    as    to    time  of 

shipment.     94  n. 

Agreement  to  feed  live  stock  ; 

evidence  as  to.     95  n. 

Ambiguities.     90  n. 

Bills  signed  in  blank.     95  n. 

Consideration  ;    evidence   as 

to.     95  n. 

Deviation  from  course.     91 «. 

Efifect  of  delivery  subsequent 

to  shipment.     91  n. 

Fraud  or  mistake.     90  n. 

Parties  to  contract ;  evidence 

as  to.     ^  n. 

Previous  negotiations  merged 

in  writing.     90  n. 

Rate  of  freight ;    evidence  as 

to.     93  «. 

Receipt ;     bill  of  lading  as. 

95  «. 
Recital  of  quantity  shipped. 

95  ». 

Shipper's  right  of  property ; 

evidence  as  to.     94  ». 

Stipulation  as  to  liability  for 

loss.     93  M. 

<• Stowage  of  goods.     92  n. 

Terminus  of  route  ;  evidence 

as  to.    92  n. 

Title  of  consignee  ;  evidence 

to  disprove.     97  «. 

to  explain  or  contradict  terms. 

90  H. 

to    prove    agreement    as    to 

freight  where  bill  does  not  stip- 
ulate price  to  be  paid,  not  ad- 
missible. Louisville,  E.  &  St. 
L.  R.  Co.  V.  Wilson  (Ind.).      85. 

Vessel  upon  which  shipment 

was  made  ;  evidence  as  to.  94  n. 

Receipt ;  bill  of  lading  as.  Parol 
testimony.     95  n. 


BONDS.     See  Mortgage. 

Bonds  for  purchase  money.  See 
Mortgage. 

Guarantee.  Guarantor  may  make 
any  defense  to  action  by  iona 
fide  transferee  that  he  could  have 
made  as  against  original  payee. 
Bank  v.  St.  Johnsbury,  etc.,  R. 
Co.  (C.  C).     566. 

of  bond  or  coupon  not  nego- 
tiable although  bond  or  coupon 
itself  is  negotiable.  Bank  v. 
St.  Johnsbury,  etc.,  R.  Co.  (C. 
C).     566. 

of  interest ;    authority   held 

conferred  by  statutory  power  to 
lease.  Bank  v,  St.  Johnsbury, 
etc.,  R.  Co.  (C.  C).     566. 

of  interest  coupons  each  less 

than  $  100,  held  not  prohibited 
by  statute  forbidding  issue  of 
bonds  or  notes  for  less  than  $  100. 
Bank  v.  St.  Johnsbury,  etc.,  R. 
Co.  (C.  C).     566. 

Power  to  guarantee  bonds  of 

another  company.     570  n. 

Priority.  Sutute  giving  claims 
for  labor  superior  lien,  passed 
prior  to  making  of  mortgage; 
directors  or  bondholders  held 
not  bound  by  judgment  brought 
under  statute.  Hassall  v.  Wil- 
cox (U.  S.).  385. 
BOOKS.  See  Evidence. 
BRIDGE. 

Obligation  to  construct  over  right 
of  way.  Court  of  chancery  held 
to  have  jurisdiction  to  compel 
specific  performance.  Mont- 
clair  Tp.  v.  New  York  &  G.  L. 
R.  Co.  (N.  J.).     342. 

Obligation  to  construct  over  right 
of  way ;  supplement  to  charter 
held  to  impose  duty  on  company 
purchasing  road  at  foreclosure 
sale.  Montclair  Tp.  v.  New 
York  &  G.  L.  R.  Co.  (N.  J.).  342. 
CARRIERS.  See  Baggage  ;  Bill  of 
Lading  ;  Express  Companies  ; 
Interstate  Commerce  ;  Passen- 
gers ;  Pooling  Contracts  ; 
Sleeping  Car  Companies. 
Generally. 

Common  law  liability.  Mob ; 
carrier's  liability  at  common  law 
for  goods  destroyed  by.  Gulf, 
C.  &  S.  F.  R.  Co.  V.  Levi  (Tex.). 

"5. 
Fire ;  action  for  goods  destroyed 
by,    brought  under  statute    on 
ground  of  negligence  and  dis- 
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CARRIERS. 

missed,  held  to  bar  second  suit 
founded  solely  on  negligence. 
Basseit  v,  Connecticut  R.  R.  Co. 
(Mass.).    118. 

Liquors  stored  in  warehouse  by 
railroad ;  seizure  under  state 
laws  held  not  an  interference 
with  interstate  cotnmerce.  State 
V.  Creeden  (Iowa).     31. 

Liquor  traffic.  Collusive  agree- 
ment with  consignee  in  evasion 
of  law.  Seizure  of  liquor  can- 
not be  resisted  on  ground  that 
freight  charges  have  not  been 
paid.     State  v,  Creeden  (Iowa). 

31. 

Mob  :  responsibility  for  destruc- 
tion or  delay  caused  by.     118  n. 

Pleading.  Partnership  ;  if  peti- 
tion alleges  and  there  is  no  de- 
nial, it  need  not  be  proved. 
Good  7/.  Galveston,  H.  &  S.  A. 
R.  Co.  (Tex.).     98. 

Receiver.  Allegation  as  to  con- 
tract made  by  receiver's  agent 
held  to  state  sufficient  cause  of 
action.  Bayles  v.  Kansas  Pac. 
R.  Co.  (Colo.).     42. 

Receiver's  contract  relative  to  car- 
riage of  goods  :  when  a  violation 
of  his  authority.     Bayles  v.  Kan- 
sas Pac.  R.  Co.  (Colo.).     42. 
Delivery  to  Carrier. 

Delivery  involves  exclusive  pos- 
session and  control  by  carrier. 
Wilson  V.  Atlantic  &  C.  A.  L. 
R.  Co.  (Ga.).     25. 

Refusal  to  accept  freight  on  ac- 
count of  press  of  business.     17  «. 

Regular  station  or  depot ;  what  is. 
24  //. 

lender    of    freight    must    be 

made  at.     24  n. 

what   is,   within  meaning  of 

statute  requiring  company  to  re- 
ceive goods  tendered  at.  Land 
V.  Wilmington  &  W.  R.  Co.  (N. 
Car.).     18. 

Regulation  requiring  money  for 
transportation  to  be  delivered  on 
same  day  and  prior  to  departure 
of  train  going  to  destination, 
held  illegal.  Alsop  «/  Southern 
Express  Co.  (N.  Car.),     i. 

Tender  of  freight.  Hours  during 
which  tender  may  be  made.  17  «. 

Tender  of  freight.  Time.  Stat- 
ute requiring  goods  to  be  re- 
ceived    "whenever    tendered" 


CARRIERS. 
BeliTexT  to  Otaritst^ConHnued. 

construed.  Alsop  v.  Southern 
Express  Co.  (N.  Car.),     i. 

Wood  delivered  along  track  for  two 
miles ;  carrier  held  not  to  have 
accepted  goods  for  shipment, 
and  damages  for  delay  not  re- 
coverable. Wilson  V.  Atlantic 
&  C.  A.  L.  R.  Co.  (Ga.).  25. 
limitation  of  Iiiability. 

Conflict  of  laws.  Contract  for  re- 
lease of  liability  for  Negligence 
made  in  New  York,  enforced  in 
Pennsylvania.  Forepaugh  v. 
Delaware.  L.  &W.  R  Co.  (Pa.). 
78. 

Lex  Lki  contractus ;  Pennsyl- 
vania courts  will  enforce  con- 
tracts according  to,  whether 
rights  are  .founded  upon  law 
merchant  or  statute.  Forepaugh 
V.  Delaware,  L.  &  W.  R.  Co. 
(Pa.).     78. 

Connecting  carrier ;  when  con- 
tracts limiting  liability  inure  to 
benefit  of.     155  n. 

when    stipulations    inure   to 

benefit  of.  Adams  Express  Co. 
V.  Harris  (Ind.).     151. 

Damages  limited  to  value  at  place 
of  shipment.  Stipulation  held 
not  to  limit  liability  for  wrong- 
ful conversion.  Erie  Dispatch 
V.  Johnson  (Tenn.).     113. 

Fire  :  stipulation  exempting  from 
liability  for  loss  by.     108  n. 

Negligence.  Burden  of  proof  held 
to  be  on  carrier  to  show  that 
there  was  no  negligence  on  his 
part  under  contract  limiting  lia- 
bility. Hull  V.  Chicago,  St.  P. 
M.  &  O.  R.  Co  (Minn!).     104.  * 

limitation   of  liability  for,  is 

invalid  where  no  lower  rate  of 
freight  is  given.*  Adams  Express 
C6.  V.  Harris  (Ind.).     151. 

Stipulations  against  liability 

for.     107 «. 

Notice  of  claim  for  damages.     98  n, 

to  live  stock  ;  stipulation  for 

is  unreasonable,  unless  company 
has  agent  at  or  near  place  where 
notice  has  to  be  given.  Good  v. 
Galveston,  H.  &  S.  A.  R.  Co. 
(Tex.).    98. 

stipulation  for.     103  n. 

stipulation   for.      Failure    to 

present  claim  .for  damages  for 
negligence,  in  accordance  with 
condition  in  receipt,  held  no  de- 
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CARRIERS. 

Iilmitation  of  JAsXyiMtj— Contin- 
ued. 

fence  to  claim  for  damages.    Bal> 
timore    &   O.    Express    Co.    v. 
Cooper  (Miss.).     97. 
B«t08  and  Facilities. 

Bill  of  lading.  Parol  evidence  as 
to  rate  of  freight.     93  n. 

Bill  of  lading  silent  as  to  rate',  law 
imports  agreement  for  reason- 
able compensation  and  parol  tes- 
timony is  not  admissible  as  to 
verbal  agreement.  Louisville, 
E.  &  St.  L.  R.  Co.  V.  Wilson 
(Ind.).     85. 

Discrimination  between  shippers. 
Special  rates,  rebates,  etc.     55  n, 

Obligation  of  company  to  fur- 
nish adequate  car  equipments. 

41  n. 

Obligation  of  company  to  use 

improved  stock  car.     41  «. 

Special  rate  not  unreasonable 

discrimination  if  it  does  not  show 
that  carrier  gave  exclusive  priv- 
ilege. Bayles  v.  Kansas  Pac.  R. 
Co.  (Colo.).     42. 

English  Railway  Commissioners ; 
jurisdiction  of  to  restrain  com- 
pany from  making  chargts. 
Queen  v.  Railway  Comm'rs 
(Eng.).     59, 

Excessive  charges.  "Reasonable 
facilities."  *'  Undue  or  unreas- 
onable prejudice  ;"  what  consti- 
tutes within  meaning  of  English 
act.  Queen  v.  Railway  Comm'rs 
(Eng.).     59. 

Interstate  commerce  act.  Con- 
necting carriers.   Through  rates. 

42  n, 

—  Mandanfus  ;  discretionary 
power  of  court  to  grant  in  case 
of  unjust  discrimination.  United 
States  V.  Delaware,  L.  &  W.  R. 
Co.  (C.  C).     36. 

Services  for  different  parties. 

41  ». 

Similar  and  contemporaneous 

service.     41  n. 

Through  and  local  rates.  41 «. 

Undue  preferences.  Facili- 
ties and  rates.     42  n. 

Unjust  discrimination  in  re- 
fusing to  transport  live  stock  in 
special  cars  at  same  rate  as  when 
company's  cars  are  used.  Man- 
damus  refused.  United  States  v. 
Delaware,  L.  &  W.  R.  Co.  (C.  C). 
36. 


CARRIERS. 
Rates  and  "EeimHitieB^Continued. 

Overcharges.  Money  paid  by  mis- 
take ;  interest  does  not  run  until 
after  demand.  Georgia  R.  &  B. 
Co.  V.  Smith  (Ga.).     123. 

on  shipments  to  two  points. 

Amendment  of  pleadings.  Geor- 
gia R.  &  B.  Co.  v.  Smith  (Ga.). 
123. 

Rebate  ;  agreement  to  give  in  con- 
sideration of  construction  of  coal 
dock.  Question  as  to  discrimi- 
nation is  one  of  fact.  Root  v. 
Long  Island  R.  Co.  (N.  Y.).  55. 
Iiive  Stock.    See  Delay. 

Feeding  during  transit ;  statute 
providing  for  and  imposing  pen- 
alty for  failure  to  comply  there- 
with. Sufficiency  of  evidence. 
Good  V,  Galveston,  H.  &  S.  A. 
R.  Co.  (Tex.).     98. 

Negligence  in  transportation  held 
to  be  shown  by  proof  of  unnec- 
essary delay,  confinement  in 
cars,  bruising  and  bumping. 
Good  V.  Galveston,  H.  &  S.  A.  R. 
Co.  (Tex.).     98. 

Notice  of  claim  ;  stipulation  for. 
103  «. 

stipulation  providing  for  pre- 
sentation of.  Company  must 
show  that  it  had  agent  at  or  near 
place  where  notice  was  to  be 
given.  Good  v.  Galveston,  H. 
&  S.  A.  R.  Co.  (Tex.).     98. 

Property  in  damaged  stock.  Evi- 
dence held  to  authorize  inference 
that  cattle  belonged  to  plaintiffs 
as  alleged.  Good  v.  Galveston, 
H.  &  S.  A.  R.  Co.  (Tex.).  98. 
Connecting:  Lines.  See  Jiates  and 
Facilities.  See  also  title  POOLING 
Contracts. 

Contract  •  between.  Evidence 
where  writing  fixing  terms  of 
contract  is  lost.  Georgia  R.  & 
B.  Co.  V.  Smith  (Ga.).     123. 

Contract  by  correspondence.  Lim- 
itation inserted  in  communica- 
tion need  not  be  repeated  or  re- 
ferred to  in  subsequent  ones. 
Georgia  R.  &  B.  Co.  v.  Smith 
(Ga.).     123. 

Contract  for  carriage  of  goods 
made  with  consignee  in  behalf 
of  both  carriers.  Authority  of 
contracting  carrier.  Request  to 
charge.  Georgia  R.  &  B.  Co.  v. 
Smith  (Ga.).     123. 

Liability  for  damage.     In  absence 
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CARRIERS. 
Conneoting  Iiinee —  Contin  ued. 

of  special    contract,    receiving : 
carrier  is  not  liable  for  loss  after 
deliverv  to  connecting   carrier.  ' 
McCon'nell  v.  Norfolk  &  W.  R.  i 
Co.  (Va.).     155. 

Liability  of  connecting  carriers  for 
loss  of  goods.     160  n. 

Lien.  Connecting  carrier  receiv- 
ing goods  fraudulently  diverted 
from  rival  line  in  violation  of 
specific  directions,  has  no  lien 
for  freight.  Denver  &  R.  G.  R. 
Co.  V,  Hill  (Colo.).     145. 

■'  Connecting  carrier  to  whom 
goods  were  delivered  for  trans- 
portation to  destination  held  to 
have  lien  for  unpaid  freight  al- 
though consignor  paid  contract- 
ing carrier  sum  intended  to  be 
full  payment,  Crossan  v.  New 
York  A:'N.  E.  R.  Co.  (Mass.).  136. 

of  connecting  carriers.     148  ». 

Limitation  of  liability.  When  con- 
tracts inure  to  benefit  of  connect- 
ing carrier.     155  n, 

When  stipulations  of  contract 

inure  to  benefit  of  connecting 
carrier.  Adams  Express  Co.  v, 
Harris  (Ind.).     151. 

Partnership.  Evidence  held  suffi- 
cient to  charge  defendant  com- 
pany with  liability  as  partner  or 
joint  co-partner  with  initial  car- 
rier and  other  lines.  Gulf,  C.  & 
S.  F.  R.  Co.  7'.  Baird  (Tex.).    160. 

Prepayment  of  freight.     139  n. 

Route  ;  disregard  of  shipper's  in- 
structions as  to.  Action  for  dam- 
ages is  not  founded  upon  negli- 
gence but  upon  breach  of  con- 
tract and  defendant's  liability  is 
not  founded  on  doctrine  of  prox- 
imate cause.  Philadelphia  &R. 
R,  Co.  V.  Beck  (Pa.).     140. 

Shipper's  instructions  ;  duty  and 
liability  as  forwarding  agents  in 
transmitting.     142  n. 

Statutory  liability.  Where  original 
declaration  stated  cause  of  action 
at  common  law  and  amendment 
a  statutory  liability,  amendment 
is  properly  rejected.  Exposition 
Cotton  MUls  V.  Western  &  A.  R. 
Co.  (Ga.).     169. 

Through  contract ;  contract  of  ship- 
ment held  to  be.  prima  faciey  and 
to  bind  initial  company  for  per- 
formance to  point  of  destina- 
tion, although   rate   was   made 


CARRIERS. 
Conneoting  ZAna^—Omtinued. 

subject  to  change  without  notice. 
Atlanta  &  W.  P.  R.  Co.  v,  Texas 
G.  Co.  (Ga.).     130. 
Belay. 

Damages.  Difference  between 
values  when  goods  should  have 
arrived  and  when  they  did  arrive 
is  proper  measure  generally. 
Atlanta  &  W.  P.  R.  Co.  v.  Texas 
G.  Co.  (Ga.).     130. 

Evidence  to  show  when  goods 

should  have  arrived,  contract 
being  silent.  Length  of  time 
usually  required  to  effect  transit. 
Atlanta  &  W.  P.  R.  Co.  r.  Texas 
G.  Co.  (Ga.).     130. 

Live  stock.  Damages.  Failure 
to  furnish  cars  causing  delay  in 
reaching  market.  Measure  of 
plaintiff's  recovery.  Ayers  w. 
Chicago  &  N.  W.  R.  Co.  (Wis.). 
108. 

Live  stock.  Inability  to  effect  sale 
of  cattle  reaching  market  on  Sat- 
urday. Depreciation  between 
Saturday  and  Monday.  Cost  of 
keeping  and  shrinkage.  Avers 
V,  Chicago  &  N.  W.  R.  Co. 
(Wis.).     loS. 

Mob  :  responsibility  of  carrier  for 
delay  caused  by.     118  n. 

Rolling  stock.  Company  presumed 
to  be  able  to  furnish  cars.  Ayers 
V.  Chicago  &  N.  W.  R.  Co. 
(Wis.).     108. 

Inability  of  company  to  fur- 
nish cars  ;  competency  of  testi- 
mony of  train  despatcher  or  sta* 
tion  agent  to  prove.  Avers  ». 
Chicago  &  N.  W.  R.  Co.  (Wis.). 
108. 
Delivery  to  Ck>zi8ignee. 

Consignee's  agency  for  shipper 
held  to  entitle  principal  (a  corpo- 
ration) to  take  benefit  of  contract 
and  sue  in  corporate  name. 
Pleading.  Atlanta  &  W.  P.  R. 
Co.  V.  Texas  G.  Co.  (Ga.).     130. 

Conversion  ;  delivery  of  freight  to 
person  other  than  consignee, 
held  to  constitute.  Erie  Dis- 
patch V.  Johnson  (Tenn.).     113. 

Misdelivery  of  goods  by  car- 
rier.    115  «. 

Damaged  condition  of  goods.  Ev- 
idence that  "the  grates"  were 
delivered  in  damaged  condition 
held  not  to  justify  inference  that 
all  or  any   particalar    number 
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CARRIERS. 
Delivery  V>Coiiflignee--CV?#f/i««^</. 
were  damaged.     Atlanta  &  W. 
P.  R.  Co.  V.  Texas  G.  Co.  (Ga.). 

130. 

Declaration  alleging  contract  to 
deliver  to  certain  parties  held 
not  supported  by  proof.  Atlan- 
ta &  W.  P.  R.  Co.  V,  Texas  G. 
Co.  (Ga.).     130- 

Failure  to  deliver.  Allegation  of 
contract  to  deliver  generally  for 
plaintiff,  without  specifying  to 
whom,  held  not  supported  by 
proof.  Atlanta  &  W.  P.  R.  Co. 
V.  Texas  G.  Co.  (Ga.).     130. 

Tender  of  freight  by  consignee  is 
excused  on  denial  of  possession 
of  goods  by  carrier.  .  Adams  Ex- 
press Co.  V.  Harris  (Ind.).     151. 

Wrongful  delivery.  Bona  fide 
purchaser  for  value,  without 
notice  ;  carrier  cannot  recover 
goods  from.  Norfolk  S.  R.  Co. 
v.  Barnes  (N.  Car.).  121. 
Xiien  for  Freig^ht. 

Connecting  carriers  ;  liens  of. 
148  n. 

Prepayment  of  freight.  139  n, 

Connecting  carrier  receiving 

goods  fraudulently  diverted 
from  rival  line  in  violation  of 
specific  directions,  has  no  Hen 
for  freight.  Denver  &  R.  G.  R. 
Co.  V,  Hill  (Colo.).     145. 

Connecting  carrier  to  whom 

goods  were  delivered  for  trans- 
portation to  destination  held  to 
have  lien  for  unpaid  freight  al- 
though consignor  paid  contract- 
ing carrrier  sum  intended  to  be 
full  payment.  Crossan  v.  New 
York  &  N.  E.  R,  Co.  (Mass.). 
136. 

Liquor  traffic.  Collusive  agree- 
ment. Seizure  of  liquor  cannot 
be  resisted  on  ground  that 
freight  charges  have  not  been 
paid.     State  v,  Creedon  (Iowa). 

31. 

CATTLE  GUARDS.    See  Fences. 

CHARTER. 

Acquisition  of  land  ;  uninterested 
third  party  cannot  raise  objec- 
tion that  corporation  has  no 
power  to  make.  Kettle  River 
R.  Co.  V.  Eastern  R.  Co.  (Minn.). 

449- 
Amendment  held  to  impose  obli- 
gation to  construct  bridge  over 
right  of  way  on  company  pur- 


CHARTER— CVwAwii^^. 

chasing  road  at  foreclosure  sale.* 
Montclair  Tp.  v.  ^New  York  & 
G.  L.  R.  Co.  (N.  J.).  342. 
Reservation  in  charter  of  power 
to  alter  and  amend.  Impairing 
obligation  of  contract.     352  n. 

Alteration  may  be  made  by 

act  entitled  "  An  act  to  author- 
ize formation  of  railroad  corpor- 
ations and  regulate  the  same." 
Montclair  Tp.  v.  New  York  &  G. 
L.  R.  Co.  (N.  J.).  342. 
gives  power  to  make  any  al- 
teration which  will  not  defeat  or 
impair  object  of  the  grant  or  any 
vested  rights.  Montclair  Tp. 
V.  New  York  &  G.  L.  R.  Co. 
(N.  J.).     342. 

CHILDREN.  See  Parent  AND  Child  ; 
Street  Railways. 
Imputed  negligence  ;  doctrine  of, 
in  case  of  injuries  to  children. 
268  n. 
Negligence  of  person  in  charge  of 
child  held  not  to  affect  child's 
right  of  action  for  injury.  Win- 
ters V.  Kansas  City  C.  R.  Co. 
(Mo.).     261. 

CITIZENSHIP.  See  Consolidation; 
DoMiciL ;  Removal  of  Cause. 

COMMISSIONERS.  See  Railway 
Commissioners. 

COMMON  LAW. 

Presumption.  In  absence  of  proof 
to  contrary,  Arkansas  courts  will 
presume  that  common  law  is  in 
force  in  another  state.  Eureka 
Springs  R.  Co.  v,  Timmons, 
(Ark.).     698. 

COMPETING  RAILROADS.  Sec 
Pooling  Contracts. 

CONDITIONS.     See  Land  Grant. 

CONFLICT  OF  LAWS.  See  Car- 
riers  ;  Limitation  of  liability, 

CONNECTING  LINES.  See  Car- 
riers ;  Pooling  Contracts, 

CONSEQUENTIAL  DAMAGES.  See 
Eminent  Domain  ;  Streets  and 
Highways. 

CONSOLIDATION.  See  Sale  of 
Road. 
Citizenship  of  company  consoli- 
dated under  acts  of  different 
states.  Removal  of  causes. 
Cohn  V.  Louisville,  N.  O.  &  T. 
R.  Co.  (C.  C).  338. 
Mortgage.  Act  relating  to  mort-» 
gages  by  consolidiited  com- 
panies held  not  applicable  only 
to    subsequent    consolidations. 
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CONSOLIDATION— GwA>«/i/. 

Frazier  r.  East  Tenn.,  V.  &  G. 
R.  Co.  (Tenn.).     358. 

Street  railway  companies  ;  author- 
ity to  consolidate  under  N.  Y. 
Statute.  /«r<- Washington,  etc-, 
R.  Co.  (N.  Y.).     58S. 

Title  of  act.  Provision  authoriz- 
ing consolidated  companies  to 
issue  bonds  and  proviso  as  to 
validity  of  mortgage  or  liens 
created  by  such  companies,  held 
germane  to  title  of  act.  Frazier 
V.  East  Tenn.,  V.  &  G.  R.  Co. 
(Tenn.).  358. 
CONSTITUTIONAL     LAW.  See 

Charter  ;  Interstate  Com- 
merce ;    Pooling  Contracts* 

Acceptance  of  benefit  of  legislation 
so  as  to  subject  road  to  provis- 
ion in  constitution  forbidding 
sale.  East  Line,  etc.,  R.  Co.  v. 
State  (Tex.).     574. 

Service  of  process.     615  n. 

Statute.     See  that  title. 

Stock  killing.  Fences.  Statute 
providing  for  division  of  loss 
where  no  compensation  for  fenc- 
ing has  been  paid,  held  consti- 
tutional. Louisville  &  N.  R. 
Co.  V.  Belcher  (Ky.).  228. 
CONSTRUCTION.  See  Contractor; 
License. 

Connecting  railroads.  See  Cross- 
ing. 

Engineer's  estimates  ;  finality  and 
effect  of  in  construction  con- 
tracts.    513  w. 

Kind  and  classification  of  work 

held  to  be  for  engineer,  and  his 
estimates  to  be  final  and  con- 
clusive. Parol  evidence  inad- 
missible. Keller  v,  McCauley 
(Pa.).     509. 

Injunction.  Construction  of  rail- 
road. Preliminary  injunction 
dissolved,  plaintiff's  title  not  be- 
ing established.  Appeal  of  Pat- 
terson (Pa.).     507. 

Mechanic's  lien.     See  that  title. 

Obstruction  of  river.  Company 
building  solid  wall  to  protect 
banks  of  river  not  enjoined  on 
ground  that  it  will  cause  irre- 
parable injury.  Appeal  of  Pat- 
terson (Pa.).  507. 
CONSTRUCTION  COMPANY.     Sec 

Mortgage. 
CONTRACT.      See    Lobbying   Con- 
tract. 


CONTRACT— G7ff/m«^^. 

Exclusive  right  of  way.  See  Con- 
veyance. 

Ferriage.     Sec  Ferry. 

Monopolies.     Sec  that  title. 

Pooling  contracts.     Sec  that  title. 
CONTRACTOR. 

Engineer's  estimates  ;  finality  and 
effect  of  in  construction  con- 
tracts.    513  «. 

Engineer's  estimates.  Kind  and 
classification  of  work  held  to  be 
for  engineer  and  his  estimates 
to  be  final  and  conclusive. 
Parol  evidence  inadmissible. 
Keller  v.  McCauley  (Pa.).    509. 

Evidence.  Parol  evidence  to 
prove  new  agreement  subse- 
quent to  contract  under  seal  for 
the  construction  of  masonry. 
Keller  v,  McCauley  (Pa.),    509. 

Independent  contractor.  Injuries 
caused  by  construction  train  op- 
erated by  contractor.  Operation 
of  road  by  contractor.  Trans- 
porting freight  and  passengers. 
Rome  &  D.  R.  C«.  v.  Chasteen 
(Ala.).     559. 

Instruction  requested  by  rail- 
road must  predicate  exemption 
of  company  upon  theory  that  the 
contractor  was  an  independent 
contractor.  Rome  &  D.  R.  Co. 
V,  Chasteen  (Ala.).     559. 

Operation  of  railroad  by  con- 
tractor. Instruction  as  to  lia- 
bility of  company  held  errone- 
ncous«  Rome  &  D.  R.  Co.  v, 
Chasteen  (Ala.).     559. 

railroad  company  not  liable 

for  negligence  of,  in  construction 
of  its  road.  Rome  &  D.  R.  Co. 
V.  Chasteen  (Ala.).     559. 

^Who  is.     566  n. 

Trespass  committed  by,  in  con- 
struction of  roadbed.  Railroad 
company  held  liable.  Chicago, 
etc.,  R,  Co.  V.  Watkins  (Kan.). 

contIubutory    negligence. 

Sec  Street  Railways. 
Error  of  judgment;    instruction 

that  this  docs   not   amount  to 

carelessness  held  not  erroneous. 

McCHain    v.   Brooklyn  City   R. 

Co.  (N.Y.).     254. 
Imputed  negligence  ;    doctrine  of 

in  case    of    injury    to    infants. 

268  n. 
Negligence  of  child  having 

charge    of    another    child    who 
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CONTRIBUTORY   NEGLIGENCE— 
Continued. 

was  injured  held  not  to  affect 
injured  child's  right  of  action. 
Winters  v.  Kansas  City  C.  R. 
Co.  (Mo.).     261. 

of  parent  in  allowing  child  to 

go  into  place  of  danger  held  no 
defence.  Winters  v.  Kansas 
City  C.  R.  Co.  (Mo.).  261. 
CONVERSION.  See  Animals;  Car- 
riers :  Limitation  of  Liability; 
Delivery  to  Consignee. 
CONVEYANCE. 

Contract  for  exclusive  right  of 
way,  excluding  other  companies 
held  against  public  policy  and 
void.  Kettle  River  R.  Co.  v. 
Eastern  R.  Co.  (Minn.).     449. 

Covenant.  Agreement  for  ex- 
clusive transportation  not  en- 
forced against  grantee.  Kettle 
River  R.  Co.  v.  Eastern  R.  Co. 
(Minn.).     449. 

• enforced     against     grantees 

with  notice  although  there  is  no 
privity  of  estate  and  covenant 
does  not  run  with  land.  Kettle 
River  R.  Co.  v.  Eastern  R.  Co. 
(Minn.).    449. 

—  running  with  land  ;  agree- 
ment to  ship  freight  exclusively 
by  one  line,  held  not  to  be. 
Kettle  River  R.  Co.  v.  Eastern 
R.  Co.  (Minn.).     449. 

Public  domain  of  city.  Acceptance 
of  grant  but  failure  to  fulfill  con- 
ditions by  company.  Reverter 
to  city.  Macon  «/.  East  Ten- 
nessee, etc.,  R.  Co.  (Ga.).     462. 

Failure  of  company  to  fulfill 

conditions.  City  held  proper 
party  to  re-enter  and  bring  suit. 
Macon  v.  East  Tennessee,  etc., 
R.  Co.  (Ga.).     462. 

Terms    and    conditions   laid 

down  by  municipal  authorities  ; 
question  of  acceptance  by  com- 

Sany  held  one  of  fact  for  jury, 
lacon  V.  East  Tennessee,  etc., 
R.  Co.  (Ga.).     462. 
Purchaser  is  bound  to  inquire  into 
vendor's   title,    and    is  affected 
with  notice  of  equities.     Kettle 
River  R.  Co.  v.  Eastern  R.  Co. 
(Minn.).     449. 
CORPORATION.      See    Consolida- 
TiON ;    Domicil";    Removal  of 
Cause. 
*•  Adams  Express  Co."  ;  name  ap- 
plied to  defendant  imports  that 


CORPORATION— G7«/iVf«^^. 

it  is  a  corporation  and  it  is  not 
necessary  to  aver  that  fact. 
Adams  Express  Co.  z/.  Harris 
(Ind.).     151. 

Change  of  name ;  court  will  not 
judicially  notice  report  of  com- 
missioners that  terms  of  statute 
have  been  complied,  with.  Cin- 
cinnati, W.  &  B.  R.  Co.  v^  Hoff- 
hines  (Ohio).     221. 

Corporate  existence ;  corporation 
does  not  have  until  date  of  filing 
charter :  persons  named  as  di- 
rectors incur  no  liability  until 
then.  St.  Louis,  etc.,  R.  Co.  v, 
.  Tiernan  (Kan.).     525. 

'coupons.     See  Bonds. 
COVENANT.     See  Conveyance. 
CROSSING.      See  Animals;    Street 
Railways. 

Connecting  railroads.  Company 
making  connection  held  not  en- 
titled to  justify  it  under  statute 
permitting  entry  for  the  purpose 
of  *' constructing "  railroad. 
Richmond  &  D.  R.  Co.  v,  Dur- 
ham &  N.  R.  Co.  (N.  Car.).    488. 

— • —  Connection  held  wrongful, 
under  statute,  if  made  without 
previous  agreement  or  condem- 
nation. Richmond  &  D.  "R.  Co. 
V.  Durham  &  N.  R.  Co.  (N. 
Car.).     488. 

License  to  enter  and  connect 

tracks  held  revocable  at  pleas- 
ure, although  valuable  improve- 
ments have  been  made.  Rich- 
mond &  D.  R.  Co.  V.  Durham2& 
N.  R.  Co.  (N.  Car.).     488. 

Fences  ;  obligation  to  construct  at 
crossing.     200  n. 

Obstruction  of  view  by  bushes  and 
trees  on  right  of  way.     205  n. 

Private  crossing.  Stock  killing. 
Where  land  owner  takes  advan- 
tage of  Indiana  statute  as  to  pri- 
vate crossing,  company  in  ab- 
sence of  negligence  is  not  liable 
for  killing  stock.  Louisville,  N, 
A.  &  C.  R.  Co.  V.  Etzler  (Ind.). 
205. 

Stock  killing.  Allegation  that 
animals  went  on  track  at  "  Mc- 
Quiddy's  Crossing  "  imports  that 
it  was  a  "driveway."  Louis- 
ville, N.  A.  &  C'  R.  Co,  V.  Etzler 
(Ind.).     205. 

Liability  of  company  for  in- 
jury at  crossin  where  it  permits 
hedge  to  obstruct  view  of  track. 
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CROSSI NG—  Continued.  1 

Instruction  considered.     Atchi- 
son. Topeka  &  S.   F.   R.  Co.  v.  1 
Hawkins  (Kan.).     201. 

Private  crossing  ;  liability  for  j 

cattle  killed  at.     211  n.  \ 

Signals.  Stock  killed  between  | 

blow  post  and  crossing.  Pro- 
visions of  code  requiring  signals 
may  be  submitted  to  the  jury. 
Port  Royal  &  W.  C.  R,  Co.  v. 
Phinizy  (Ga.).     212. 

DAMAGES.  See  Fires  ;  Streets  and 
Highways  :  Trespass. 
Instruction  as  to  measure  of ;  if 
verdict  complies  with,  party  re- 
questing cannot  complain.  Chi- 
cago, etc.,  R.  Co.  V.  Waikins 
(Kan.).  499. 
Measure  of  damages.  Harmless 
error  in  court  stating  measure 
should  be  more  favorable  than 
one  prescribed  by  law,  Wilson 
V.  Atlanta  &  C.  A.  L.  R.  Co. 
(Ga.).     25. 

DECLARATIONS.    See  Evidence. 

DEED  OF  TRUST.     See  Mortgage. 

DE  FACTO  OFFICERS.    See  Service 
OF  Process. 

DIRECTORS.        See    Officers  and 

Agents. 
DOMIC  I L. 

Corporation  created  by  laws  of 
several  states  may  become  a 
distinct  corporation  in  each  dom- 
iciled therein.  Guinault  v, 
Louisville  &  N.  R.  Co.  (La.). 
340. 
EJECTMENT.     See  Land  Grant. 

Construction  of  railroad  in  street. 
Rifiht  of  lot  owner  to  maintain 
ejectment.     295  n. 

Lands  granted  ;  right  of  railroad 
to  maintain  ejectment  for. 
448  n. 

ELEVATED  RAILROAD. 

Compensation  to  abutting  lot 
owners.     328  n. 

Instruction  that  value  of  ease- 
ment was  merely  nominal  but 
that  particular  hindrances 
should  be  considered,  held 
proper.  Sullivan  v.  North  Hud- 
son Co.  R..C0.  (N.  J.).     324. 

Eminent  domain.  Benefits.  In 
assessing  compensation  for  con- 
struction of  elevated  railroad, 
jury  cannot  set  off  incidental 
benefits.        Sullivan    v.    North 


ELEVATED  KAILKO M^Cmtinuel 

Hudson    Co.   R.    Co.    (N.   J.). 

324- 

EMINENT  DOMAIN.      See  CoNm- 

ANce  ;  Streets  and  Highways. 

Compensation.  Benefits  cannnt 
be  set  off  in  assessing  damages 
caused  by  construction  of  ele- 
vated railroad.  Sullivan  r. 
North  Hudson  Co.  R.  Co.  (N,  J). 
324. 

Consideration   of  benefits  to 

residue  of  lands.     328  n. 

Connecting  railroads.  Connection 
held  wrongful  under  sutute,  if 
made  without  previous  agree- 
ment or  condemnation.  Rich- 
mond &  D.  R.  Co.  V.  Durham  & 
N.  R.  Co.  (N.  Car.).    488. 

Consequential  damages ;  compen- 
sation for.     29711. 

Constitution  only  guarantees 

compensation  when  some  spe- 
cific private  property  or  right  is 
Uken  or  damaged.  Gilbert  v. 
Greeley  S.  L.  &  P.  R.  Co.  (Colo). 
300. 

-^—  For  what  damages  compen- 
sation is  recoverable  under  Col- 
orado constitution.  Gilbert  t. 
Greeley,  S.  L.  &  P.  R.  Co. 
(Colo.).     300. 

— —  Under  Louisiana  constitution 
it  is  not  necessary  to  establish 

,  actual  trespass  or  physical  uk- 
ing.  It  suffices  if  property  has 
been  damaged.  Griffin  r. 
Shreveport  &  A.  R.  Co.  (La.). 
295. 

Construction  of  railroads  in  streets. 
See  Streets  and  Highways. 

Injunction.  Construction  of  rail- 
road. Preliminary  injunction 
dissolved,  plaintiff^s  title  not  be- 
ing established.  Appeal  of  Pat- 
terson (Pa.).     507. 

Power  to  acquire  lands.  Uninter- 
ested third  party  cannot  raise 
objection.  Kettle  River  R.  Co. 
V,  Eastern  R.  Co.  (Minn.).    449 

Public  use  ;  criterion  of  is  whether 
public  can  use  the  road  and  re- 
quire corporation  to  transport. 
Kettle  River  R.  Co.  v.  Eastern 
R.  Co.  (Minn.).    449. 

Right  of  entry.  Excepting  right 
to  make  survey  company  cannot 
enter  until  payment  of  compen- 
sation. Chicago,  etc..  R.  Co.  v. 
Watkins  (Kan.).     499. 

Street  railway  ;   property  right  of. 
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in  track,  is  subject  to  the  right 
of  eminent  domain.  Canal  & 
C.  St.  R.  Co.  V.  Crescent  City 
R.  Co.  (La.). .    329. 

Trespass.  Treble  damages  recov- 
erable under  Trespass  Act 
should  be  assessed  by  jury  un- 
der instructions  from  court. 
Chicago,  etc.,  R.  Co.  v.  Watkins 
(Kan.).  499- 
EQUITY.  See  Specific  Performance. 
HDENCE.    See  Judicial  Notice. 

Action  by  corporation.  Construc- 
tion of  word  ••  we  "  in  pleading. 
Atlanta  &  W.  P.  Co.  v.  Texas 
G.  Co.  (Ga.).     130. 

Baggage  ;  action  for  loss  of.  Ad- 
missibility of  letters  written  by 
baggage  agent  to  passenger 
agent  and  reply  thereto.  An- 
derson V,  Can.  Pac.  R.  Co. 
(Onl.).     624. 

Books  of  railroad  made  by  statute 
prima  facie  evidence  may  be 
rebutted.  Georgia  R.  &  B.  Co. 
V.  Smith  (Ga.).     123. 

Burden  of  proof;  statute  making 
killing  of  animals/r}ma/<xW>  ev- 
idence of  negligence  merely 
changes.  Huber  v.  St.  Louis, 
M.  &  St.  P.  R.  Co.  (Dak.).     188. 

Carriers.  Delay.  Competency  of 
evidence  of  train  despatcher  or 
station  agent  to  prove  inability 
of  company  to  furnish  cars. 
Ayers  v.  Chicago  &  N.  W.  R. 
Co.  (Wis.).    108. 

Delay.      Evidence    to    show 

when  goods  should  have  ar- 
rived, contract  being  silent.  At- 
lanta &  W.  P.  R.  Co.  V.  Texas 
G.  Co.  (Ga.).     130. 

Construction.  Contract.  Parol 
evidence  to  prove  new  agree- 
men  subsequent  to  contract  un- 
der seal  for  the  construction  of 
masonry.  Keller  v,  McCauley 
(Pa.).    509. 

Contract  between  connecting  lines. 
Evidence  where  waitings  are 
lost.  Georgia  R.  &  B.  Co.  v. 
Smith  (Ga.).     123. 

Corporate  records.  Parol  evidence 
to  show  that  resolution  did  not 
correctly  recite  amount  due  offi- 
cer. St.  Louis,  etc.,  R.  Co.  v. 
Tiernan  (Kan.).     525. 

Declarations  of  agent  while  en- 
deavoring to  secure  adjustment, 
held  admissible  against  compa- 


EVIDENCE— Gw/infi^i/. 

ny.  Adams  Express  Co.  v.  Har- 
ris (Ind.).     151. 

of  driver  of  street  car  to  su- 
perintendent that  he  had  re- 
ported car  as  having  bad  brake, 
held  inadmissible.  Wormsdorf 
V,  Detroit  R.  Co.  (Mich.).     271. 

of  ticket  agent   in   action  by 

passenger  for  failure  to  carry 
to  destination.  Admissibility. 
Wells  V.  Alabama  G.  S.  R.  Co. 
(Miss.).     645. 

Expulsion  of  passenger.  Evidence 
as  to  statements  made  by  con- 
ductor and  driver  before  police 
commissioner;  admissibility  for 
purpose  of  impeachment.  Mor- 
ris V.  Atlantic  Ave.  R.  Co.  (N. 
Y.).    677. 

Fence;  failure  to  construct,  caus- 
ing injury  to  farm.  Evidence 
to  show'extent  of  injury.  Em- 
mons V.  Minneapolis  &  St.  L.  R. 
Co.  (Minn.).     234. 

failure  to  construct.    Opinion 

evidence.  Witness  may  be  in- 
terrogated as  to  difference  be- 
tween rental  value  when  road 
fenced,  and  unfenced.  Emmons 
V.  Minneapolis  &  St.  L.  R.  Co. 
(Minn.).     236. 

Fires.     See  that  title. 

Opinion  evidence.  See  Personal 
Injuries,  infra. 

Parol  testimony  to  prove  agree- 
ment as  to  freight  where  bill  of 
lading  is  silent.  Louisville,  E. 
&  St.  Louis  R.  Co.  V.  Wilson 
(Ind.).     85,  89  «. 

Personal  injuries.  Opinion  evi- 
dence as  to  consequences  of  in- 
jury, competency  as  to.     261  n. 

^^Opinion  evidence  of  physician 

as  to  cause  and  consequences  of 
injury.  McClain  v.  Brooklyn 
City  R.  Co.  (N.  Y.).     254. 

Opinion  evidence  of  physi- 
cian that  impairment  of  nervous 
condition  was  caused  by  injury. 
McClain  v.  Brooklyn  City  R.  Co. 
(N.  Y.).     254. 

Presumption  of  negligence.  See 
Passengers. 

Prima  facie  Evidence  is  such  as  in 
judgment  of  law  is  sufficient, 
and  if  not  rebutted  remains  suf- 
ficient. Georgia  R.  &  B.  Co.  v. 
Smith  <Ga.).     123. 

Rebuttal  may  be  accomplished 

by  developing  additional  facts 
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consistent  with  its  truth  but  tend-  | 
ing  in  an  opposite  direction   or 
by  proving  it  untrue  or  untrust- 
worthy,    Georgia  R.  &    B.    Co. 
v.  Smith  (Ga.).     123. 

Street  railway.  Collision.  Evi- 
dence as  to  age  of  car  in  action 
for  injuries  sustained  by  collision 
held  hearsay  and  irrelevant. 
Wormsdorf  i:  Detroit  R.  Co. 
(MichJ.     271. 

Evidence  as  to  use  of  wild  and 

unmanageable  horses.     274  n. 

Passenger  injured  may  prove 

general  reputation  of  horse  as 
being  unsafe.  Wormsdorf  v. 
Detroit  R.  Co.  (Mich.).     271. 

Testimony  in  other  proceeding  in 
action  for  expulsion  of  passen- 
ger, held  irrelevant.  Morris  v. 
Atlantic  Ave.   R.   Co.   (N.    Y.). 

677. 
EXCLUSIVE     PRIVILEGES.       Sec 

Strket  Railways. 
EXPRESS  COMPANIES. 

'*Adams  Express  Co.";  name  ap- 
plied to  defendant  imports  that 
it  is  a  corporation  and  it  is  not 
necessary  to  aver  that  fact.  Ad- 
ams Express  Co.  v.  AdamS|(Ind.). 

151- 

License  tax  upon.     31  n. 

' imposed  on  agencies  of  for- 
eign express  companies  held 
not  to  interfere  with  interstate 
commerce.  Crutcher  v.  Com- 
monwealth (Ky.).     29. 

Notice  of  claim;  stipulation  for. 
Failure  to  present  claim  for 
damages  for  negligence,  in  ac- 
cordance with  condition  in  re- 
ceipt, held  no  defence  to  claim 
for  damages.  Baltimore  &  O. 
Express  Co.  v.    Cooper  (Miss.). 

97. 
Regulation  requinng  money  for 
transportation  to  be  delivered  on 
same  day  and  prior  to  departure 
of  train  going  to  destination, 
held  illegal.  Alsop  v.  Southern 
Express  Co.  (N.  Car.),  i. 
FENCES.     See  Animals. 

Cattle  guards.  Duty  of  company 
to  remove  snow  and  ice.  De- 
fendant not  negligent.  Staceyr. 
Winona  &  St.  P.  R.  Co.  (Minn.). 

217. 

Snow  and  ice;  duty  of  com- 
pany to  remove.     220  n. 

Condemnation    proceedings ;     no 


FESCES— Continual/. 

presumption  that  matter  of 
building  fences  was  considered 
in,  and  company  cannot  set  up 
this  defence  in  action  for  killin^r 
stock.  Cincinnati,  W.  &  B,  R. 
Co.  f\  Hofrhines(Ohio).     221. 

Constitutional  law.  Statute  pro- 
viding for  division  of  loss  where 
no  compensation  for  fencing  has 
been  paid,  held  unconstitutionaL 
Louisville  &  N.  R.  Co.  v.  Bel- 
cher (Ky.).     228. 

Crossing;  fact  that  animal  was 
killed  at,  held  not  to  defeat  re- 
covery if  it  escaped  through  gap 
in  fence.  Evidence  held  suffi- 
cient to  sustain  verdict  for 
plaintiff.  Kansas  City.  Ft.  S.  & 
G.  R.  Co.  r.  Burge(Kan.).    181. 

Private   crossing.      Duty    of 

landowner  to  maintain  gates. 
Company  not  liable  for  killing 
cattle  in  absence  of  negligence. 
Louisville,  N.  A.  &  C.  R.  Co.  v. 
Etzler  (Ind.).     205. 

Failure  to  construct;  damages  and 
injury  to  abutting  farm  caused 
bv,  measure  of.  Rental  value. 
>felson  V.  Minneapolis  &  St.  L. 
R.  Co.  (Minn.).     234. 

Evidence.      Expert    witness 

may  be  interrogated  as  to  differ- 
ence between  rental  value  with 
road  fenced,  and  unfenced.  Em- 
mons r.  Minneapolis  &  St.  L.  R. 
Co.  (Minn.).     236. 

'—  Railroad  liable  for  damages 
to  abutting  farm  caused  by  ren- 
dering it  less  valuable.  Nelson 
V.  Minneapolis  &  St.  L.  R.  Co. 
(Minn.).     234. 

Obligation  to  construct.  Crossing. 
200  ». 

Depot  grounds.      Place     for 

shipping  tan  bark  two  miles  from 
city  held  not  a  depot  and  com- 
pany obliged  to  fence.  Jaeger 
V.  Chicago,  M.  &  St.  P.  R.  Co. 
(Wis.).     194. 

Excepted  places.     196  i». 

.  Excepted   places.       Liability 

of  company,     197  ». 
Side  tracks  in  city.     196  n. 

Street;   company   occupying, 

not  entitled  to  fence  track  and 
thereby  obstruct  street.  Rippe 
V.  Chicago,  M.  &  Sl  P.  R.  Co. 
(Minn.).    231. 

Two  tracks.     .Company   not 

bound  to  fence  on   side  where 
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there  is  another  parallel  track 
fifty  feet  distant,  although  com- 
missioners had  never  adjudged 
that  it  was  unnecessary  to  fence 
there.  Gallagher  v.  New  York 
&  N.  E.  R.  Co.  (Conn.).  .  197, 

Stock  killing.  Kentucky  statute 
providing  for  division  of  loss  be- 
tween owner  and  company, 
where  there  has  been  no  com- 
pensation for  fencing 'paid,  con- 
strued. Louisville  &  N.  R.  Co. 
V,  Belcher  (Ky.).     228. 

Pleading.    Inconsistent  aver- 
ments.    Appeal.     200  n. 
FERRY. 

Contract  for  ferriage  between  rail- 
road company  and  ferry  com- 
pany, construed.  Actual  gross 
earnings.  Dardanelle  &  R.  R. 
Co.  V.  Shinn  (Ark.),     J70. 

Lease  of  ferry  to  be  operated  in 
connection  with  railroad.  Per- 
centage of  earnings  to  which 
lessor  is  entitled.  Staten  L  R.  T. 
Co.  V,  Mayor  (N.  Y.).  607. 
FIRE.     See  Animals;  Carriers. 

Combustible  material  on  right  of 
way.     248  n, 

evidence  as  to,  held  suflScient 

to  justify  verdict  finding  negli- 
gence. O'Neill  V,  New  York,  O. 
&  W.  R.  Co.  (N.  Y.).     240. 

instruction   as   to,    held    not 

open  to  objection  that  jury  must 
infer  negligence  per  se.  Abbot 
V.  Gore  (Wis.).     244. 

■  special  finding  as  to,  held  suf- 
ficient although  there  was  no  ex- 
press finding  in  special  verdict 
that  fire  originated  on  right  of 
way.  Abbot  v.  Gore  (Wis.).   244. 

Damages.  Injury  to  turf;  instruc- 
tion that  plaintiff  could  recover 
damages  for,  and  that  jury 
should  estimate  difference  in 
value  of  land  held  proper.  Fort 
Worth  &  N.  O.  R.  Co.  v.  Wal- 
lace (Tex.).     248. 

Interest  on  damages.     253  n, 

measure  of.     252  n. 

Suitability  of  lands  for  crop- 
ping; jury  not  entitled  to  con- 
sider in  mitigation  of  damages, 
fact  that  destruction  of  turf  fa- 
vors. Fort  Worth  &  N.  O.  R. 
Co.  V,  Wallace  (Tex.).     248. 

Value  of  grass   for  hay  and 

pasturage;  held  that  jury  may 

consider  although  there  was  no 

'    40  A.  &  E.R.  Cas— 46 


FlKEr-Qfntinwd. 

averment  in  petition.  Fort 
Worth  &  N.  O.  R.  Co.  v.  Wal- 
lace (Tex.).     248. 

Evidence  of  passing  engine  tends 
to  show  that  engine  set  fire  al- 
though it  was  in  good  order  and 
properly  managed.  Instruction. 
Abbott  V.  Gore  (Wis.).     244. 

Negligence  in  operating  engine. 
Evidence  that  custom  to  break 
trains  and  haul  them  up  grade, 
was  not  complied  with,  held  im- 
material ;  jury  finding  that  en- 
gine was  properly  operated. 
Abbott  V.  Gore  (Wis.).     244. 

Presumption  of  negligence.  Evi- 
dence that  fire  escaped  from  en- 
gine and  that  combustible  matter 
was  on  right  of  way,  instri^ction 
to  find  for  plaintiff  held  proper. 
Fort  Worth  &N.  O.  R.  Co.  v, 
Wallace  (Tex.).     248. 

Remote  fire.  Fact  that  land  of 
third  party  intervened,  held  not 
to  make  injury  too  remote  to 
warrant  recovery.  O'Neill  v. 
New  York.  O.  &  W.  R.  Co.  (N. 
Y.).     240. 

Separate  lots.  Action  brought  for 
injury  to  both  lots;  /w/d,  that 
subsequent  action  could  not  be 
brought  for  injury  to  one  of  the 
lots.  Knowlton  v.  New  York  & 
N.  E.  R.  Co.  (Mass.).     237. 

Title  to  lands.  Evidence  that 
plaintiffs  husband,  since  de- 
ceased, bought  lands,  etc.,  held 
to  establish  plaintiff's  right  to 
maintain  action.  Fort  Worth  & 
N.  O.  R.  Co.  z/.  Wallace  (Tex.). 
248. 
FORECLOSURE.  See  Mortgage. 
FOREIGN  CORPORATIONS. 

License  tax^upon  agencies  of. 
31  n. 

upon  agencies  of  foreign  ex- 
press companies  held  not  an  in- 
terference with  interstate  com- 
merce, Crutcher  v.  Common- 
wealth (Ky.).     29. 

Property  within  state.  AflSdavits 
in  action  against  foreign  corpo- 
ration, held  sufi[icient  to  estab- 
lish fact  that  defendant  had 
property  within  state.  Tuch- 
band  V.  Chicago  &  A.  R.  Co.  (N. 
Y.).     612. 

Service  of  process.     Sec  that  title. 
FRANCHISE. 

Action   for  unlawful  disturbance 
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by  party  to  whom  franchise  was 
granted  and  who  formed  com- 
pany and  acted  as  officer  there- 
of. Buddz'.  Multnomah  St.  R. 
Co.  (Or.).  551. 
Forfeiture;  riRhl  of  state  to  demand 
for  violation  of  constitution,  not 
waived.  East  Line,  etc.  R.  Co. 
r.  State  (Tex.)-     574- 

FRAUD.     Sec  Bii  l  of  Lading. 

GROSS  EARNINGS.     See  Fkrry. 

GUARANTEE.  See  Bonds;  Lease; 
Ok>icers  and  Agents;  Ultra 
Vires. 

HOMESTEAD.     See  Public  Lands. 

HORSE  RAILWAYS.  Sec  Street 
Railroads. 

INCORPORATION. 

Horse  railway  company;  organix- 
tion  under  New  York  General 
Railroad  Act.  In  re  Washing, 
ton,  etc.,  R.  Co.  (N.  Y.).     588. 

INDEPENDENT  CONTRACTOR. 
See  Contractor. 

INDIAN  TERRITORY. 

Jurisdiction  of  U.  S.  circuit  court 
for  western  district  of  Ark.  in 
action  for  killing  stock.  Briscoe 
r.  So.  Kan.  R.  Co.  (C.  C).  599. 
Suit  arising  under  law  of  U.  S.; 
action  against  So.  Kansas  R. 
Co.  for  killing  stock  is.  Briscoe 
V.  So.  Kan.  R.  Co.  (C.  C).    599. 

INJUNCTION.  See  Streets  and 
Highways;  construction  of  rail- 
road in  street. 
Construction  of  railroad  across 
lands.  Preliminary  injunction 
dissolved,  plaintiff's  title  not  be- 
ing established.  Appeal  of  Pat- 
terson (Pa.).  507. 
Obstruction  of  river.  Company 
building  solid  wall  to  protect 
banks  of  river  not  enjoined  on 
ground  that  it  will  cause  irrep- 
arable injury.  Appeal  of  Pat- 
terson (Pa.).  507. 
Title  not  clear,  injunction  will  not 
be  granted.     509  n. 

INTEREST.     See  Mortgage. 

Money  paid  by  mistake;  interest 
does  not  run  until  after  demand. 
Georgia  R.  &  B.  Co.  v.  Smith 
(Ga.).     123. 

INTERSTATE  COMMERCE. 

License  tax  on  agencies  of  foreign 
express  companies  not  an  inter- 
ference with  interstate  com- 
merce. Crutcher  v.  Common- 
wealth (Ky.).     29. 


'  INTERSTATE  COMMERCE-Owtfn- 
ued. 
Liquors  stored   in   warehouse  by 
railroad;     seizure   under    state 
laws  held   not  an   interference 
with  interstate  commerce;  State 
V.  Creedcn  (Iowa).     31. 
INTERSTATE    COMMERCE    ACT. 
See  Carriers;  Rates  and  fadiities. 
INTOXICATING    LIQUORS.      See 
Carriers;     Interstate     Com- 
merce. 
JUDICIAL  NOTICE. 

Change  of  name;  court  will  not 
judicially  notice  report  of  com- 
missioners that  terms  of  statute 
have  been  complied  with.  Cin- 
cinnati. W.  &.  B.  R.  Co.  r.Hoff- 
hines  (Ohio).  221. 
Location  of  Fort  Scott  and  bound- 
aries of  Bourbon  county  and 
that  a  place  two  miles  distant 
from  Fort  Scott  is  within  that 
county;  judicial  notice  of  must 
be  taken.  Kansas  City,  Ft.  S. 
&  G.  R.  Co.  t^.  Surge  (Kan.).  181. 
JURISDICTION. 

i         Indian  Territory.     Killing   stock. 

I  Sec  Indian  Territory. 

'  LANDS.    See  Conveyance, 

JLAND  GRANT.    Sec  Conveyance. 

I  Central  Pacific  land  grant,  held  a 
grant  in  prcesenti.  How  defeat- 
ed. Conditions  subsequent. 
Francoeur  v,  Newhousc  (C.  C). 

439- 

Contract  to  aid  in  obtaining  land 
grant  between  two  railroads 
held  contrary  to  public  policy, 
although  services  to  be  ren- 
dered were  reasonable  and 
proper.  Chippewa  Val.  &  S.  R. 
Co.  V.  Chicago.  St.  P.,  M.  &  O. 
Co.  (Wis.).    408. 

Ejectment  for  lands  granted; 
right  of  railroad  to  maintain. 
448  n, 

may   be    maintained    before 

patent  issues  under  congres- 
sional grant.  Francoeur  v.  New- 
house  (C.  C).    439. 

Entry  under  land  laws.  Cancel- 
lation. Reversion  of  land  to 
government  as  part  of  public 
domain.  Hastings  &  D.  R.  Co. 
V,  Whitney  (U.  S.).    426. 

Grants  in  prcesenti,     448  it. 

Building  of  railroad.      448  ft. 

Homestead  entry  made  and  aban- 
doned before  location  of  road 
although  filing  was  not  cancelled 
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LAND  GRANT— 'Continued. 

until  after  location  ;  Aeld  that 
land  was  not  excepted  from 
grant.     Young   v.   Goss  (Kan.). 

435. 
Homestead  entries  ;   rights  under. 

439  »• 
Mineral  lands  ;  exception  of,  only 
extends  to  lands  known  to  be 
mineral  at  time  of  grant.  Sub- 
sequent  discovery  of  metal. 
Francocur  v.  Newhouse  (C.  C). 

439- 

Where  land  has  been  granted 

to  private  parties,  others  cannot 
enter  and  prospect  for  gold. 
Francceur  v.  Newhouse  (C.  C). 

439- 
Patent ;  exception  inserted  in,  not 
authorized    by  statute,  is   void. 
Francceur  v,  >Icwhouse  (C.C.). 

439- 

is  merely  evidence  of  per- 
formance of  conditions.  Fran- 
cceur V,  Newhouse  (C  C).     439. 

issued     for     lands     already 

granted  is  void  and  may  be  col- 
laterally impeached.  Francoeur 
V.  Newhouse  (C.  C).     439. 

Public  domain  of  city.  Terms 
and  conditions  laid  down  by 
municipal  authorities ;  question 
of  acceptance  by  company  held 
one  of  fact  for  jury.  Macon  v. 
East  Tennessee,  etc.,  R.  Co. 
(Ga.).     462. 

Survey  ;  failure  to  pay  expense  of, 
only  prevents  issue  of  patent. 
Francceur  v.  Newhouse  (C.  C). 

439- 

Taxation.  Absence  of  title  to 
lands  assessed.  SuflSciency  of 
plea,  under  Nev.  statute.  State 
V.  Cent.  Pac.  R.  Co.  (Nev.).  467. 

Cost  of  surveying  and  select- 
ing ;  under  act  of  congress  states 
are  not  precluded  from  taxing 
land  although  these  have  not 
been  paid.  State  v.  Cent.  Pac. 
R.  Co.  (Nev.).    467. 

Identification  of  lands.  Grant 

held  to  be  tn  prctsenti  and  taxa- 
ble by  state.     State  v.  Cent.  Pac- 
'      R.  Co.  (Nev.).     467. 
I«EASE.    See  Sale  of  Road. 

Authority  of  Southern  Kansas  R. 
Co.  to  execute  lease  of  poftion 
of  its  road  in  Indian  Territory. 
Briscoe  v.  So.  Kan.  R.  Co.  (C. 

c).   599. 

Authority    to   execute.        Words 


"LE,A%Y.— Continued, 

*' successors  and  assigns  "in 
statute  held  not  to  impliedly  au- 
thorize execution  of  lease.  Bris- 
coe V.  So.  Kan.  R.  Co.  (C.  C). 

599- 

Ferry  ;  lease  of,  to  be  operated  in 
connection  with  railroad.  Per- 
centage  of  earnings  to  which 
lessor  is  entitled.  Staten  I.  R. 
T.  Co.  V.  Mayor  (N.  Y,).     607. 

Guarantee  of  interest  on  bonds ; 
power  to  lease  held  to  confer 
power  to.  Bank  v.  St  Johns- 
bury,  etc,  R.  Co.  (C.  C).     566. 

of  lease  to  another  company. 

570  ». 

Lease  without  authority ;  lessor 
liable  for  negligence  of  lessee  in 
operating  road.  Briscoe  v.  So. 
Kan.  R.  Co.  (C.  C).     599. 

Mortgage.  Priority.  After  ac- 
quired property.  Road  leased 
and  construction  of  branch  by 
lessee  under  contract  with  les- 
sor; mortgage  of  such  branch 
by  both  lessee  and  lessor  post- 
poned to  original  mortgage. 
Thompson  v.  White  Wall  Val. 
R.  Co.  (U.S.).     373. 

Service   of    process   upon    leased 
railroads.     621  n. 
LEX    LOCI    CONTRACTUS.        See 
Carriers  :  Limitation  of  liability, 
LICENSE.    See  Express  Companies. 

Connecting  railroads.  Parol  per- 
mission to  enter  and  connect 
tracks  of  two  companies,  held 
only  a  license  revocable  at  pleas- 
ure. Richmond  &  D.  R.  Co.  v, 
Durham  &  N.  R.  Co.  (N.  Car.). 
488. 

License  fee.  See  Street  Rail- 
ways. 

Revocation    of  license    to    enter 

lands  and  construct  road.    499  n» 

LIEN.      See  Carriers;    Mechanics' 

Liens  ;  Mortgage. 
LIMITATION,  STATUTE  OF. 

Loss  of  baggage  ;  statute  held  not 
to  apply  to  action  for,     Ander- 
son V,  Can.  Pac.  R.  Co.  (Ont.). 
624. 
LIVE  STOCK.    See  Carriers. 
LOBBYING  CONTRACTS. 

Invalid  as  against  public  policy* 
426  ff. 

Land  grant ;  contract  to  aid  in  ob- 
taining, between  two  railroads, 
held  contrary  to  public  policy, 
although  services  to  be  rendered 
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LOBYING  COSTRACTS—Cantinu^d. 
were  reasonable  and  proper. 
Chippewa  Val.  S.  R.  Co.  v,  Chi- 
cago, St.  P..  M.  &  O.  R.  Co. 
(Wis.).  408. 
MANDAMUS. 

Discrimination  in  transportation 
of  live  stock.  Refusal  to  trans- 
port stock  in  special  cars  at  same 
rate,  Man^Limus      refused. 

United  States  v.  Delaware,  L.  & 
W.  R.  Co.  (C.  C).     36. 

Interstate  commerce  act.  Discre- 
tionary power  of  court  to  grant 
tiuinJamus  in  case  of  unjust  dis- 
crimination. United  States  v. 
Delaware.  L.  &  W.  R.  Co.  (C 
C).     36. 

Station  ;  obligation  to  maintain. 
Mapuiamus  held  not  to  lie  to  com- 
pel maintenance  of  station,  un- 
der Illinois  statute.  People  v, 
Chicago  &  A.  R.  Co.  (111.).    352. 

—  obligation  to  maintain.  Man- 
damus  held  to  lie  at  common 
law,  to  compel  establishment  of 
station  at  town  having  popula- 
tion of  1800.  People  V.  Chicago 
&  A.  R.  Co.  (111.).  352. 
MASTER  AND  SERVANT. 

Agreement  to  employ  injured  ser- 
vant.    Validity.     373  «. 

Contract  to  employ  injured  ser- 
vant to  perform  such  service  as 
he  may  be  physically  capable  of 
performing  ;  construction  where 
he  is  physically  incapable  of  per- 
forming any  work  under  con- 
tract. Frazier  v.  East  Tenn.,  V. 
&  G.  R.  Co,  (Tenn.).     358. 

Personal  injuries.  Priority  of 
lien.  Amount  agreed  to  be  paid 
injured  employe  monthly  held 
to  confer  priority  over  lien  of 
mortgagees  under  statute.  Fra- 
zier V.  East  Tenn.,  V.  &  G.  R. 
Co.  (Tenn.).  358. 
MECHANICS*  LIEN. 

*'  Laborer  "  in  statute  held  to  mean 
one  who  performs  manual  ser- 
vices in  construction  of  road,  not 
one  working  in  preparing  ties. 
St.  Louis,  etc.,  R.  Co.  v,  Mat- 
thews (Tex.).     523. 

Liens  for  labor  in  constructing 
railroads.     525  n. 

Mortgage  bonds.  Priority.  Stat- 
ute giving  claim  for  labor  super- 
ior lien,  passed  prior  to  making 
of  mortgage  ;  directors  or  bond- 
holders held  not  bound  by  judg- 


MECHANICS*  LIEN— C;?«/»««ft/. 

ment  brought  under  statute. 
Hassell  v.  Wilcox  (U.  S.).  385, 
Notice  ;  sufficiency  of.  611  n. 
Notice  to  ** owner";  notice  to 
agent  of  company  where  princi- 
pal place  of  business  is  not  with, 
in  county  where  agent  resided, 
is  not.  Pou  v.  Covington  &  M. 
R.  Co.  (Ga.).     610. 

MINES  AND  MINERALS.    See  Lakd 
Grant. 

MONOPOLY.        See    Poollxg  Con- 

TRACTS. 

Contracts  tending  to  create  mo- 
nopolies, held  against  public 
policy  and  void.  Courts  cannot 
enforce  rights  conferred.  Texas 
&  P.  R.  Co.  V.  So.  Pac.  R-  Co. 
(La.).     475. 

Question  of  law  and  fact ;  wheth- 
er  contract  tends  to  create  mo- 
nopoly is.     488  n. 
MORTGAGE. 

After  acquired  property.     379  n. 

Consolidated  companies.  Act  re- 
lating to  mortgages  by  consoli- 
dated companies  held  not  appli- 
cable only  to  subsequent  consol- 
dations.  Frazier  v.  East  Tenn., 
V.  &  G.  R.  Co.  (Tenn.).     35S. 

Deed  of  trust  by  construction  coin« 
pany  contained  no  exception  a< 
to  right  of  way.  Foreclosure 
Exception  of  right  of  way  fron 
order  of  sale.  Hardin  z*.  lowi 
R.  &  C.  Co.  (Iowa).     394. 

Foreclosure  sale.  Btma  fide  pui 
chaser.  Corporation  compose 
of  purchasers,  held  not  innocei 
purchasers  as  against  judgmei 
for  personal  injuries  declared  I 
statute  to  be  prior  lien.  Frazi 
V.  East  Tenn.,  V.  &  G.  R.  C 
(Tenn.).     358. 

Bonds    for    purchase     pri< 

Fact  that  demand  for  paymc 
was  made  at  office   of    railro 
company,    held    insufficient 
show  that  obligors    were  not 
garded    as     personally      liat 
Holland  v,  Lee  (Md.).      379- 

Bonds  for  purchase  price  h 

to  be  individual  obligations 
grantors  and  not  obligation 
company,  notwithstanding  s 
ute.    Holland  v,  Lee  (Md.)- 

Bonds  for  purchase  price  I 

supported  by  sufficient    con 
~    eration.     Holland   v.  Lee  (M 
379. 
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Income  mortgage.  Allegation  of 
failure  of  directors  to  set  apart 
net  earnings  ;  no  relief  if  fraud 
is  not  shown.  Spies  v.  Chicago 
&  E.  111.  R.  Co.  (C.  C).     401. 

Obligation    of    directors    or 

trustees  to  account  for  earnings. 
407  ». 

Resolution    that   no    interest 

has  been  earned  ;  passage  of, 
without  attempting  to  ascertain 
fact,  held  not  a  compliance  with 
contract.  Spies  r.  Chicago  & 
E.  in.  R.  Co.  (C.  C).     401. 

To   what  roads    security    is 

limited.     Deduction   of   operat- 

'  ing  expenses  in  connection  with 
new  lines  acquired.  Spies  «/. 
Chicago  &  E.  111.  R.  Co.  (C.  C). 
401. 

Power  to  execute.  Mortgage  exe- 
cuted 25  years  after  completion 
of  road  not  presumed  to  have 
been  executed  under  power  to 
execute  mortgage  for  purpose 
of  completing  and  equippmg 
road.  Frazier  v.  East  Tenn.,  V. 
&  G.  R.  Co.  (Tenn.).     358. 

Repeal  bjr  implication.  Stat- 
ute conferring  power  to  mort- 
gage held  not  to  repeal  act  rela- 
tive to  mortgages  by  consolida- 
ted roads.  Frazier  v.  East  Tenn. , 
V.  &  G.  R.  Co.  (Tenn.).     358. 

Priority.  After  acquired  property. 
Road  leased,  and  construction 
of  branch  by  lessee  under  con- 
tract with  lessor ;  mortgage  of 
such  branch  by  both  lessor  and 
lessee  postponed  to  original 
mortgage.     Thompson  v.  White 

«    Water  Val.  R.  Co.  (U.  S.).     373. 

Amount  agreed  to  be  paid  in- 
jured employe  monthly  held  to 
confer  priority  over  lien  of  mort- 
gages under  statute.  Frazier  v. 
East  Tenn..  V.  &  G.  R.  Co. 
(Tenn.).     358. 

Statute     giving     claims     for 

labor  superior  lien,  passed  prior 
to  making  of  mortgage  ;  direct- 
ors or  bondholders  held  not 
bound  by  judgment  brought 
under  statute.  Hassall  v.  Wil- 
cox (U.  S.).     385. 

Rolling  stock.  Construction  com- 
pany ;  suflSciency  of  title  in  to 
support  mortgage  of  rolling 
stock  under  contract  of  railway 
company.      Hardin  v,  Iowa  R. 


MORTGAGE— CV«/x»«^^. 

&  C.  Co.  (Iowa).  394. 
of  particular  division.  Des- 
ignation of  quantity  by  mort- 
gagor. Amount  of  rolling  stock 
covered.  United  States  Trust 
Co.  V.   Wabash  W.  R.  Co.  (C. 

c).   397. 

Title  of  act.  Provision  authoriz- 
ing consolidated  companies  to 
issue  bonds  and  proviso  as  to 
validity  of  mortgage  or  liens 
created  by  such  companies,  held 
germane  to  title  of  act.  Frazier 
V.  East  Tenn.,  V.  &  G.  R.  Co. 
(Tenn.).     358. 

MUNICIPAL  CORPORATIONS,  See 
Streets        and       Highways  ; 
Street  Railways. 
Grant  of  public  domain.     See  Con- 
veyance. * 

NAME.    See  Corporation. 

NEGLIGENCE. 

Pleading.  Separate  causes  of  ac- 
tion said  to  have  caused  injury 
combined  ;  instruction  that  each 
has  a  ground  of  recovery,  and 
all  stand  or  fall  separately,  held 
error.  Wormsdorf  v.  Detroit  R. 
Co.  (Mich.).  271. 
Presumption  of  negligence.  See 
Animals  ;  Passengers. 

NEGOTIABLE  INSTRUMENTS.  See 
Bills  and  Notes  ;  Bonds. 

OFFICERS  AND  AGENTS. 

Claim  agent ;  declarations,  of 
while  endeavoring  to  secure  ad- 
justment held  admissible 
against  company.  Adams  Exp. 
Co.  V.  Harris.  (Ind.).  151. 
Compensation  of  directors  for  ex- 
tra services.     550  n, 

of     officers    of     corporation. 

iuciary  relations  ;  person  sign- 
ing charter  before  it  is  filed  does 
not  by  that  alone  assume.  St. 
Louis,  etc.,  R.  Co.  v.  Tiernan 
(Kan.).     525. 

Filing  charter  ;  corporation  has  no 
existence  until  date  of ;  direct- 
ors do  not  incur  obligations  un- 
til then.  St.  Louis,  etc.,  R.  Co. 
V,  Tiernan  (Kan.).     525. 

Franchise.  Action  for  unlawful 
disturbance  by  party  to  whom 
franchise  was  granted  and  who 
formed  company  and  'acted  as 
officer  thereof.  Budd  v,  Mult- 
nomah St.  R.  Co.  (Ore.).     551. 

Meeting  of  directors  ;  validity  of 
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actional.     Ratification.     550 ». 

Note  executed  by  officers'  author- 
ity questioned.  When  proof  of 
authority  should  be  given.  St. 
Louis,  etc.,  R.  Co.  v.  Tiernan 
(Kan.).     525. 

Payment  of  corporate  debts.  Guar- 
antee of  directors.     551  n. 

Promissory  note  authorized  by 
board  of  directors  ;  presumption 
that  directors  were  rightfully  in 
session.  Hardin  v.  Iowa  R.  & 
C.  Co.  (Iowa).     3(>4. 

President  and  secretary  au- 
thorized to  execute  note  for  cer- 
tain sum.  Stipulation  tor  attor- 
ney's fee  held  ultra  vires.  Har- 
din V.  Iowa  R.  &  C.  Co.  (Iowa). 

Promoters.     Sec  that  title. 

Salary  ;  note  drawn  in  payment 
of.  Validity.  Non-compliance 
with  by-laws.  St.  Louis,  etc., 
R.  Co.  V.  Tiernan  (Kan.).       525. 

. of    officers    working   at  time 

when  company  had  no  funds  ; 
directors  may  fix  and  pay.  St. 
Louis,  etc.,  R.  Co.  v.  Tiernan 
(Kan.).     525. 

. Parol  evidence  to  show  that 

resolution  did  not  correctly  re- 
cite amount  due  officer.  St. 
Louis,  etc.,  R.  Co.  v.  Tiernan 
(Kan.).     525. 

part  payment  of,  held  an  ac- 
knowledgement of  liability  on 
part  of  company.  St.  Louis, 
etc.,  R.  Co.  V.  Tiernan  (Kan.). 

525. 
Service  of  process.     See  that  title. 
OPINION     EVIDENCE.       See    Evi- 

DKNCE.  « 

ORGANIZATION.     See    Incorpora- 
tion. 

PARENT  AND  CHILD. 

Imputed  negligence  of  parent  in 
allowing  child  to  go  into  place  of 
danger  held  no  defence.  Winters 
«'.  Kansas  City  C.  R.  Co.  (Mo.). 
261. 

PARTNERSHIP.        See     Carriers  ; 
Connecting  lines, 

PASSENGERS.  See  Baggage  ;  Sleep- 
ing Car  Company  ;  Tickets  and 
Fares. 
Alighting  'from  moving  train. 
Person  assisting  passenger  to 
get  aboard  and  not  alighting  un- 
til after  train  had  started.     Lia- 


PASSENGERS— 0«/«f«^(/. 

bility  of  company  for  injury. 
Coleman  v,  Georgia  R.  &  B.  Co. 
(Ga.).     690. 

Carrying  passenger  beyond  sta- 
tion.    Evidence.     648  n. 

Contract  of  carriage.  Assumpsit 
held  not  to  lie  where  contract 
was  not  binding  by  reason  of 
passenger  failing  to  have  ticket 
stamped.  Boylanr.  Hot  Springs 
R.  Co.  (U.  S.).     666. 

Derailment  is  prima  facie  evidence 
of  negligence.  Rebuttal  of  pre- 
sumption by  showing  unavoid- 
able accident.  Eureka  Springs 
R.  Co.  V.  Timmons  (.-Vrk.).   69S. 

presumption    of     negligence 

arising  from.     703  n. 

Expulsion.  Additional  fare  for 
packages  carried  by  passenger; 
rule  requiring.  Size  of  parcels. 
Question  for  jury.  Morris  r. 
Atlantic  Ave.  R.  Co.  (N.  Y).   677, 

Additional  fare  for  packages. 

Evidence  as  to  number  of  pas- 
sengers in  car  as  bearing  on 
question  whether  they  were  in- 
commoded. Morris  r.  Atlantic 
Ave.  R.  Co.  (N.  V.).    677. 

Contract  of  carriage.     Action 

sounding  in  contract  and  not  in 
tort,  held  not  maintainable. 
Boy  Ian  v.  Hot   Springs  R.  Co. 

.   (U.  S.).     666. 

Evidence    as   to    statements 

made  by  conductor  and  driver 
before  police  commissioner  ;  ad- 
missibility for  purpose  of  im- 
peachment. Morris  v,  Atlantic 
Ave.  R.  Co.  (N.  Y.).     677. 

Evidence.  Testimony  of  con- 
ductor in  proceeding  before  po- 
lice commissioner;  evidence  as 
to,  held  incompetent.  Morris  «/. 
Atlantic  Ave.  R.  Co.  (N.  Y.).  677. 

Non-payment  of  fare.     After 

conductor  has  stopped  train  he 
is  not  bound  to  accept  fare  and 
may  again  eject  passenger  if  he 
re-enters.  Pickens  v,  Richmond 
&  D.  R.  Co.  (N.  Car.).    649. 

Refusal   to   pay   fare.      Fact 

that  conductor  did  not  inform 
passenger  as  to  amount  of  fare, 
immaterial.  Bovlan  v.  Hot 
Springs  R.  Co.  (U.  S.).     666. 

Right  of  expelled  passenger 

to  purchase  ticket  and  claim  pas- 
sage.    666  n. 

Right  of  passenger  to  return 
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to  train  upon  tender  of  fare  after 
train  has  been  stopped  to  eject 
him.  666  n. 
Failure  to  carry  to  destination  ; 
admissibility  of  declarations  of 
ticket  agent  in  action  for.  Wells 
2/.  Alabama  G.  S.  R.  Co.  (Miss.). 

645. 

Declarations  of  station  police- 
man that  conductor  would  put 
plaintiff  off,  held  incompetent. 
Wells  V.  Alabama  G.  S.  R.  Co. 
(Miss.).     645. 

Flag  station  ;  refusal  to  designate 
unimportant  place  as,  held  not 
an  unreasonable  regulation. 
Submission  of  question  to  jury. 
St.  Louis,  etc.,  R.  Co.  v,  Adcox 
(Ark.).    682. 

Free  pass ;  company  giving,  may 
stipulate  for  exemption  from  all 
liability.  Quimby  v.  Boston  & 
M.  R.  Co.  (Mass.).     693. 

Condition  requiring  signature 

by  passenger.  Passenger  ac- 
cepting without  signing  estopped 
to  deny  agreement  releasing 
company.  Quimby  v.  Boston  & 
M.  R.  Co.  (Mass.).     693. 

Drovers'  passes;  liability  to  per- 
sons travelling  upon.    698  n. 

Validity  of  stipulations  ex- 
empting from   liability.     698  n. 

Mail  and  baggage  cars ;  persons 
travelling  in.     689  n. 

Passenger  entering  mail  car 

without  knowledge  of  company, 
held  not  a  passenger  although 
there  in  good  faith.  Bricker  v. 
Caldwell  (Pa.).     688. 

Passenger  not  allowed  by  gate 
keeper  at  station  to  reach  train. 
Mistake  as  to  rules.     648  //. 

Persons  entering  trains  to  assist 
passengers ;  responsibility  of 
company  to.     693  n. 

Road  of  another  company  ;  com- 
pany operating  trains  over  ;  lia- 
bility at  common  law  to  passen- 
ger in  j ured.  Eureka  Springs  R. 
Co.  V.  Timmons  (Ark.).     698. 

Special  contract  to  carry  to  partic- 
ular place  where  there  is  no  sta- 
tion, and  where  trains  do  not 
stop,  evidence  held  insufficient 
to  show.  Wells  V.  Alaban^a  G. 
S.  R.  Co.  (Miss.).     645. 

Stoppage  of  trains.  Passenger 
misled  by  ticket  agent  of  whom 
he  purchased  return  ticket  and 
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by  custom  of  company,  held  en- 
titled to  recover  for  failure  to 
stop.  St.  Louis,  etc.,  R.  Co.  v. 
Adcox  (Ark.).     682. 

Right  of  passenger  to  require 

traiil  to  stop  at  place  not  a  reg- 
ular station.     648  n, 

Stopping  train  at  place  other 

than  station  ;  no  obligation  on 
railroad  company  though  pas- 
senger is  on  train  which  passes 
such  point,  by  mistake.  Wells 
V,  Alabama  G.  S.  R.  Co.  (Miss.). 
645. 

Street  railway.  Evidence  as  to 
age  of  car  in  action  for  injuries 
sustained  in  collision  held  hear- 
say and  irrelevant.  Wormsdorf 
V.  Detroit  R.  Co.  (Mich.).     271. 

Tickets  and  fares.     See  that  title. 

Exhibition  of  ticket  for  pur- 

ppse  of  entering  train  ;  effect  of. 
671  n. 

Track  and  appliances ;  instruc- 
tion as  to  duty  of  defendant  as 
to,  held  not  sufficient  ground  for 
reversal.  Eureka  Springs  R. 
Co.  V.  Timmons  (Ark.).  698. 
PAVING  STREET.  See  Street  Rail- 
ways. 
PENALTY. 

Live  stock,  feeding  during  transit ; 
statute  providing  for,  and  im- 
posing penalty  for  failure  to 
comply  therewith.  Sufficiency 
of  evidence.  Good  v.  Galveston, 
H.  &  S.  A.  R.  Co.  (Tex.).  98. 
PERSONAL  INJURIES.  See  Evi- 
dence. 
PLEADING.     See  Negligence. 

Amendment.  Where  original  dec- 
laration stated  cause  of  action 
at  common  law,  and  amendment 
a  statutory  liability,  amendment 
is  properly  rejected.  Exposi- 
tion Cotton  Mills  V.  Western  & 
A.  R.  Co.  (Ga.).     169. 

Partnership ;  if  petition  alleges, 
and  there  is  no  denial,  it  need 
not  be  proved.  Good  v,  Galves- 
ton, H.  &  S.  A.  R.  Co.  (Tex.).  98. 
POOLING  CONTRACTS.  See  Mo- 
nopoly. 

Competing  lines  ;  agreement  be- 
tween to  divide  earnings  on  com- 
petitive tra/fic;  held  contrary  to 
public  policy,  and  void.  Texas 
&  P.  R.  Co.  V.  So.  Pac.  R.  Co. 
(La.).     475. 

validity  of  pooling  arrange- 
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POOLING  CONTRACTS— G^fl/mw/-*/. 

ments  between,     488  /t. 

two  companies  having  sepa- 
rate linos  between  two  points 
arc.  Texas  &  P.  R.  Co.  v.  So. 
Pac.  R.  Co.  (La.).     475. 

Illegal  contract ;  nullity  of,  not 
decreed  by  court.  Court  simply 
abstains  from  dealing  with  it  or 
rendering  any  aid.  Texas  &  P. 
R.  Co.  V.  So.   Pac.  R.  Co.  (La.). 

475- 
PRACTICE.    See Skrvice  of  Process. 

Question  involved  in  case  ;  effect 
of  charge  that  there  was  no  con- 
tention of  the  kind  stated.  Wil- 
son 7'.  Atlanta  &  C.  A.  L.  R.  Co. 
(Ga.\  25. 
PREEMPTION.  See  Piblic  Lands. 
PROMOTERS. 

Fiduciary  relation  and  responsi- 
bility of  promoters.     550  «. 

Fiduciary  relation  ;  person  sign- 
ing charter  before  it  is  filed,  docs 
not  by  that  act  assume.  St. 
Louis,  etc..  R.  Co.  r.  Tiernan 
(Kan.).     525. 

Power  of  promoter  to  bind  com- 
pany.    550  n. 

Who  are.  Person  must  act  in  be- 
half of  proposed  corporation,  or 
he  must  assume  so  to  act,  and 
party  complaining  must  so  deal 
with  him.  St.  Louis,  etc.,  R. 
Co.  7'.  Tiernan  (Kan.).  525. 
PUBLIC  LANDS.     See  Land  Grants. 

Homestead  entry  made  and  aban- 
doned before  location  of  road  al- 
though filing  was  not  cancelled 
until  after  location ;  Ai*/J  that 
land  w^as  not  excepted  from 
grant.     Young  v.  Goss  (Kan.). 

435- 

■ Person  serving  in  the  army  ; 

statute  dispensing  with  neces- 
sity for  residence  upon  land. 
Hastings  &  D.  R.  Co.  v.  Whitney 
(U.  S.).     426. 

Homestead  settlement.  Affidavit 
of  settler  defective,  but  entry  al- 
lowed ;  /le//^  that  defects  were 
not  sufficient  to  render  it  void. 
Hastings  &  D.  R.  Co.  v.  Whitney 
(U.  S.).  426. 
PUBLIC  POLICY.  See  Conveyance; 
Monopoly;  Pooling  Con- 
tracts. 
QUO  WARRANTO. 

Forfeiture  of  franchise ;  right  of 
state  to  demand  for  violation  of 
constitution,  not  waived.     East 


QUO  WARRANTO— Ow/ii»«^^. 

Line,  etc.,  R.  Co.  r.  State  (Tex.). 

'  RAILWAY  COMMISSIONERS.    See 

I  Fences. 

i  English  Railway  and. Canal  Com- 
missioners. Jurisdiction.  *'.Any 

j  person     interested."      Dividing 

'  rates  iq  rate  books.    69  ». 

I  English  Railway  Commissioners  ; 

I  jurisdiction  of,  to  restrain  com- 

pany    from     making    charges. 

I  Queen      r.      Railway     Comrs 

1  (Eng.).     59. 

I  RATES.      Sec    Carriers  ;    /^a/fi  and 

i  Facilities. 

,  REBATES.     See  Carriers  ;  RaUs  and 
/"acilitics. 
RECEIVER. 

Appointment ;  statute  providing 
for,  held  valid  although  stock- 
holders and  creditors  are  not 
brought  in.  East  Line,  etc,  R. 
Co.  V,  State  (Tex.).     574. 

Carrier.  Receiver's  contract  rela- 
tive to  carriage  of  goods  ;  when 
a  violation  of  his  authority. 
Bayles  v,  Kansas  Pac  R.  Co. 
(Colo.).     42. 

Contract  by  receiver's  agent.  Al- 
legations held  to  state  suflScient 
cause  of  action.  Bayles  v.  Kan- 
sas Pac.  R.  Co.  (Colo.).    42. 

Parties.  Discharged  receiver  held 
not  a  necessary  party  to  action 
against  railroad  on  contract. 
Bayles  v.  Kansas  Pac.  R.  Co. 
(Colo.).     42. 

Service  of  process  upon  railroads 
operated  by  receivers  and  trust- 
ees.    620  n, 
RECORDS.     See  Evidence. 
REMOVAL  OF  CAUSE. 

Citzenship  of  company  created  by 
consolidation  of  companies  cre- 
ated under  acts  of  different 
states.  Cohn  r.  Louisville,  N. 
O.  &  T.  R.  Co.  (C.  C).     338. 

Affidavit  alleging  that  corpo- 
ration was  citizen  of  another 
state  insufficient  if  it  does  not 
state  that  corporation  is  not  dom- 
iciled in  state  where  action  is 
brought.  Guinault  v.  Louisville 
&  N.  R.  Co.  (La.).     340. 

corporations  chartered  in  dif- 
ferent states.     340  n. 

Local  prejudice  ;- removal  on  ac- 
count of,  under  act  of  1887,  not 
authorized   where   party   is   an 
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REMOVAL  OF  CAUSE— Ctmrinu^d. 
alien.    Cohn  v,   Louisville,    N. 
O.  &  T.  R.  Co.  (C.  C).     338. 

REPLEVIN.    See  Animals. 

RES  ADJUDICATA. 

Carriers.  Fire ;  action  for  goods 
destroyed  by,  brought  under 
statute  on  ground  of  negligence 
dismissed,  held  to  bar  second 
suit  founded  solely  on  negli- 
gence.  Bassett  v.  Connecticut 
R.  R.  Co.  (Mass.).  118. 
Fire.  Separate  lots.  Action 
brought  for  injury  to  both  lots  ; 
Afld,  that  subsequent  action 
could  not  be  brought  for  injury 
to  one  of  the  lots.  Knowlton  v. 
New  York  &  N.  E.  R.  Co.  (Mass.). 

237. 
RIGHT    OF    WAY.    See    Charter; 

Conveyance. 
RIPARIAN  RIGHTS. 

Obstruction    of  river.     Company 
building  solid   wall  to   protect 
banks  of  river  not  enjoined  on 
ground  that  it  will  cause  irrepar- 
able injury.     Appeal  of  Patter- 
son (Pa.).     507. 
ROLLING  STOCK.    See  Mortgage. 
RULES  AND  REGULATIONS.    See 
Carriers  ;    Delivery  to  Carrier  \ 
Passengers;  Station. 
SALE  OF  ROAD. 

Acceptance  of  benefit  of  legisla- 
tion so  as  to  subject  road  to  pro- 
vision in  constitution  forbidding 
sale.  East  Line,  etc.,  R.  Co.  v. 
State  (Tex.).     574. 

Competing  road ;  railways,  by 
reason  of  their  relations,  control 
or  management  of  other  lines 
may  become  within  meaning  of 
statute.  East  Line,  etc.,  R'  Co. 
V.  State  (Tex.).     574. 

Connecting  line  ;  authority  topur- 
chase,  held  not  to  extend  to  road 
connecting  with  line  built  or  pur- 
chased. East  Line,  etc.,  R.  Co. 
V.  State  (Tex.).     574. 

Graded  roadbed  ;  owners  of  may 
sell  to  railroad  company  whose 
officers  are  composed  of  owners 
of  roadbed.  Payment  in  capital 
stock.  St.  Louis,  etc.,  R.  Co.  v, 
Tiernan  (Kan.).     525. 

Power  to  sell.  Construction  of 
statute  conferring  power  to  con- 
solidate and  forbidding  sale, 
lease  or  consolidation  with  com- 
peting  road.  East  Line,  etc.,  R. 
Co.  V.  State  (Tex.).     574. 


SALE  OF  ROAD— a»«A««^^. 

Sale  of  stock  by  stockholder  to 
person  in  confidential  relation 
with  both  companies  ;  sale  not 
set  aside  at  his  instance.  Young 
V,  Toledo,  etc.,  R.  Co.  (Mich.). 
514. 

Stockholder.  One  purchasing 
stock  required  to  transfer  it  to 
purchasing  company  or  to  take 
benefit  of  sale  of  road.  Young 
V,  Toledo,  etc.,  R.  Co.  (Mich.). 
514. 

Uncompleted  road.  When  road 
is  considered  as  complete  under 
statute  authoring  sale  of  com- 
pleted road.  Young  v,  Toledo, 
etc.,  R.  Co.  (Mich.).     514. 

Validity  of  proceedings.  (Consent 
of  stockholders  required.  Pro- 
ceedings held  to  show  legal  sale. 
Young  V.  Toledo,  etc.,  R.  Co. 
(Mich.).  514, 
SERVICE  OF  PROCESS. 

Alternative  provisions.     617  «. 

Casual  presence  of  officer  within 
jurisdiction.     620  n. 

Conclusiveness  of  return.  Recital 
of  agency.     621  n. 

Constitutional  law.     615  n, 

De  facto  officers ;  service  upon. 
616  n. 

Directors.     617  n. 

Effect  of  appearance.     624  n. 

Federal  courts.  When  corpora- 
tions are  "found"  within  dis- 
trict.    616  «. 

Foreign  corporation  ;  application 
of  statutes  to.     616  n. 

Implied  repeal  of  statute.     615  n. 

Leased  railroads.     621  n. 

*'  Managing  agent "  of  foreign  cor- 
poration, within  meaning  of 
Code  is  person  designated  as 
general  agent,  e.  g.  general  pas- 
senger agent — not  necessarily  a 
person  who  controls  road.  Tuch- 
band  v.  Chicago  &  A.  R.  Co. 
(N.Y.).     612. 

Managing  and  other  agents;  ser- 
vice upon.     617  «. 

Mandatory  and  exclusive  provi- 
sions.  615  n. 

Miscellaneous   instances.      618  n. 

Notice  to  "  owner;"  notice  to  agent 
of  company  whose  principal 
place  of  business  is  not  within 
county  where  agent  resided,  is 
not.  Covington  &  M.  &  R.  Co. 
(Ga.).     610. 

Place    where    cause     of     action 
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SERVICE  OF  PROCESS— a«/iii«/<^. 
arises.     616  n. 

Pleas  in  abatement.     623  n. 

President  and  vice-president. 
617  n. 

••  Railroad  "  for  * 'Railway."  623  «. 

Receivers  and  trustees;  railroads 
operated  by.     620  n. 

Residence  of  agenL     620  m. 

Resignation  of  office  to  prevent 
service.     616  ;x. 

Rule  of  construction.     616  n. 

Statutory  provision;  service  when 
none  exists.     616  «. 

Sufficiency  of  return.  Compliance 
with  statute.     622  «. 

Ticket  and  depot  agents.  618  if, 
SIGNALS.     See  Animals. 
SLEEPING  CAR  COMPANY. 

•'Guest*'  and  **  lodger "  defined. 
Pullman  P.  Car  Co.  r.  Lowe 
(Neb.).    637. 

Innkeeper  ;  sleeping  car  company 
subject  to  same  liability  as. 
Pullman  P.  Car  Co.  v.  Lowe 
(Neb.).     637. 

Liability  for  loss  of  passenger's 
effects.     644  n. 

Liability  for  loss  of  passenger's 
effects.  Sufficiency  of  evidence. 
644  n. 

Wearing  apparel  placed  in  care  of 
porter  and  stolen  from  car.  Com- 
pany held  liable.      Pullman   P. 
Car  Co.  V.  Lowe  (Neb.).     637 
SPECIFIC  PERFORMANCE. 

Bridge  over  right  of  way.  Court 
of  chancery  held  to  have  juris- 
diction to  compel  specific  per- 
formance of  duty  imposed. 
Montclair  Tp.  v.  New  York  & 
G.  L.  R.  Co.  (N.  J.).  342. 
SPEED.  Sec  Animals. 
STATION.     See  Fences. 

Obligation  to  maintain.  Manda- 
mus held  not  to  lie  to  compel 
construction  of  station  under  Il- 
linois statute,  people  v.  Chica- 
go &  A.  R.  Co.  (111.).     352. 

Mandamus  held  to  lie  at  com- 
mon law  to  compel  establish- 
ment of  station  at  town  having 
population  of  1800.  People  v, 
Chicago  &  A.  R.  Co.  (111.).     352. 

Regular  station  or  depot;  what  is. 
24  n, 

what  is,    within  meaning   of 

statute  requiring  company  to  re- 
ceive goods  tendered  at.  Land 
V.  Wilmington  &  W.  R.  Co. 
(N.  Car.).     18.  ^     ' 


Regulation  of  hack  drivers.  Tres- 
pass  by  owner  of  wharf  against 
driver  of  hackney  carriage  lor 
violation  of  rules.  Defense. 
Griswold  v.  Webb  (R.  I.).    683. 

Rules  as  to  admission  to  stations. 
68711. 
STATUTE. 

Amendment  Amended  statute 
and  also  statute  as  it  was  be- 
fore amended  need  not  be  set 
forth.  Montclair  Tp.  v.  New 
York  &G.  L.   R.   Co.  (N.  J.). 

342. 

Repeal  by  implication.  Statute 
conferring  power  to  mortgage 
held  not  to  repeal  act  relative  to 
mortgages  by  consolidated 
roads.  Frazier  v.  East  Teno., 
V.  &G.  R.  Ca  (Tenn.).    358. 

Title  of  act.  Act  authorizing  is- 
sue of  bonds  and  proviso  as  to 
consolidated  company  creating 
mortgage  or  other  lien  held  ger- 
mane to  subject  of  act.  Frazier 
V.  East  Tenn.,  V.  &  G.  R.  Co. 
(Tenn.).  358. 
STATUTE  OF  LIMITATIONS.    See 

Limitations,  Statute  of. 
STEAMBOAT  COMPANY. 

Traffic    Agreement.      See   Ultea 
Vires. 
STOCK  AND  STOCKHOLDERS. 

Sale  of  roadbed  to  company  whose 
officers  are  owners  thereof.  Pay- 
ment in  capital  stock.  St.  Louis, 
etc.  R.   Co.  V,   Tieman  (Kan.). 

525. 
Sale  of  road.     Consent  of  stock- 
holders required.     Proceedings 
held  to  show  legal  sale.     Young 
V.  Toledo,  etc.   R.   Co.   (Mich.). 

514. 

Sale  of  road  not  set  aside  at  in- 
stance of  one  purchasing  stock 
of  stockholder  who  had  agreed 
to  sell  to  purchasing  company. 
Young  V,  Toledo,  etc.  R.  Co. 
(Mich.).  514. 
STREETS  AND  HIGHWAYS.  See 
Street  Railways. 

Change  of  grade.  Railroad  build- 
ing on  highway  has  no  authority 
to  change  grade  or  have  exclu- 
sive use.  McQuaid  r.  Port- 
land &  V.  R.  Co.  (Ore.).    308. 

Construction  of  railroad  in  street. 
Company  purchasing  railroad 
sold  under  foreclosure  and  con- 
tinuing   to    deprive     abutting 
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STREETS  AND    HIGHWAYS—O^w- 
tinued, 

owner  of  access  to  his  property, 
held  liable  for  damages  although 
road  was  properly  constructed. 
Ft.  Scottr  W.  &  W.  R.  Co. 
V.  Fox  (Kan.).     331. 

Consequential  damages.  For 

what  damages  compensation  is 
recoverable  under  Colorado  con- 
stitution. Gilbert  v.  Greeley, 
S.  L.  &  P.  R.  Co.  (Colo.).  300. 

Consequential  damages.  Un- 
der Louisiana  constitution  it  is 
not  necessary  to  establish  actual 
trespass  or  physical  taking.  It 
suffices  if  property  has  been 
damaged.  Griffin  v.  Shreveport 
&  A.  R.  Co.  (La.).     295. 

—  Damages.  Benefits.  In  as- 
sessing compensation  for  con- 
struction of  elevated  railroad 
jury  cannot  set  ofif  incidental 
benefits.  Sullivan  z/.  North 
Hudson  Co.  R.  Co.  (N.  J.).  324. 

^—  Damages.  Elevated  railroad. 
Instruction  that  value  of  ease- 
ment was  merely  nominal  but 
that  particular  hindrances 
should  be  considered,  held 
proper.  Sullivan  v.  North  Hud- 
son Co.  R.  Co.  (N.  J.).     324. 

— —  Damages  for  amount  of  de- 
preciation in  value  of  premises 
caused  by  obstructing  access; 
plaintiff  held  entitled  to.  Mc- 
Quaid  V.  Portland  &  V.  R.  Co. 
(Ore.).     308. 

• Damages  for  destruction  of 

ingress  and  egress  is  difference 
in  rental  value,  but  under  some 
circumstances  recovery  may  be 
greater.  Jackson  v.  Keil  (Colo.). 
297. 

Elevated  railroads.  Com- 
pensation to  abutting  lot  own- 
ers.    328  «. 

Exclusive     use.         Railroad 

building  on  highway  is  not  en- 
titled to  infringe  on  rights  of 
abutting  owners.  Use  of  high- 
way by  public  is  not  restricted. 
McQuaid  v,  Portland  A:  V.  R. 
Co.  (Ore.).     308. 

— — grantee  abutting  on  street 
does  not  secure  such  title  as  will 
enable  him  to  claim  compensa- 
tion for,  under  statute.  Mc- 
Quaid V,  Portland  &  Y.  R.  Co. 
(Ore.).     308. 

Ingress  and  egress  ;  abutting 


STREETS  AND    HIGHWAYS— a«- 

tintied: 

owners  cannot  be  deprived  of, 

without  their  consent.    McQuaid 

V.  Portland  &   V.  R.  Co.  (Ore.). 

308. 

Ingress  and  egress  ;  abut- 
ting owner  has  right  to  use 
street  for.  McQuaid  v.  Portland 
&  V.  R.  Co.  (Ore.).     308. 

Ingress  and  egress.  Depre- 
ciating value.  Under  circum- 
stances, held  that  it  was  duty  of 
court  to  submit  question  to  jury. 
McQuid  z/.  Portland  &  V.  R.  Co. 
(Ore.).     308. 

Ingress  and  egress  ;  right  of 

abutting  owner  to,  cannot  be 
taken  away  or  impaired  without 
the  payment  of  just  compen- 
sation. McQuarid  v.  Portland 
&  V.  R.Co.  (Ore.).     308. 

Injunction  ;   abutting  owner 

not  entitled  to,  where  road  is 
constructed  under  proper  au- 
thority, unless  he  shows  inter- 
ference with  access.  Paquet  v. 
Mt.  Tabor  St.  R.  Co.  (Ore.). 
321. 

Obstruction  of  access.  Abut- 
ting owner  held  entitled  to  dam- 
ages by  permanent  appropria- 
tion of  street  although  his  prop- 
erty is  accessible  from  another 
street.  Ft.  Scott,  W.  &  W.  R. 
Co.  V.  Fox  (Kan.).     331. 

Obstruction  of  access  by  keep- 
ing cars  standing  on  track  near 
intersection  of  streets  ;  abutting 
owner  entitled  to  compensation, 
Jackson  v,  Kiel  (Colo.).     297. 

Obstruction   of  access.     Lot 

owner  whose  communication 
with  street  is  obstructed  and 
the  enjoyment  of  his  premises 
interfered  with,  is  entitled  ta 
compensation.  McQuaid  v. 
Portland  &  V.  R.  Co.  (Ore.). 
308. 

Obstruction  of  access  to  prop- 

erty  by  construction  of  embank- 
ment; company  not  protected 
from  responsibility  by  showing 
corporate  authority.  Griffin  v. 
Shreveport  &  A.  R.    Co.  (La.). 

295. 

Obstruction  of  street.     Fact 

that  one  traveler  may  be  more 
frequently  inconvenienced  than 
others  does  not  give  him  cause 
of  action.     Gilbert   v.   Greeley 
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STREETS   AND    HIGHWAYS— O^ 

tinufJ. 

S.  L.  &  P.  R.  Co.  (Colo.).       300. 

' Obstruction  of  street ;  trav- 
eller has  nu  ri^ht  to  complain  of, 
unless  entitled  to  use  of  high- 
way  for  ditferent  purpose  than 
other  people  or  unless  he  suffers 
some  special  injury,  Gilbert  v, 
Greeley,  S.  L.  &  P.  R.  Co. 
(Colo.).     300. 

'—  Occupation  by  railroad  under 
authority  of  statute  is  a  kind  of 
sufferance.  McQuaid  v,  Port- 
land .S:  V.  R,  Co.  (Ore.).     308. 

Ordinary     inconveniences; 

abutting  owners  are  compelled 
to  submit  to,  resulting  from  con- 
struction of  railroad.  McQuaid 
V.  Portland  &  V.  R.  Co.  (Ore). 
308. 

Right  of  abutting  owners  to  com- 
pensation.    320  n. 

-  Right  of  lot  owner  to  main- 
tain ejectment.     295  n, 

*—  Right  to  compensation  does 
not  depend  on  whether  abutting 
owner  owns  fee  in  street,  but  on 
interference  with  access.  Mc- 
Quaid V,  Portland  &  V.  R.  Co. 
(Ore.).     308. 

—  Track  in  excavation  ;  abut- 
ting owner  not  entitled  to  in- 
junction unless  value  of  his 
property  is  entirely  destroyed. 
No  such  destruction  in  case  at 
bar.  Arbenz  v.  Wheeling  &  H. 
R.  Co,  (W.  Va.).     284. 

—  Track  in  excavation  below 
common  level  so  as  to  appro- 
priate exclusive  use  of  portion 
of  street,  held  permissible.  Ar-« 
benz  V.  Wheeling  &  H.  R.  Co. 
(W.  Va.).     284. 

Fences.  Railroad  occupying 
street  not  entitled  to  fence. track 
and  obstruct  street.  Rippe  v. 
Chicago,  M.  &  St.  P.  R.  Co. 
(Minn.).     231. 

Paving  streets.  See  Street  Rail- 
ways. 

Street  railways.     See  that  title. 

Title  to  fee.     Grantee  abutting  on 
street  ordinarily  takes  to  centre 
thereof.     McQuaid   v.  Portland 
&  V.  R.  Co.  (Ore.).     308. 
STREET  RAILWAY. 

Collision.  Evidence  as  to  age  of 
car  in  action  for  injuries  sus- 
tained by  collision  held  hearsay 
and   irrelevant.     Wormsdorf  v. 
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Detroit  R.  Co.  (Mich.).    271. 

Consolidation.  Authority     of 

street  railway  companies  to  con- 
solidate under  N.  Y.  statute. 
In  re  Washington,  etc.,  R.  Co. 
(N.  Y.).     588. 

Declarations  of  driver  of  street 
car  to  superintendent  that  he  had 
reported  car  as  having  bad 
brake,  held  inadmissible. 
Wormsdorf  v.  Detroit  R.  Co. 
(Mich.).     271. 

Eminent  domain  ;  property  rights 
of  street  railway  in  its  track  is 
subject  to  right  of.  Canal  &  C. 
St.  R.  Co.  V.  Crescent  City  R. 
Co.  (La.).     329, 

Evidence  as  to  use  of  wild  and  un- 
manageable horses.     27411. 

Exclusive  privilege  ;  city  council 
cannot  grant  to  street  railway, 
and  bind  succeeding  councils. 
Canal  &  C.  St.  R.  Ce.  v.  Crcs- 
cent  City  R.  Co.  (La.).    329. 

Franchise.  Action  for  unlawful 
disturbance  by  party  to  whom 
franchise  was  granted  and  who 
formed  company  and  acted 
as  officer  thereof.  Budd  r. 
Multhomah  St.  R.  Co.  (Ore.), 
551. 

Injuries  to  foot  travellers.  Cable 
railways.     Negligence.      268 «. 

Child  on  track  which  grip- 
man  of  cable  car  might  have 
seen  had  he  kept  lookouL  Evi- 
*  dence  sufficient  to  sustain  judg- 
ment against  company.  Win- 
ters V.  Kansas  City  C.  R.  Co. 
(Mo.).     261. 

Conduct  of  driver  who  saw 

plaintiff  on  track  held  sufficient 
to  sustain  finding  that  he  was 
guilty  of  negligence.  McClain 
».  Brooklyn  City  R.  Co.  (N.  Y,). 

254- 

Contributory      negligence. 

Plaintiff  injured  while  crossing 
track,  evidence  held  not  to  show 
contributory  negligence,  Ques- 
tion submitted  to  jury.  McClain 
V.  Brooklyn  City  R.  Co.  (N.  Y.). 
254. 

Injuries  to  persons  m  street 

by  street  railways. 

Instruction   as  to  manner  of 

running  cars  held  proper,  and 
not  to  mean  that  company  had 
no  right  to  run  as  many  cars  as 
it  did.      McClain    v.    Brooklyn 
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STREET  KPiliyj k\— Continued. 
City  R.  Co.  (N.  Y.).     254. 

Right  to  cross  street ;  in- 
struction as  to  held  proper,  and 
not  to  infer  that  plaintiff  was  at 
liberty  to  encounter  danger  or 
that  his  right  was  superior  to 
that  of  the  company.  McClain 
j;.  Brooklyn  City  R.  Co.  (N.  Y.). 
254. 

— -  Slippery  condition  of  track. 
Evidence  that  it  had  not  rained 
or  snowed  within  two  days,  held 
inadmissible,  although  track  was 
shown  to  be  icy.  Silberstein  v. 
Houston,  W.  St.,  etc.,  R.  Co. 
(N.  Y.).     268. 

• Slippery  condition   of  track. 

Railway  under  no  duty  to  keep 
space  between  tracks  free  from 
ice  and  snow.  Silberstein  v. 
Houston,  W.  St.,  etc.,  R.  Co. 
(N.  Y.).     268. 

License  fees;  franchise  condi- 
tioned on  payment  of.  Ordi- 
nance imposing  license  fees  on 
"accommodation  coach"  or 
**  stage  coach  "  held  not  to  re- 
lieve company  from  liability  to 
pay  license  fee  imposed  on 
street  cars.  New  York  v.  Third 
Ave.  R.  Co.  (N.  Y.).     278. 

under  charters  of  street  rail- 
way companies.     281  n. 

Organization  of  sti;pet  railway 
company  under  New  York  Gen- 
eral Railroad  Act.  In  re  Wash- 
ington, etc.,  R.  Co.  (N.  v.). 
588. 

Ownership  of  car  and  operation  of 
railroad  ;  plea  that  mother  of 
child  who  was  injured  was  guil- 
ty of  contributory  negligence, 
held  to  admit.  Winters  v. 
Kansas  City  C.  R.  Co.  (Mo.). 
261. 

Passengers.  Evidence  as  to  gen- 
eral reputation  of  horse  for  be- 
ing unsafe  ;  passenger  injured 
in  collision  may  prove.  Worms- 
dorf  V,  Detroit  R.  Co.  (Mich.). 
271. 

Paving  and  repair  of  streets.  Ob- 
ligation of  company.     278  n. 

Ordinance  compelling  com- 
pany to  pave  on  each  side  of 
track  held  valid,  and  not  to  im- 
pair obligation  of  contract. 
Sioux  City  St.  R.  Co.  v,  Sioux 
City  (Iowa).     275. 

Power  of  city  to  authorize  use  of 
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street  railway  already  con- 
structed by  another  road  au- 
thorized by  the  city.  Canal  & 
C.  St.  R.  Co.  V,  Crescent  City 
R.  Co.  (La.).     329. 

Snow  and  ice  ;  removal  of,  from 
track.     270 ». 

Taxation  ;    bonus  in  lieu  of.     See 
Taxation. 
TAXATION. 

Bonus  in  lieu  of  taxes  to  be  paid 
by  street  railway  ;  contract  foi* 
by  municipality  and  subsequent 
remission  of  bonus.  After  col- 
lecting taxes  it  cannot  sue  for 
bonus,  (La.).     281. 

Foreign  corporation ;  license  tax 
upon  agencies  of.     31  ». 

Land  grant.     See  that  title. 

License  fee.  See  Street  Railways. 

License  ux.    See  Express  Com- 
panies. 
TICKETS  AND  FARES. 

Conditions.  Evidence  as  to  time 
when  passenger  first  knew  of 
conditions  in  ticket  accepted  by 
him,  is  inadmissible.  Boylan  v. 
Hot  Springs  R.  Co.  (U.  S.).  666. 

limiting  liability.  See  Bag- 
gage. 

passenger  accepting  and  sign- 
ing ticket  assents  to,  whether  he 
knew  they  were  there  or  not. 
Boylan  v.  Hot  Springs  R.  Co. 
(U.  S.)..  666. 

requiring  return  ticket  to  be 

stamped  at  terminus  of  route. 
What  constitutes  waiver  and  es- 
toppel. Boylan  v.  Hot  Springs 
(U.S.).     666. 

Expulsion  for  non-payment  of 
fare.     See  Passengers. 

Free  pass.    See  Passengers. 

Legal  tender.  A  silver  coin  worn 
smooth,  but  distinguishable,  is 
legal  tender  for  car  fare.  Mor- 
gan V.  Jersey  City  &  B.  R.  Co. 
(N.J.).     675. 

Reasonable  amount.  Passenger 
on  street  car  need  not  tender 
exact  fare  ;  conductor  must  fur- 
nish change.  Tender  of  $5,  not 
unreasonable.  Barrett  v.  Mar- 
ket St.  C.  R.  Co.  (Cal.).  671. 
TRAFFIC  AGREEMENT.  See  Ul- 
tra Vires. 
TRESPASS.     See  Eminent  Domain. 

Contractor ;  trespass  by.  See 
Contractor. 

Damages.      Treble    damages    re- 


Digitized  by 


Google 


734 


INDEX. 


[  VOL-  40 


TRESPASS— (>«/i«*«a/. 

coverable  under  trespass  act 
should  be  assessed  by  jury  un- 
der instructions  from  court. 
Chicago.etc,  R.  Co.  r.  Watkins 
(Kan).     499- 

ULTRA    VIRES.        See    Bills   and 
Notes. 
Earnings  of  steamboat ;   power  of 
ratlrcMul  company  to  guarantee. 

598*. 
Traffic  agreement  between  steam- 
boat company  and  railway  com-. 


\  ULTRA  yiKES-^Gmiimtud. 

pauT.  Agreement  to  pay  mini- 
mum sum  to  steamboat  com- 
pany. Ratification  by  subse- 
quent legislation.  Owen  Sound 
S.  Co.  9.  Can.  Pac.  R.  Co.  (Ont.X 

united'  STATES    COURTS.     Sec 

Indian  Trulito&y. 
VENUE.    See  Animals. 
WHARF. 

Regulation  of  hack  drivers.    See 
Station. 
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